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and charges fee and spends on her; the she asks about the

Shariah ruling in this regard.

Answer: The fee/wages being charge by the magician
and alike, is forbidden by itself and it is unlawful mean and
source as well. Spending out of which on one’s livelihood,
clothing and other expenses are impressible except in case
of ignorance. The sister must advice her husband to repent
from his sinful practice, if he repents and gives up this sinful
act, then it would good for both of the husband and wife.
In case he insists on and continues his practice, it is not
permissible for her to accept her maintenance-expenses out
the magic and sorcery income; and to continue with him as a
wife, because he, due to his insisting on practicing the magic
and sorcery has become the Kafir. And it is not permissible
for a Muslim woman to be in the matrimonial relationship

with the Kafir.

Allah knows the best.
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harm. The issue in question is that whosoever has observed
somebody being assaulted, as per his observation, he must
perform the act of witness, because non-performance of the
witness is akin to concealing the same that is a sinful act.
As for their claim that the act of witness has no concerned
to them, is not correct; and by doing so they co-operate on
sin, aggression and injustice that is forbidden by Allah. With
regards to their allegation that such witnessing shall create
problem with the offender, it is just suspicion and fear created
by the Satan that always embellishes for man negligence of
his dutics and responsibilities. If everyone who observes
the crime and is called for the witness, then he abstains
from performing the witness due to fear of harassment of
the culprits, the people’s right shall be lost the chaos shall
prevail in the society. And those declines the witness shall be

committing the sin.

Allah knows the best.

435- Ruling on wages of the men practicing magic

and sorcery.

In his letter one the readers says that one of the

Nigerian sister's husband practices the magic and sorcery

-28-
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lockers in the Europe, which indicates lack of usage. As
such, these jewelries shall be considered as Zakatable capital,
even if their owners have intention to use them. Because the
intention must be reflected in the real practice. Otherwise, it

shall be considered as a trick to avoid the Zakah.

Allah knows the best.

434- Ruling on concealing the witness on the
disputes’ time.

The question relates to a situation where some people
have already seen the culprit assaulting somebody. And when
they are called for witnessing of whatever they have already
observed, they conceal the witness on pretext that these
maters have no concern with them; and such witness shall
create problems with the offender. Is it permissible for them
to do so?

Answer:Act of witnessing on the time of disputes
is considered as Fardh Kifaya that is an obligation on the
Muslim community as a whole, from which some are freed if
others take it up. So, whosoever has been called for witnessing
he must attend and perform the act of witnessing for the sake

of justice, unless and he must be facing the real damage and

= Q7T
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433- Ruling on Zakah of the lady’s jewelries.

Some of our brothers from Saudi Arabia has asked
the question that his wife is having jewelries that she use
to wear on the different occasions like marriage parties
and the ladies’ gatherings; is Zakah obligatory on such

jewelries?

Answer_The preferred Shari‘ah opinion is that the
Zakah is not obligatory on jewelries of the gold and silver, if
they are only for personal use. Because usage of the jewelries
negates its hoarding characteristic that is abhorrent in Islam;
and the people doing so, have been vowed by Allah the
Almighty. Moreover, such usage invalidates the main features
of the Zakatable capital, i.e. the growing and the investment
capacity. They are similar to the utensils and the other house-
holds. In case the jewelries are fixed with diamonds or other
precious stones, Zakah will be obligatory on the gold and
silver value alone, and not on value of the diamonds or the
other precious stones. The usage of jewelries must be in
reality even if it would be a little. Because this usage shall
not exist if they kept far from their owners, as the diamonds

and the other precious stones are being kept in the banks’
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432- In principle the men should follow the truth

and not the falsehood.

Some of our brothers has asked the question that some
responsible personalities in his country has accustomed to
repeatedly promise to some poor and needy persons, and
doesn’t fulfill his promises; even the people don’t believe in
him. What is the Shari'ah ruling about such person?

Answer : Actually a Muslim should adopt the truth by
nature and instinct. And falsehood is the habit contradicting to
his temperament and it is among the forbidden things that are of
the categories: 1 and 2 the practicing the falsehood with Allah
and His messenger. This is the greatest of kind of the falsehood,;
no one can be more liar than the one who ascribes the falsehood
to Allah and His messenger. 3. Practicing falsehood with the
fellow men that includes the characteristics of the hypocrites;
and the falsehood are forbidden in all transactions and dealings.
The issue in question represents the ruler's falsehood with his
own people that is the greatest sin as it includes the cheating
of the ruler to his subordinate that is the greatest sin leading

someone far away from the Allah’s mercy.

Allah knows the best.
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at night in Mina is Sunnah, the resting at night outside the
Mina limit is Makrooh, the undesirable act. However, as per
the majority opinion of the Shari'ah scholars it is Wajib, the
necessity act; failing which shall be causing penalty of Dam,
the sacrifice. It would be next to impossible for the limited
space of Mina to accommodate the huge number of the
pilgrims and their continuous increasing day-by day to rest
there at nights during Tashreeq nights. The Shari‘ah scholars
have considered this necessity factor and issued the Fatwa
allowing the pilgrims to rest at night during the Tashreeq’
nights outside the Mina. This Fatwa shall be in consistence
with fundamentals of Islam and the objectives of the Shari‘ah
based on the principle of making the things easier and
removing the obstacles, as said by Allah the Almighty, “So
keep your duty to Allah and be conscious of Him as best you
can... ... (64 -16); and “And He, the Almighty Allah, has laid
no hardship on you in anything that pertains to religion....
(22 -78). As such it is permissible to consider the Mina's
surrounding as Mina with regards to resting at night during

Tashreeq’ nights, even the areas adjacent to Makkah city.

Allah knows the best.
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most important solutions to combat phenomenon of the crime
repetition. The judge has to make the best use of these types
of punishments that deters the culprit and prevent him from
resuming the crime.

The crime repetition is contradictory to the basis
of the repentance that is somehow, validated by the judge
with regards to the commutation. So, whoever resumes and
repeats the crime time and again, is not at all, the sincere in

his repentance.

CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW )
Dr. Abdurrahman H. An-Nafisah
431- Resting at Night in Mina and its Ruling.

It is related with the Shari'ah ruling, in case where the
pilgrim doesn’t find place to rest at night in Mina during the
nights of Tashreeq.

Answer: Some Shari*ah scholars opined that the resting

(*) These questions are received from the readers, and are answered
by the properitor and the edictor-in-chief of the Journal Dr.
Abdurrahman H. An-Nafisah, and are published on the Journal’s
website (www.alfighia.com).
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diversified and attentive as well, nonetheless, they are not
inaccessible or inoperable by the possible solution. However,
this diversity in ascertaining the causes has headed to some
solutions relating to the some causes only, but not to the
all causes and their respective solutions. For example, the
commutation through many ways without seeking other
alternate solutions has been adapted to the larger extent.

From among the main causes lead to prevalence
of the crime repetition is considering revocation of the
guilty-plead as a reason to dropping the punishment, or its
commutation. It always comes from the judge’s side as he
accepts revocation of the guilty-plead without any rules and
regulation on one hand, and on the other, from the culprit’
side, he is influenced and persuaded by the fellow prisoners
to tactically using the tricks to get the punishment either
avoided or commuted. Therefore, this elements must be
reconsidered and acceptance of revocation of the guilty-
plead must be restricted to the valid reasons only, in order to
prevail deterrence and sturgeon that surely leads to eliminate
or minimize the crime repetition.

There is no doubt that the un-specified punishments,

and (7a zeerat) the discretionary sentences would be one of

I



% Contemporary Jurisprudence Research Journal - Issue No. 95 - Twenty Four Year

to create the attractive educational environment in the most
balanced way both in the form and sprit, besides stimulating the
students to apply the attention processes in order to achieve the
desired educational benefits. Furthermore, they (the students)
must be warned of the adverse effects resulting from the lack

of learning attention and concentration as well.

Phenomenon of the Crime Repetition, Its
Causes, Effects the Remedies
Dr. Muhammad bin Abdullah El-Meheitheef **
Phenomenon of the crime repetition mirrors status
of the person, the culprit, who commits the crime one after
another, and even after the final court verdict against him.
Phenomenon of the crime repetition represents an
intractable problem in criminology, which is not limited to one
particular community; rather it is a common phenomenon in all
communities with the different levels and degrees of their cultural
advancement and human consciousness. However, percentage
of the crime repetition is one of the indicators of success and
failure of the reform programs offered by the prisons.

Even though causes of the crime repetition are very

(*) Teaching Staff King Fahd Security College
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6. The teacher can utilize the stimulative method to
motivate the students to apply the processes of attention and
concentration within the educational situation; and he (the
teacher) may also explain that the processes of attention and
concentration shall contribute to the active learning and to
achicving the goals and objectives of educational situation,
and itis one of the reasons for double reward in this world and
in the hereafter; and it is considered as imitation of the pious
men and practicing scholars whose following is a desirable
act. The teacher has to make it clear that the lack of attention
and concentration shall be leading to the miss-educational
interest, loss of the reward, and waste of time and the efforts.
This is nothing but malfunctioning of the educational channels
and abstaining from accepting the truth, and in a nutshell it is
nonsense behavior.

7. The poor attention behavior resulting from the
external factors can be modified by enriching the education
situation with the variety of educational stimuli, because the
rich educational atmosphere shall be more attractive than the
poor one. The focuses must be made on the educational stimuli
as per the students’ needs and their physical, psychological and

mental requirements; and applying the distinguished methods
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and attention-inductive characteristics; besides procedurally
formulated as per the student's inclination, the interests.

2. Stimulating the students by instructing them to
familiarize with the partial educational objectives, and
the procedural drafting thereof that are to be fulfilled, in
order for making the students all-set and ready to adopt
the new educational situation and actively participating in
implementing thereof within the education situation.

3. Equipping the students with the skills defending the
organic and psychological symptoms with the appropriate
medical and education means and ways leading to the adaptive
stability in both of the organic and psychological aspects that
shall be raising the students' attention level of learning.

4. Students’ acquisition of a set of skills raising their
concentration and attention levels during the educational
presentation, e.g. behavioral skills of booting, and skills of
preparing for performance, and behavioral skills of application.

5. Enlightening the teacher with necessity of applying
a set of the alerting actions increasing the students’ attention
and concentration levels during the educational presentation,
e.g. start-up actions, inductive actions, prevention and

cessation actions, informative actions and so on.
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she shall perform her Hajj; and in case where the Mahram
has cxpired before wearing the Ehram, and she has already
crossed the travelling distance required for shortening the
Salah, she can either proceed to complete the ritual or return
back to the home. In case where she hasn’t crossed travelling

limit she has to return back to the home.

Modify the of Poor Attention Behavior in
Teaching of Shari ah
Dr. Raja Ghazi Raja, El-'Omeraat *) (Chief Researcher)

Raja Mohammed Ghazi overhauls **) (Co-Researcher)

Islamic jurisprudence shall modify the poor attention
level of learning cognitively and behaviorally, by applying
the following partial educational procedures:

1. Systematic educational framing of the means and
ways providing educational stimuli within the complete
educational situation with regards to its elements, so as to
be the modern, rich, varied, and distinguished, balanced and

clear, and systematic, and organized having the incentive

(*) Assistant Professor of Islamic Education, Islamic Studies
Department, Yarmouk University, Jordan.

(**) Lecturer in the Department of Special Education, Faculty of
Education, University of Jadara, Jordan.
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her sponsor, without her Mahram, except in the necessity
conditions.

The husband is not supposed to prevent his wife from
performing the obligatory Hajj, because it (the Hajj) is supposed
to be performed immediately after it becomes obligatory. If she
wears the Ehram with intention of the obligatory Hajj then she
has to complete the ritual and not to give it off.

In case where a woman has travelled for Hajj and her
Mahram has expired during the journey, there will be either
of the two conditions:

1. The Mahram would be her husband. In such
condition, if she can complete the Eddah-period in the same
place, then she has to do so and then she has completed the
rituals of Hajj. And in case, due to lack of time, she is unable
to complete the Eddah and perform the rituals of Hajj as well,
she would be in either of the two conditions: a- if she has
wore the Ehram with intention of performing the ritual of
Hajj, then she has to complete the same; b-if she didn’t wear
the Ehram for the ritual she has to complete the Eddah-period
in an appropriate place.

2. The Mahram wouldn’t be her husband. In such case, if

she has wore the Ehram before the Mahram has expired, then
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matrimonial relationship that makes some males of the in-
laws as Mahrams for the woman. The Mahram conditionally
must be a Muslim, sane, adult, trustworthy and reliable person
protecting the woman in all respects.

Minimum limitation of the travelling subject to
accompanying the Mahram is not well-defined. However,
whatever journey or trip is commonly considered as travelling
that shall be subject the Mahram-ruling. The author is preferably
opined that the Mahram is a condition for the lady's Hajj, and
without the Mahram the Hajj shall not be obligatory. Hence,
the lady not finding any Mahram shall not become Mustate ‘ah
the able person from the Shari‘ah's perspective, and the Hajj
shall not become obligatory on her even if she finds a group
of reliable ladies. In case where she is unable to perform the
Hajj along with Mahram, and she is financially capable, she
may get the Hajj performed on her behalf as a precautionary
measure. And if she performed the Hajj without the Mahram,
then she will be doing a sinful act, but her Hajj shall be valid.

A woman without the Mahram can travel neither for
Hajj nor for any other trip, even by air, for the aforementioned
reasons.

A lady servant is not supposed to perform Hajj with

-16—
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Ruling on Precondition of the Mahram for the
Lady's Hajj
Dr. Abboud bin Dera’a )

This subject is considered among the important issues
that the Shari'ah scholars as per their view points, realization
of the situation and the evidences, have different opinions on
the issue.

Moreover, Islam has emphasize and paid much
attention to the protection, security and safety of the woman
in all respects. Hence, the Shari‘ah scholars of the Muslim
world must consider this aspect whenever they are referred
to issuing Fatwa, the Shari'ah verdicts, as nowadays, the
seduction is multi-dimensional. However, the safety in all
respect shall remain the most important factor; and adopting
the precautionary measures to avoid occurrence of the
prohibited is mostly required.

The Mahram of a woman includes all males whom a
woman can not marry in her life time whatsoever. In other
word that is forbidden permanently and forever due to the

lineage, (kin) or a valid and permissible reason such as

(*) Teaching Staff College of Shari’ah and Usooluddin King Khaled
University.
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4- The difference of opinion over the issue of IUD-
insertion is based on the following two points:

a) Most of the jurists have ruled over IUD-insertion,
have considered it as same as other contraceptive methods
without extensive research on the IUD" special functions and
the bad effects with regards to aborting the sperm after its
fertilization, and the other harms and damages that are caused
by the IUD; such as abnormal menstrual cycle, immoderate
bleeding and expose of the women private parts (genitals).

b) Dispute in ruling over the abortion of fetus in the first
forty days, those who opine of its impermissibility, which is
the majority jurists opinion, have ruled over impermissibility
of the issue, and those consider the fetus-abortion in the first
forty days is permissible, they simply have allowed the [UD-
insertion.

5- The preferred opinion is that the IUD-insertion to
prevent pregnancy is forbidden, because it mostly leads to
aborting the sperm after its fertilization that is un-lawful
abortion as per the preferred opinion of the jurists, this is
the basis for its impermissibility, besides the expose of the
women's private parts (genitals), and the damages and harms
that mostly happen due to IUD-insertion, like abnormal

menstrual cycle and so on.
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2. Sharia research on IUD-insertion subject, in brief; is
inter-related with the main issue of ruling over applying of
contraceptive methods. With regards to the permissibility point
of view, it is required to look into [UD, its insertion, bad effects
and impacts. So, this issue is disputed even among jurists, in
principle, they allow applying of the contraceptive methods.

3.The ruling over the IUD-insertion issue shall be
having three different sub-issues:

1- Ruling over applying of contraceptive methods like
“< AzI” i.e. coitus interruptus, as per the preferred opinion of
the jurists majority, it is allowed with the woman's consent.

2- Ruling over looking at the woman's private parts
(genitals) that is forbidden as per the jurists’ unanimous
opinion, as reported by Al-Imam Al-Nawavi.

3- Ruling over aborting the fetus (sperm) in the first forty
days of pregnancy, as per the preferred opinion in this regard,
it is forbidden to aborting the sperm as the fetus already has
entered into the formation stage. And the Shari‘ah by deferring
the adultery punishment has legally provided it with the right
to live, and has endorsed for it the inheritance-right, this all
evidently has ruled over the sanctity of the sperm entered into

formation stage and impermissibility of its abortion or damage.
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construction is that those slopes are not the appropriate places
to live in, but they can be utilized.

Eleventh: that according to the preferred opinion of the
scholars, the construction over there in Mina is absolutely
permissible with no difference between the plane and slopes

of the Mina, for the aforesaid reasons.

Inserting Intrauterine Device (IUD) to Prevent
Pregnancy - A Shari ah Perspective

Dr. Uosef Abdullah bin Al-Ahmad )

1. Inserting Intrauterine Device (IUD) in the uterus shall
be beneficial to prevent pregnancy from many aspects, such
as: lasting for long duration with no constant consumption of
pills, and any other complex the medicines. But in return, there
might some complications with the different degrees such as:
abnormal menstrual cycle leading to immoderate and untimely
periods, and spotting during the purity (i.e. non-menstrual time).
Such bleeding shall be causing anemic and weak conditions in
the women, and inflammatory and complexity in the womb,

and sometimes it may also lead to infertility.

(*) Member Teaching Staff, Department of Figh College of Shari*ah
Al-Imam Mohammad bin Saud Islamic University.
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mentioned while discussing authenticity of the Hadith.

Seventh: that the meaning of the wording of the Prophet,
(P.B.U.H) the Mina has been remaining natural and plane land
for the ancestors, doesn’t implies the ancestors’ ownership,
but it means that it shouldn’t be a personal property of anyone,
instead it would be a common property of all the people in the
past, present and future.

Eighth: that the reason for prohibiting the construction
is that it would be causing to a large number of the buildings
over there in Mina that shall make the place very congested,
and shall disturb and harass the pilgrims; so they would
complain about the lack space to rest in during the Sacrifice
and Tashreeq days.

Ninth: that the jurists totally not allowing
construction over there in Mina, don’t present any strong
and clear evidence for non-permissibility of the construction
in the Mina; even if, the construction of the buildings the
mostly required. Moreover, these buildings would be ensuring
the great interests of the pilgrims that enables them to rest in
Mina peacefully and perform the Hajj rituals during the days
of Mina.;

Tenth: that the argument for impermissibility of the

=]] =
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are extremes and one is moderate, i.e. 1- Absolute prohibition
of the construction, 2- Total permission of the construction,
3- Prohibition of the construction on the planes of the Mina
and not over the mountains or their slope. As such, it would
be permissible to erect pillars and build the structures over
the mountains or their slopes overlooking the planes of Mina,
and not beyond its limits.

Fifth: that the evidence of the jurists preventing the
construction is the Hadith of Ay'esha (may Allah be pleased
with her) she has said O Messenger of Allah, (P.B.U.H) would
we not build in Mina, a house sheltering you? He said no, for
the Mina since the past ages, has been remaining natural and
plane land for the ancestors.

Sixth: that the Hadith is depends on the Masseka, one
of the narrator in the Hadith chain, and she in the unknown
person.

The Hadith even though, Al-Albani has considered it
Hasan (the acceptable), in the book “ Islahul Masajid min
el-Bid ah wal-"awaed, but his ruling on the Hadith as Hassan
has been null and void by himself, for he himself has ruled
over the Hadith as Dha eef in the books: such Dha ‘eef Sunan
Ibn Majah, Dha eef el-Timizi, that are his latest works, as it is

-10-
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the pilgrim, or the ram (of the Prophet Abraham (P.B.U.H)
was slaughtered there.

b) To desire, to wish something, because the prophet
Adam (P.B.U.H) had wished and beseeched Almighty Allah
for the Paradise.

c) To measure, to determined, for, the Almighty Allah had
determined and sanctified the Mina to be the place where the
Hajj rituals are being performed, or the people resting in Mina,
discussing and determining their affairs and situations.

Second: The Minaareaaccordingthelimitationsdetermined
by the Custodian of the Two Holy Mosques, admesures about
6 KM; out which about % 53 areas is under utilization, and
about % 47 of the area comprises of the mountains.

Third: that the prohibition of the construction in Mina
as per the earlier jurists is disputable, because the actual
wordings in their books, revolves around prevention of the
right to ownership or disposition of the land in Mina, based
on the Hadith of Ay'esha (may Allah be pleased with her),
that considers the land of Mina as part of the Haram only, and
not to build or construct over there structures for the pilgrims’
utility and benefits.

Fourth: that the scholars' opinions are of three types: two

-9
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inform them that Allah has enjoined on them Sadaqa (alms)
that would be taken from their rich and distributed among
their poor and the needy ones.....(Hadith Agreed Upon).
According Figh maxim, Zakah is obligatory on every
capital that is either actually growing or having the growing
capacity. It is beyond doubt that the trading goods are akin to
the growing capital. Almost sayings of the majority scholars
of Tafseer and Hadith, and the renowned Imams of Figh are
unanimously agreed upon the obligation of Zakah on the
trading goods; and the rare opinion of the scholars of Zahiriya
shall be stand no valid against the majority opinion of the
Shari'ah scholars with regards to the obligation of Zakah on

the trading goods.

Building Construction in Mash ar of Mina “A
Comparative Figh Study”
Dr. Mohammed bin Suleiman bin Othman Mane" ae(*)
First: The scholars have different opinions about
nomenclature of the place Mina as the root-meaning of the
word Mina implies various concepts such as:

a) Bloodshed for the bloodshed is being done in Mina by

(*) Teaching Sharia, University of Umm Al Gura.
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their best role until and unless they refer to the Holy Quran
that Allah, as the Almighty has ordered to read, and learn
through it (the Quran) laws of the nations" rise and fall.

It is an admitted fact throughout all the human
history, that the learned nations only create the history and
establish the civilization. And those don’t have literacy forget
themselves, and then, they would be wandering in the mazes

of time, bewildering to and fro; but they perceive it not.

Obligation of Zakah on the Trading Goods
Sheikh. Abdullah bin Suleiman Al-Mane'a *

Zakah is obligatory on the trading goods that include the
capitals which are subject to Zakah. It is very well-defined by
the Quran: “Take Sadaqah (alms) from their wealth in order to
purify them andsanctify themwithit....... ”7(9-103). The trading
goods fall under kind of the earning that is subject to Zakah, as
Allah the Almighty has said in the Quran “ Spend on the other
out of the good thing you have legally earned... ... ... " (2-267).
According the Prophet’s (P.B.U.H) wordings to M'aath bin
Jabal (may Allah be pleased with him), while commissioning

‘“

him as governor of the Yemen, “..... if they obey you then

(*) Member of the high ulam commete in Saudi Arabia.

.
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Allah’s order to acquire the knowledge and literacy; for He
had ordered His apostle Muhammad (P.B.U.H) to “Read in
the name of your Sustainer’" (Al-Quran 96-1).

This is an everlasting command to the Ummah of
the Prophet (P.B.U.H) to read and acquires the knowledge
and literacy. Because if the Ummah doesn’t acquire the
knowledge literacy then, obviously they would be ignorant of
their relations, duties and responsibilities towards Almighty
Allah, themselves and the other fellow beings.

The nation that does not read must recede, and its
productivity would be stopped. Consequently the cultural
leadership would be transferred from it to the other nation.
This actually had happened to Muslim Ummah when they
were stagnated in past history that caused their disagreement
between themselves and they separated as sects and diverse
groups. Their dissipation in the differences and disputes
had lead to their stagnation. They never come out from this
position and move forward until and unless they read their
own history and of the previous nations. Through the in-depth
study of the history only, they would be able to realize their
responsibilities, and then they will come forward to play their

in creating the history and civilization. And they never play
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Letter from a Reader:

The nation that is not adorned with literacy can never
move forward, if it doesn’t move forward, it would become
stagnated and then, it would be transformed to the status of
recede. Consequently from its existence, it shall have only its
name and the description it is known for. The very first Muslims
people including the Arabs had realized this fact. Moreover,
acquisition and practice of the knowledge were their top priority
and the very starting point in their life. They have believed that
the human civilization is a common legacy being adopted and
applied by all human beings in every time and place.

By virtue of this firm belief, they had studied a number
of the previous nations’ books, and translated all that were
suitable, and combine them with their thoughts and ideas.
As such, the literature produced by them had been, and still
being considered as foundations of the modern civilization
and sciences, such as medicine, pharmacy, engineering,
agriculture, industry and trade. Not to mention their innovation
and creativity in theoretical and social sciences.

The ancestors of the Muslim Ummah would be unable to
attain such a position whereby they had created the civilization

and history, unless and until they already had responded to

5
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