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* Cantemporary Jurisprudence Research Jonrnal - Tssue No. 84 Twenty One Year ¢

379- Ruling about Praying in Mosques beside which

Graves are Located.

If these graves were inside the walls of mosques and the
people were buried in them after construction of these
mosques, it will not be permissible to pray in those mosques,
Thus, if a person has prayed in such mosques, his prayer will
be considered as incorrect. This is because in presence of the
graves is likely to have impression of associating the people of
those graves with Allah in His worship, which is a heinous
shirk. It is duty of the rulers of the countries in which graves
are available inside the mosques to remove them and burry the
people in those graves in the public graveyards.

However, if these graves existed since long and the
mosques were built on them later on, then such mosques must
be demolished as they were built wrongfully. In case, if these
graves existed outside the walls of the mosques, but have spe-
cial entrance from which the visitors of the mosques can enter
(o the graves and call the those buried in the graves rather
than Allah, the ruling of the first case will be applied. And if
these graves were outside the mosques, but still were located
beside the mosques as if they were made without intention in
the right or left side of the mosques, it is permissible to pray
in those mosques. Whereas, it is preferable to have the graves
away from the premises of the mosques in order to avoid the
means of shirk.

+ .




* Contemporary Jurisprudence Research Journal - Issue No. 84 - Twenty One Year *

First thing in this regard is to obey the order of Allah and His
Messenger Muhammad (PBUH), then to obey the order of the
rulers as long as they their orders are based on the Qur’an and
the Sunnah of the Prophet (PBUH); (2) an order that must be
disobeyed is the one which advocates disobeying Allah and
His Messenger (PBUH) no matter from whom such orders
were issued. This is because the interests of the servants of
Allah are based on what Allah and His Messenger (PBUH)
have ordained or forbidden. Any things that contradict these
ordinance and forbiddance are considered as prohibited.

With regard to the issue of shaving the beard, it is pro-
hibited by the Prophet (PBUH) and majority of the jurists
are of similar view. Hence, it is not permissible for the said
person to obey the order of his boss with regard to shaving
his beard and should file a legal suit against him. And, in
case, he cannot do so and does not have any source of in-
come except for this particular job, he must be patient until
Allah creates another opportunity of employment for him.

There is no doubt that such peoples suffer from these
types of orders in regards to their provisions. Hence, it is
duty of those who are in-charge of the peoples’ matters to
fear Allah and feel their responsibility of being polite. They
are also responsible to be just in their orders and bear in
mind that they will be held accountable for their acts before
Allah on the Day of Judgment.

- 93 -
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377- Ruling about Repentance of a Brigand:

In this question brother Bashiri Bahdhari from Algeria
asks about a brigand who repented from robbery and wheth-
er his repentance will be acceptable?

Answer is that the robbery is an act of aggression against
other in terms of killing or looting the wealth or abusing one’s
dignity and spreading terror on the remote highways by using
the force.

The correct opinion about the repentance made by the
brigand is that if he made such repentance before being ar-
rested, he will not be subjected to the public punishment.
However, if he has killed or hurt someone, he will be sub-
jected to the prescribed punishment and will have to pay the
blood money in case of not applying the retribution. And if he
was arrested, none of his punishments will be waived.

378- The Order to be Obeyed and the Order to be

Disobeyed:

In this question sister Nadia says that a person who ob-
serves his religion wanted to join the police services of his
country and his boss ordered him to shave his beards. She asks
what this person should do.

The answer is that the orders are of two types: (1) an order
which must be obeyed sincerely by both word and action.

s 22 :



* Contemporary Jurisprudence Research Journal - Issue No. 84 - Twenty One Year *

it will be permissible provided that those citizens being the
permanent residents of the country. If they were temporary
resident in the Islamic countries as is the case with the
workers and traders, it will not be permissible as they will
depart the country after completing their specified works.
However, they still have the right to perform their religious
rituals in their houses. If construction of such churches was
without purpose, it will not be permissible.

Moreover, if this construction was meant a building that
was partially damaged such as churches, it will be per-
missible; for preventing it will lead to its damage.

The case of the schools as indicated by the questioner is
not different from that of churches and temples. If these
schools were dedicated for a particular religion of the ob-
jects of country who live there as permanent residents, the
rules and regulations of that particular Muslim country will
be applied. The Muslim children will not be allowed to
study any religion other than Islam. On the other hand, if
these schools were built for the children of people living in
that Islamic country on temporary basis such as workers and
traders, it is preferred opinion that those schools be de-
molished after those workers or traders leave the country af-
ter completing their jobs.

=9 =
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by the use of tobacco. However, being this correct it goes
against the origin which is that the use of tobacco in various
forms of the same sustained causes damage to the human
life as indicated by the medical science.

This damage is inconsistent with the necessity to save
the life which is one of the five Shariah requirements. It is
the teaching of the Shariah that any thing that is likely to
cause damage to the human life is considered prohibited as
stipulated in this Qur’anic verse: [Nor kill (or destroy) your-
selves: for verily Allah has been to you Most Mercifull|V.

Hence, it is better for the brother who manufactures this
machine to engage in activities that which could be ben-
eficial to the human being and avoid doing things that may
cause damage to human life so that he can not be considered
among the ones who cooperate in committing the evil.

376- Ruling about Building Churches and Missionary

Schools in a Muslim Land.

This question id received from sister Magmoon of Al-
geria about building the churches and un-Islamic schools in
a Muslim Land.

The answer is that if those churches were built to be used
by the citizens of the country for the purpose of worshiping,

(1) Qur’an 4:29.
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CASES FROM JURISPRUDENCE (FIQH)

POINT OF VEIW @
Dr. Abdur Rahman Hassan Al Nafisah

375- Prohibition of cooperation in proting evil.

In this question received from Eng. Ahmed from Tabarat
province of Algeria wherein he states that one of the brothers
manufactures all kinds of machines and he has signed a con-
tract with a person to manufacture the machine of washing
the cigarettes filters. He asks whether manufacturing such
machine is permissible and whether such act is considered as
cooperation in promoting the munkar (evil).

The answer is that cooperation in encouraging good in-
cludes all which offers benefits to the Muslim in terms of his
religion and adhering to it and to fight against temptations
and means that cause his disassociation from the religion.
This cooperation also includes all the benefits a Muslim
should enjoyed in this world and what must be done in order
to avoid getting involved in prohibited things. Encouraging
good ensures cooperation in doing good and forbidding evil
affirms prohibition of cooperation in committing sins.

What is understood from the above question is that the
subject machine may help to remove the damage generated

(*) These questions are received from the readers, and are answered
by the properitor and the edictor-in-chief of the Journal Dr. Ab-
durrahman H. An-Nafisah, and are published on the Journl’s
website (www.fighia.com.sa).
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permitted only in specific conditions and real necessity.
Again it must follow the Shari‘a principles and rulings.

4. People capable of ijtihad on political issues are in need
of adopting certain permitted Shara‘i diplomacy while deal-
ing with people in order to attain the goals.

5. There is need to know the Shari‘a rules and especially
the interest, advantages and welfare of the people, and the
related necessities and requirements.

- 18 -
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contradicting evidences or to act on one evidential argument
which is opposed to two other evidential arguments.

4. Preference for numerous narrators is one of the kinds
to be adopted on this issue.

Ways and Means and its Impact on the ijtihad
on Political Matters

Dr. Alauddin Al-Amin Al-Zaaki®.

The important conclusions reached at by the researcher:

1. There is necessity of ijtihad in political field (and on po-
litical issues) to encounter new problems and applying more
effective and beneficial means / solutions by presenting best
alternatives.

2. Shari‘a has opened the door for ijtihad and to adopt
ways and means to consolidate, fortify and boost its applica-
tion in political field and widen it to cover all such fields for
the Shari‘a application for the betterment and to meet the
challenges and get rid of the turpitude and degeneration.

3. It is not permissible to adopt such means that are il-
legal in Shari‘a. It has prohibited adopting forbidden meth-
ods for the integrity of ijtihad in political matters. Ijtihad is

(1) Professor of Islamic Figh (jurisprudence); Chairman, Dept of Islamic
Culture, University of Khartoum.

= 19 =
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Moreover, there are some women who become sick as a
result of pregnancy, such as a sudden rise in blood sugar or
blood pressure, as well as toxemia. Some of these ailments
may take the life of the pregnant woman and other may re-
quire medical intervention that may require sacrificing the fe-
tus in order to save the life of the pregnant woman. How
would the surrogate mother and the woman who produced the
egg work this out? How are we to deal with the ethical, legal,
social and psychological problems that result from that?

Preference for Multiple Evidences: A Study of
Applied Figh (juristic) Principles

Dr. Hisham bin Abdulmalik bin Abdullah Al- Shaikh.

1. ‘Preference for multiple evidences’ is a topic wherein
scholars have differed about permissibility and prohibition.
Each group has its respective evidential arguments.

2. The preferred view, as per majority, is in favour of per-
missibility. Majority opinion regarding permissibility is based
on large number of subsidiary rulings.

3. Acting according to the corroborating evidential argu-
ments, it is preferable than to desist and halt because of two

(1) Assistant Professor, Dept of Comparative Figh, Institute of Higher
studies for Judiciary.
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4. This process will not grant the surrogating mother the
right of inheritance; for she is not the real mother as she will
only be subjected to some rulings regarding breastfeeding and
her husband is stranger who will not be considered in place of
father through breastfeeding.

5. The rulings will be applied for paternity and maternity
to the donor of the sperms and eggs and baby born as a result
such process.

6. With regards to test-tube baby, all the known forms are
prohibited except that the sperms of the husband are injected
to the womb of his wife taking into consideration all the pos-
sible precautions.

In nutshell, the womb is a part of a woman'’s private parts and
the private parts (i.e., sexual relations) are only permissible
through a Shari*ah contract whose conditions are fully met.

Therefore, the womb is exclusively for the husband who is
married to that woman according to a valid marriage contract,
and no one else has any right to use it. If the woman, who
rents out her womb, is not married to that husband, she is
making both her private parts and her womb permissible to a
man who is a stranger to her; she is not permissible for him
and he is not permissible for her. Even if this is not full-scale
illegitimate sexual intercourse, it is still definitely prohibited
because it is enabling a man who is a stranger to her (i.e., not
married to her) to put his semen in her womb.
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achieve its desired goals and full-fledge media coverage must
be given in order to create awareness in the public about pro-
grams being offered for the beneficiaries.

Hired Wombs: A Comparative Juristic Study
Dr. Hissah bint Abdul Aziz Al-Sudais .

Renting or using a woman’s womb to implant the fertilized
egg of another woman dilutes and mixes blood lineages, so it
is prohibited and impermissible in Islam.

1. Although this one of the crucial issues of the present
time, no much attention has been paid to this area of study.
We certainly need to know the correct Islamic ruling about
this issue, particularly at a time when so many new medical
inventions are being introduced to the medical field.

2. Upon having an investigation of all the issued related to
renting wombs, it is proved to be prohibited primarily because
Almighty Allah has commanded us to guard our chastity, as He
says: [And those who guard their chastity (i.e. private parts, from
illegal sexual acts) Except from their wives or (the slaves) that
their right hands possess, for then, they are free from blame].

3. Renting the womb will not waive the responsibility of the
beneficiary towards the new born baby (the father and mother).

(1) College of Arts, Faculty of Islamic Studies, Umma Al-Qura University,
Makkabh.
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of Shariah which is to protect life. With some exceptional ef-
forts made by Saudi Arabia, Kuwait, Jordon and some other
Islamic countries, no much attention has been paid to this im-
portant element. Hence, it was the duty of the Mosques, the
media as well as the political setup to discharge the duty of at-
tract people to this fact and explain its benefits in this world
and in the Hereafter.

In order to discharge their duty and achieve their desired
objectives, they the endowments for health need regulatory
mechanism to ensure continuity of the health endowment ser-
vices, on one hand, and to find out organizations and in-
stitutions capable to invest the capital of the health endow-
ment, manage it, and supervise it on the other hand.

To achieve this goal, it is must to benefit from human ex-
periences to generate the spirit of human dignity and urge the
staff engaged in managing the endowments to observe the
fine manner and adopt the professional attitude.

The administration of the health endowment must be keen
to offer its services to a large number of people to benefit
from the endowments.

It is also responsibility of the managers of the endowments
to prepare carefully studied programs for the beneficiaries
within the limit of the purpose of the endowment, whether in
the cities or the villages or the desserts etc.

The endowment needs the government’s intervention to

-13 =
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The Health Endowment
Dr. Nadhir bin Mohammad Awhab .

Wagqf, in Arabic language, means hold, confinement or
prohibition. The word waqf is used in Islam in the meaning of
holding certain property and preserving it for the confined
benefit of certain philanthropy and prohibiting any use or dis-
position of it outside that specific objective. This defini-tion
accords perpetu-ity to waqf, i.e., it applies to non-perishable
property whose benefit can be extracted without consuming
the property itself. Therefore waqf or endowment widely re-
lates to land and buildings.

The endowment for health basically refers to “a useable
property by the owner in-charge for the permissible health pur-
pose without having any advantage out of it.” There are several
kinds of health endowment such as real-state (buildings), mov-
able property (ambulances), utility (rented buildings).

In view of the problems faced by many Islamic nations in
terms of financial insufficiency, the endowment for health is
considered as the urgent need for the Muslim Ummah to meet
their health related requirements. Rather, it can became the
fundamental element of health services if continued in a sci-
entific health method. In this way, it serves a necessary objective

(1) Assistant Professor of Figh and Shariah Strategy, Faculty of Islamic
Studies, College of Education, King Saud University.
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special guardianship.

2. Drunkenness of the guardian without harm and appear-
ance of the house condition requiring the marriage. In this
case, the guardianship will be transferred to the ruler as held
by Al-Mutwalli (d. 478).

3. When the guardian wanted to marry his slaves without
having participation in guardianship, the ruler will conduct
the marriage.

4. The marriage of a Kafir woman will not be conducted by
his Muslim guardian. Rather, she will be married by the ruler
as said Ima Al-Naw’wi (d. 676): “A Muslim cannot conduct
the marriage of a Kafir woman. However, the ruler can do”.

Hambali’s Views:

1. The woman who surrendered to a man will be married
by the ruler; for she does not have legitimate guardian.

2. The marriage of a Muslim woman to a Dhimmi will be
conducted the ruler.

- 11 -
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Al-Zahr Al-Basim fima Yuzawwij Fihi Al-Fakim
A booklet written by Allamah Abdur Rahman bin Abu
Bakr bin Muhammad Al-Syuti (d. 911).

Edited by Dr. Abdullah bin Ibrahim Al-Mousa .

The cases in which the ruler can conduct the marriage of a
woman are twenty:

Non-existence of the guardian, the loss of guardian, Ihraam
of guardian for Hajj, Al-Adhal (constraining a woman from
marriage after divorce), traveling of guardian, hiding of the
guardian, when the guardian wanted to marry her, when the
guardian wanted to marry her to his matured son, when her
grandfather wanted to marry her to his grandson, incapacitated
bondswoman, the mature maid woman, the mature bonds-
woman, the bondswoman of Bait Al-Maal (public treasury),
the detained bondswoman, the woman born from a Kafir father
then she accepted Islam, the Makatabah.

However, while reviewing this booklet I found some other
cases in which also the ruler can marry a woman according to
Shafa’i and Hambali schools of thought as follows:

Shafa’is Views:

1. According to Shafa’i when the judge was the son, hey
can conduct the marriage on general guardianship not on the

(1) Associate Professor of Figh, College of Shariah and Islamic Studies,
Al-Imam Mohammad bin Saud Islamic University, Al-Ahsaa.
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be held fully responsible for his act.

6. The medical responsibility is centralized over three
things: the error that comes from a doctor, either in the assess-
ment or diagnosing the treatment or due to medical ignorance
or mishandling the case. The physician’s responsibility about
the abortion is not different from that of other responsibilities
entrusted to him such as surgical operations, treatment of pa-
tients and so on. However, the physician will be considered,
in case of abortion of fetus, same as nurses and other par-
amedical staff including radiologist and lab technician.

7. There is no difference of opinions among the jurists about
the blood money of a free and Muslim fetus is being ghurrah
(surprise) when he is criminally separated dead from his live
mother. The most correct view which held by the majority of
jurists is that committing crime on the fetus should be con-
sidered as semi-intended murder when the perpetrator intended
to commit the crime and as unintended murder when he did not
intend to do so. The jurists commonly are of the opinion that if
the murder of the fetus was his heir, he will not inherit any
thing from the blood money of the fetus; for he is the murder.

8. If a physician aborted the fetus in cases where it was not
allowed to do so, he will be held fully responsible for this
criminal act in terms of qisas (retribution), blood money, ex-
piation, denial of inheritance, and ta’zeer (discretionary pun-
ishment) as deemed appropriate by the ruler.
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3. The distortions that affect embryo is divided into three
categories in terms of risk; (1) the deformations which do not
affect the life of the fetus and can partially be treated; (2) the
deformations with which the fetus can live after the birth; (3)
and some of these deformations may lead to fetus’ death
within days or months, and there are serious distortions that
are beyond the life of the fetus after birth.

4. It is the preferred opinion that the soul is breathed after
120 days of pregnancy, and the Ahadith which specify only 40
days do not indicate the breathing of soul, rather they speak of
the shaping of the embryo in terms of provision, happiness
and sadness and it got nothing to do with breathing of soul.
The jurists have unanimously agreed that it is forbidden to
abort the fetus after the soul is breathed into it, except for ab-
solute necessity such as fear of loss of the mother. However, it
is permissible to abort the fetus based on the parent’s request
and if the deformations are discovered before 120 days of
pregnancy and proved by medical report of the specialist and
reliable physicians that such deformations could not be cured.

5. If an experienced and professionally licensed phy-
sician has done what it should be prudent taking into ac-
count all the professional measures and it caused death of
the infected person or damage a part of his body, there will
be nothing on him. The jurists have unanimously agreed that
if a person did not study medicine and practiced it, he will

-8-
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The Abortion of Misshaped Embryo between
Permissibility and Criminality
Dr. Abdur Rahman bin Sulaiman Al-Rubaish ).

Abortion is the termination of a pregnancy by the removal
or expulsion from the uterus of a fetus or embryo, resulting in
or caused by its death. An abortion can occur spontaneously
due to complications during pregnancy or can be induced, in
humans and other species. In the context of human preg-
nancies, an abortion induced to preserve the health of the
gravida (pregnant female) is termed a therapeutic abortion,
while an abortion induced for any other reason is termed an
elective abortion. The term abortion most commonly refers to
the induced abortion of a human pregnancy, while spontane-
ous abortions are usually termed miscarriages.

1. Jurists have adopted synonymous terminologies for
abortion such as subtraction, stillbirth, miscarriage and abor-
tion and all of them are commonly used by the contemporary
scholars.

2. The physicians have mentioned various factors that
cause misshaping of the embryos, the most commonly known
are the chemical compounds, the genetic diseases, drugs, ex-
posure to radioactive, and chromosome disorder.

(*) Associate Professor of Islamic Jurisprudence (Figh), King Fahad
Security College, Riyadh.
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which strength or weakness of a nation is evaluated is based on
the fact that whether it knows its role in coping with the dis-
ability it is likely to suffer from. Allah says: [ Whatever benefit
comes to you (O man!), it is from Allah, and whatever mis-
fortune befalls you, it is from yourself]V. The Prophet (PBUH)
is reported to have said: “The man of sense is the one who
takes himself to account, and who offers good deeds for what
Is after death, but the helpless is the one who lets himself fol-
low his desires and wishes good from Allah™®.

There is no doubt that the suffering of the Ummabh in terms
of defeat and weakness in some stages of its history was not
but as a result of its disability. What is happening today to the
Ummah in terms of differences and dominance of other na-
tions over it is the inevitable consequence of the disruption
similar to the results of simple mathematical calculations when
one of its components is disrupted. May Allah help us!

(1) Qur’an 4:79.
(2) Sunan Ibn Maja, Vol. 2, p. 1423, No. 4260.
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A letter from a Reader

All praise be to Allah the Almighty, and peace and mercy be
upon the Prophet Muhammad, his family and his Companions.

The facts with all its details and elements affirms that the
human life has many incidents of conflict in which the powers
dominate and no one poses such dominance but after winning
over the factors of disability within himself. If this was an in-
disputable fact, the question remains about the factors that af-
fect the achievement of this dominance whether it is the man
himself or the closely-linked factors or the environment in
which he lives with all its components, or in a world which is
beyond human mind’s approach. Hence, a satisfactory answer
cannot be provided.

But there is no doubt that the nations that have prevailed in any
time or place are those that won over itself after having control
over self-conflict wherein the foundations of responsibility are es-
tablished. From here he steppes forward toward his belief and

puts for himself some specific rules which cannot be disrupted
by the mathematical formulas, as result of 1 + 1 will only equal to
2 all the time. This is a simple formula from which a student

begins his learning stage.
Perhaps the problem with nations which did not go beyond
the self-conflict and have not developed the self-behavioral
factors and regulations for responsibility still could not for-
mulate the procedures for its mathematical calculations. And
those who were able to do so, they do not comply with their
factors. Consecutively, this process is found disrupted when

one wants to know the results.
The correctness of the mathematical calculations from
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In the Name of Allah , Most Gracious , Most Merciful

PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary Jurisprudence Research Journal staff would like to

notily researchers that principles of publication in the journal necessitate
the following :

1- Research submitted for publication, should be based on Islamic
(Figh) jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solu-
tions for them according to Islamic (Figh) jurisprudence , and its
concepts which are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive. It should follow a
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree
of authenticity .

4- Any research submitted for publication , should not have been
published in either a book, a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research.

7- A statement indicating that the research has not been published
before, should be attached to the research .

8- Research should be concluded by a brief summary manifesting results
and opinions included therein .

9. A satisfied abstract should be attached to the research to be translated
into English .

10- Pages of research should not be less than twenty pages of the journal.

11- Researcher’s name should be fully written along with his scientific
post, if any .

12- Researches are arbitrated by (Fugaha) jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
should not know the authors’ names and vice versa whether the
arbitrators agree that their researches to be published or they show
sonie observations or even recommend not to be published .

13- Researches which are not published , will not be returned.

* All essays herein published express the viewpoints of their authors.
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