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* Contemporary Jurisprudence Research Journal - Issue No. 70- eighteenth Year*

revelation and Surats that revealed in Makkah or
Medinah.

Not only this, but he is required to have deep
insight in the Ahadeeth of the Messenger of Allah with
knowledge in the abrogated ones. He must also be
aware of Arabic language and poetry and should make
use of all that fairly. He should learn about the
differences of various regions. If he acquires all these
qualities, then he become eligible to deliver Fatwa in
what is Halal and what is Haram, otherwise he is not
allowed to do so.

Prohibition of delivering Futya without knowledge:

Allah considered Futya as a great matter and
prohibited delivering it without knowledge as this
would involve serious consequences on both Al Mufti
and those Fatwa is delivered to, and before that on
Allah's religion, judgments and the Sunnah of His
Messenger (peace and blessing of Allah be upon him).

No one may deliver Fatwa in order to please or
flatter others by way of achieving personal interest.
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Third one : Al Mufti, from one side, is a
lawmaker because what he conveys from Shari'ah is
either quoted from its initiator or deducted from the
transcribed texts. In the first case, he becomes a
conveyor and in the second acts in his behalf in terms of
establishing judgments- a matter undertaken by the
lawmaker.

If Al Mujtahid is entitled to establish judgments
based on his own opinion, from this side he is a
lawmaker who should be followed in whatever he acts.
Generally speaking, Al Mufti informs about Allah the
same as the Prophet. That is why they were called Auli
Al Amr (those charged with authority). Almighty Allah
says in this regard:

O ye who believe, obey Allah,

And obey the Messenger

And those charged with authority
Among you (surat An-Nisaa, Ayah 59 )

Criteria of Futya: The Ulama, may Allah have
mercy on them; have elaborated in defining the criteria
and principles of Futya. Al Imam Al Shafi stated:
nobody is allowed to deliver Fatwa in the religion of
Allah unless he is a man who is well versed in the Book
of Allah, fully aware of Annasikh wal Mansoukh
(abrogating and abrogated Quranic verses) and Al
Muhkam wal Mutashabih (verses of one meaning and
verses of many meanings), and its interpretation and
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gives a Fatwa for the man to follow what Allah has
made forbidden to him.

In Futya effects and risks, here are some brief cases:
Serious effects of Futya: a person who issue
Fatwa might not have realized that Futya is a great
responsibility and a big trust which even heavens and
mountains refuse to bear as Allah Most High says:

We did indeed offer the Trust
To the Heavens and the Earth
And the Mountains; but they
Refused to undertake it
Being afraid thereof

But man undertook it

He was indeed unjust and foolish
( Surat Al Ahzab , Ayah 72)

Al Imam Abu Ishaq Al Shatibit furnished three
evidences that Al Mufti ( one issuing Fatwa) replaces the
Messenger of Allah ( blessing and prayers be upon him ):

First one : it is reported in the prophetic traditions
that Ulama are the heirs of Prophets who did not leave
behind as inheritance Dinars of Dirhams; rather they
bequeathed knowledge .

Second one : he acts in the Messenger's behalf to
convey judgments. Evidence is derived from the saying
of the Prophet ( peace and prayers be upon him ) : " let
the present one inform the absent " . And also his
saying, "Convey from me even a single verse"
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knowledge of unseen, but thinks that Allah cause him to
know. Each of those has a different ruling according to
his own belief. Penalty may vary between execution and
life imprisonment until he repents. Al Arraf may not be
subject to penalty as he knows things using his own
cleverness.

Allah is All Knowing

307- Fatwa Effects and Risks

A question raised by brother Saeedat form Algeria
in which he said: is it permissible to act according to the
Fatwa which clashes with laws of Shari'ah?

The answer for this is that it is not permissible to
act according to such Fatwa because any statement or
deed opposing to the laws of Shari 'ah is undoubtedly
invalid.

It is essential here to deal with Fatwa effects and
risks specially in this time in which delivering of Fatwa(
or Futya ) in some cases is based on considerations in
which texts are misinterpreted and invariables are
violated, and hence turns to be mere lies against Allah
and His Messenger Mohammed ( blessing and prayers
be upon him ). Accordingly, Halal(Lawful)becomes
Haram (unlawful) and vice versa and truth tends to be
false. Someone delivers a Fatwa on the woman to do
what Allah has made forbidden to her. Another one
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306: Al Kihana (Fortune telling) as far as Belief is
concerned

There is a question from brother Ahmed Rabee*
from Algeria in which he referred to the spreading of Al
Kihana in this time. He asks about its ruling and ruling
of those visiting Al Kuhhan (fortune tellers) and
believes them.

The answer is that Al Kihana is forbidden by the
Book, Sunnah and Ijma as it is a sort of claiming
knowledge of the unseen which nobody know except
Allah. This is major principle and an origin in the
Muslims belief. Al Kahin (singular form of Al Kuhhan)
is regarded Kaffir as he pretends to be like Allah in His
Divinity by claiming knowledge of unseen, and as he
acts as a servant and supporter to Satan.

Various names fall under the concept of Al
Kihana among them: Al Munajjim (astrologer), Al
Arraf (soothsayer), Al Rammal (geomancer) and others.
If any one of those claim — in anyway — knowledge of
unseen, then he becomes a Kahin.

Ruling might differ as regards the manner of
penalty of any of those according to his belief. The one
who believes that he knows the unseen in any form,
then he is undisputedly Kaffir regardless of his name.
His ruling in penalty differs from that of the Arraf who
can know things through indications and assumptions
not via Satan. Also the ruling of Al Kahin is different
from that of Al Munajjim who does not claim
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limit and this end can not be confronted without another
reference or source.

This fact was realized by the Messenger of Allah
(blessing and prayers of Allah be upon him) on whom
legislation used to reveal. When he sent Mu‘ath Ibn Jabal
to Yemen, he tested him to know what he is going to do to
confront the incidents that might befall him while he is
away from Medina. Mua’th mind was present giving a
clever answer:” I will practice Ijtihad and spare no effort
to do so”. That is to say I will work out my own view
when I do not find in the Book or Sunnah what may assist
me to address problems in Yemen.

It is known that the legislations include the
general fundamentals and the all inclusive matters. Thus
it is the duty of Ulama such as judges and Fuqaha and
those in their capacity to exercise Ijtihad to deduct
solutions for the incidents that tend to occur in different
times. If we believe in the opposite we will get lots of
incidents unsolved. For example, the rules of sale have
extensively been reported unlike the rules of Ijarah
(hire). Because they are similar to each other in terms of
being a selling of benefits, Al Fugaha have made rules
of Ijarah analogous to the rules of sale. So what is
blame in such Qiyass? Had we adopted different view,
we would have found lots of issues of Ijarah unsolved.
This however will not be the view of anyone who likes
that Shari ‘ah of Allah judges people’s issues and
problems.
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anticipation of Allah's reward. This however implies
serious impacts on others because if murderers realize
the possibility of being pardoned, this will be a reason
for them to undervalue the sanctity of lives.

Among the examples is to prevent attacking non
Muslims or treating them as enemies as this would push
them back from Islam and lead them to be more hostile
to it.

There are many examples in this respect. The
above mentioned requires that the evidence of Sud Adh-
dharia ' is one of the important evidences which enrich
the Figh of Shari 'ah in order to confront the problems
that might afflict the Ummah.

And Allah Knows Best

305- Arguments Furnished by Ulama as Regards the
Proof of the Evidential Value of Qiyass (Analogy)

A question raised by brother Abul Aal Al Qabayli
from Algeria about argument of Ulama with reference
to applying Qiyass in another case.

Qiyass has been disapproved by some Ulama and
approved by others. It is confirmed that any legislation
whatsoever can not accommodate and include all the
incidents occurring according to the progress of human
lives from one time to another. Texts end at a certain
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I said :deriving evidence from the principle of Sud
Adh-dharai ' as one of the Shari 'ah subsidiary evidences
is necessary at any stage of time to confront the
problems and new matters ( or Nawazil ) befalling the
people in their life affairs and the reflection of such
problems in their social, economic and behavioral
conditions.

Examples in this respect are many, some of which:

There is an urging need to prevent different
temptations facing the youth of today such as videos
and pictures circulating in the mass media and their
consequences. The prevention is similar as what the
Messenger of Allah (peace and blessing of Allah be
upon him) did when he prevented the selling of
weapons during the time of Fitna (affliction) as this
would assist in the spreading of this Fitna.

Among the examples is the need to stop divorce
unless takes place through judiciary in order to know
reasons behind it, by way of closing the doors against
the big number of divorced women who remain without
husbands.

Among the examples is the need of preventing
mixing between two sexes for the likelihood of getting
exposed to temptations especially in adolescence.

Among the examples too is the judge refrains
from seducing those who have the right in Qassas
(retaliation) to give that right up and forgive the
murderer in the pretext of sacrifice the matter in
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of Shari 'ah, and the Ulama in general believe that
anyone denying it would turn to be a Kaffir.

In the end, we say that those who issue such
Fatawa to satisfy foreign forces for their own interests
are committing a grave and serious mistake against their
religion and Ummabh.

We pray to Allah to honor His religion and uplift
His Word; and bring back to truth whoever goes astray;,
He is the Al Hearing

304- Principle of Sud Adh-dharai' (closing doors which
could lead to corruption and sinful actions) as an
Evidence

A question from brother Narhani Abdul Hameed
from Algeria in which he is asking about the origin of
Sud Adh-dharai' and its evidential value.

" Sud Adh-dharai' " as an evidence is an original
matter in Mathhab Al Imam Malik and Mathhab Al
Imam Ahmed. However, in Mathhab Al Imam Abi
Haneefa and Mathhab Al Imam Al Shafi 'i, this
principle is used as an evidence within the context of
Qiyass and Istihsan (preference) not as an independent
evidence. Lots of examples have been set by Ulama
regarding deriving evidence from it.
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According to Mathhab Al Imam Malik, it is stated
in "Sharh Minah Al Jaleel", marriage contract of a
Muslim woman should be restricted. A Kaffir has no
guardianship over a Muslim woman no matter whether
he is a Dhimmi, Harbi (warrior) or an apostate.

According to Mathhab Al Imam Al Sahfii, Al
Imam Al Mawardi said in "Al Hawi" a Muslim woman
is not permitted to marry a Kaffir be him a Kitabi (from
the people of the Book) or an idolater.

According to Mathhab Al Imam Ahmed, Al Imam
Ibn Muflih stated in " Al Mubdi' ": A Muslim woman is
not permitted to marry a Kaffir. In "Al Mughni ", Al
Imam Ibn Qudama quoted that it is not permissible for a
Kaffir to marry a Muslim woman. Al Imam Ibn Al
Mundhir said: All the Ulama whom we know are
unanimous in this view.

In Adh-dhaheri Mathhab, Al Imam Ibn Hazm
said: originally, it is not permissible for a Muslim
woman to marry a non- Muslim.

I said: This is the actual wording of the texts as
have been reported in the Book, Sunnah and the books
of Imams. When we quote them, we tend to indicate the
truth and getting rid of responsibility. Regardless of
whether the Kitabi is a Mushrik (polytheist) or not, both
early and late scholars of the Ummah were in consensus
as regarding the prohibition of marriage of a Muslim
woman to a non- Muslim no matter in which status he
is. Ijma is a well established proof; it is the third source
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contain a clear judgment in case the husband is
Mushrik. From the Book is His Almighty saying:

Nor marry ( your girls )
To Unbelievers until they believe
( Surat Al Bagarah,Ayah 221)

Allah also says :

O ye who Believe, when there come to you
Believing women refugees, examine ( and test them)
Allah knows best as to their Faith
If you ascertain that they are Believers
Then send them not back to the Unbelievers
They are not lawful wives for the Unbelievers,
Nor are the Unbelievers lawful husbands for them
( surat Al Mumtahina, ayah 10)

The above mentioned Ayah constitutes strong
evidence that a Muslim woman has been separated from
her husband due to her Islam not that they are refugees.

According to Mathhab Al Imam Abi Haneefa, Al
Imam Al Kasani stated: it is not permitted to marry a
Muslim woman to a Kaffir. Evidence for that is His

Almighty saying:

Nor marry ( your girls )
To Unbelievers until they believe
( Surat Al Baqarah,Ayah 221)
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Cases from jurisprudence (Figh)
point of view

303 - Ruling of Marriage of non -Muslim to a Muslim
woman

This question has been raised by many who
learned from the mass media about a Fatwa whose
issuer allows the marriage of non Muslim to a Muslim
woman. He is quoted as saying: prohibition of such
marriage is mere lies and illusions aiming at pushing
women backward.

Before this, we got a question from His Eminence
Sheikh Abulkalam Shafeeq Al Qassimi, an Indian
scholar, and the secretary general for Ahl Assunah Wal
Jamaa Group, South India, on the issuance of such a
Fatwa. Another person from Indja inquired about the
same issue with slight difference in wording.

Other question originating from the first question
on the motives of this and similar Fatwas and the
objectives of their initiators in this stage in which the
Ummah faces aggressive attacks against its creed and
heritage.

This ruling does not need more Ijtihad; the Book
of Allah, the Sunnah of His Messenger Mohammed
(peace and blessing of Allah be upon him) and the Ijma°
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4.

10.

11.

Utilizing the general road is a legitimate right to
everyone, provided that safety factors are
observed.
It is necessary to accurately determine the
liability in traffic accidents in order to identify
the one who is going to compensate for the
occurring damage (known as Dhamin).
He who is held liable in a traffic accident has to
compensate for any damage he has caused to
persons or property no matter whether he did so
intentionally or not. But he would be a sinner if
he did so intentionally.
Making Kaffarah (or atonement) is mandatory on
whoever Kkills a person by a traffic accident. This
Kaffarah is as follows: emancipating of a slave,
and if there is not any as it is the case nowadays,
then he has to fast for two consecutive months.
Whoever intentionally causes somebody to die in a
traffic accident should pay Diyyah (or blood
money) from his property. Whereas if he did so by
mistake, then his Aqila (relatives of the killer from
father’s side) has to pay Diyyah on his behalf.
In Islam, neither a person’s life nor a property get
damaged and thus lost without being
compensated for.
Financial penalty for traffic violations is lawful
as seen by some Ulama from all the Mathahib(
schools of thought )

Traffic awareness is important to reduce
accidents.
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In this case would trespassing of traffic lights be
permissible? 1 believe that this should absolutely be
impermissible even if the other crossings were empty
because nobody could expect what is going to happen.

3- Other causes :

There are other causes of traffic accidents need to
be indicated so as to be avoided such as drowsiness,
reckless driving, and not paying attention to the vehicle
maintenance especially brakes. All these are considered
as causes of terrible and painful accidents that destroy
both lives and property. Though these causes are not as
serious as those mentioned earlier, but they still need to
be pointed out to know their dangers. The driver would
also be held liable for consequences as he acted
recklessly towards his vehicle by not caring about it and
thus exposing it to damage and to cause damage.

The research could be summarized as follows:

1. Setting a traffic system is a duty on the ruler and
a must the modern life requires.

2. By way of achieving the public interest, it is
obligatory according to Shari ‘ah to obey the
ruler and adhere to the regulations he sets

3. Damaging others in their lives and property is a
matter prohibited by Shari ‘ah , and the one
involved has to compensate for that damage,

32



* Contemporary Jurisprudence Research Journal — Issue No. 70- eighteenth Year*

Third one: opposing systems cause terrible
accidents

It is true to say that most of the painful accidents
resulting into the loss of people and property are caused
by opposing traffic systems. These causes are as
follows:

1- High speed:

In fact no driver can set a speed limit for himself
because this differs according to the road whether it is
wide or narrow and whether there is much or less
traffic. Rather it differs from one car to another. Thus
we can say: once a particular state has set a certain
speed limit, people have to strictly stick to it as much as
possible.

2- Trespassing traffic signals:

No doubt that traffic lights have mainly been
made to regulate the traffic of vehicles at the crossings
so that every driver knows when he stops and when he
moves. Trespassing them is a serious traffic violation
because the driver doing so would most probably be
driving fast to become able to pass before others move.
Doing so, he would be surprised by somebody crossing
or other drivers moving their vehicles relying on the
green light. This would lead him to run into that person
or collide with the vehicle a matter which would result
into serious damages for him and for others.
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First one: traffic system is a necessity required by
time

Before this swift move in all the aspects of life
and man’s getting along without numerous old means of
transport and communication even in some methods of
financial transactions among the people, it became a
must to study all these innovated matters in the light of
Islamic Figh giving them a character conforming to the
wise legislations which are the seal of all divine
Messages and the suitable norms to all life
circumstances and developments.

Car is a big bliss, but may be misused by some.
Thus, it became necessary to put a system adjusting its
use and hold its users fully responsible as it is a tool in
their hand disposing of it as they like. That is why
liability is wholly restricted to drivers.

Second one: obeying the ruler and adhering to the
regulations he enacted is a must.

If obeying him was not obligatory, then setting of
these regulations would be a matter of absurdity and
waste of time contrary to the interests and security of
the community. The obligation to obey the ruler is
derived from the Holy Quran which is the main source
of legislation.
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Liability of Vehicle Driver according to
Islamic Figh

Dr. Abdulziz Umar Al Khateeb®

Liability of vehicle driver is one of the important
topics which Ulama need to carefully study to show the
Shari‘ah judgment on the steady increase in car
accidents.

For your information we can say that our late
Fugaha did not ignore this aspect of life; they rather
elaborate in it in-such a manner conforming to the
means of transport known in their era such as animals
(dawab), and sailing ships. However, their statements
which were based on the original judgments derived
from the Quran, Sunnah, [jma‘(consensus) and Qiyass
(analogy) would help the contemporary researchers
laying general principles before them to apply on
whatever innovates in the world of transportation be
them land, naval or air means, putting into consideration
the differences between old and new means of transport
and old and new traffic systems.

This topic could be studied through several points
as follows:

S (Associate professor at the College of Shari‘ah and Usoul Ad-Din,
King Khalid University, Abha)
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no impediments exist , then Ithar would be permissible ;
otherwise no .

Fifth: From the opinions furnished by Ulama, it

became clear that:

i

2:

It is agreed that making Ithar in matters other that
Qurab is undisputedly legitimate.

Ulama are in disagreement as regards the
permissibility of making Ithar in Qurab. It can be
said if Ithar leads to the ignorance of a duty, it
will be unlawful (or Haram); and if it leads to the
ignorance of a Sunnah act or committing of an
undesirable act, this will be undesirable. Thus,
making Ithar will be according to the result it
leads to. Moreover, all the rules of obligation
apply to Ithar.

And peace and blessing of Allah be upon our

Prophet, his family, Companions and those who
followed their footsteps with excellence until the
Day of Judgment.
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any Ayah or Hadeeth mentioned in the Book of Allah
and the Sunnah of the Messenger of Allah urging to
seek forgiveness and doing good acts and competing in
performing them could be valid as evidence to prove
this part of the principle.

Whoever studies the life history of the
Companions, may Allah be pleased with them, and
those who followed their footsteps with excellence
would find that they adopted this principle as they have
shown the best examples in competing to do good acts.

As for the other part which is to do Ithar in
worldly matters, it has also been confirmed by the
Book, Sunnah and the acts of the Companions which
conformed to what is in the Book of Allah and the
Sunnah of His Messenger. The evidences reported to
confirm this part are clear-cut. Moreover, this part is
unanimously agreed upon as legitimate.

Third: It became manifest that the preferred
opinion is that it is desirable to make Ithar in worldly
matters even if the one who makes Ithar (or Al Mu’thir)
feared getting perished due to that; on condition that he
is confident to remain patient, having trust in Allah ,
abstain from begging people and with no obligations on
him. If he is not like this, then he is not allowed to
practice Ithar in necessary cases.

Fourth: Ithar in matters other than Qurab is only
valid under several conditions which once fulfilled and
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Terminological meaning of the principle:

Its meaning in terminology differs according to
the difference of the two parts of the principle;
considering the first part it is defined as:

1- Preference of others in all Qurab over yourself is
absolutely prohibited.

2- Preference of others in all Qurab over yourself is
not absolutely prohibited.

Taking into account the second part, preference of
others over yourself in worldly pleasures desiring to
gain reward from Almighty Allah is desirable or
recommendable. In general, the principle states that
preference of others over yourself in matters of religion
such as Ibadat (or acts of worship) and all Qurab is
prohibited. This prohibition according to Ulama ranges
between Tahreem (unlawfulness) and Karaha
(undesirability).

As regards the worldly pleasures, it is desirable
matter and even appreciated in Shari ‘ah to make Ithar
in them.

Second: The principle is confirmed:

“The principle of making Ithar in Qurab is
undesirable and in others desirable” is confirmed in its
both parts. Evidences proving the first part are
confirmed by the Book and the Prophetic Sunnah. Thus,
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Principle of Ithar! in Qurab
(or pious acts) is Undesirable and in
others Desirable (Study)

By Dr. Salih Al Yousuf®

All praise be to Allah. We praise him and seek his
help and his forgiveness. We seek refuge with Allah
from the evil of ourselves and the vices of our deeds.
There is no one to misguide whom Allah guides and
there is no one to guide who Allah lets go astray (refuse
to follow the divine guidance). I bear witness that there
in no God but Allah alone. He (the most high) has no
partner. I bear witness that Mohammed is His servant
and His Messenger.

Firstly: Definition of the principle of Ithar literally:
Literal meaning of the principle;

1- Precedence or preference of others over yourself
in matters of religion is not liked by Almighty
Allah.

2- Precedence and preference of others over yourself
in matters of religion is prohibited and unlawful.

* selflessness or to prefer your brother and his well being over
yourself
associate professor at Al Qaseem University
25



* Contemporary Jurisprudence Research Journal - Issue No. 70- eighteenth Year*

———— e e ——

Ad-Dharourah is one of the strongest reasons of
making Rukhsa. It is valid to be a basis to Istihsaan, and
might be one of the sections of Al Masalih Al Mursala.
Moreover, lkrah (or compulsion by necessity) is
considered one of the reasons of acting under
Dharourah.

Falls under Dharourah are two main Fighi
principles: the first one states:

“Hardship brings about facilitation”. This means
that Ad-Dharourah is among the hardships which
require facilitation and alleviation. The second says
“harm has to be eliminated”. Acting under Dharourah
may either be a means to ward off harm before it occurs

or removing it after it occurs.
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permissibility and obligation. In this case acting
according to Ad-Dharourah Al Shar‘iyah will not
be unlawful, because it is always contingent on the
fact that it should not be contradicted by an evil
equal to or outweighing it.

Seventhly: the principle known as (Ad-
Dharourat tubeeh Al Mahthorat) or necessities
give an excuse to commit prohibited acts need to
be restricted from two sides:

e  Permissibility here means lifting
sin and hardship; it does not denote
granting choice to do or leave an act.

e  Necessities do not give an
excuse to commit all the prohibited acts as
some prohibited acts are never permitted.

Eighthly: the issue of Ad-Dharourah is related to
some fundamentalist and Fighi principles:

Among the fundamentalist issues related to Ad-
Dharourah are: Rukhsa

(Dispensation given by Shari ‘ah), Istihsaan
(juristic preference or a method of exercising personal
opinion), Al Masalih Al Mursala (implies to make laws,
in matters for which the Shari’ah has not made any
express prescriptions) and authorizing of Al Mukrah
(the person compelled by necessity).

23



* Contemporary Jurisprudence Research Journal - Issue No. 70- eighteenth Year*

2.

Absence of legitimate means to remove this harm,
which then committing of a prohibited act is a must
in order to remove that harm.

This Dharourah which is to commit a prohibited act
has to be estimated in terms of quantity and time.
That is to say, this prohibited matter should be
committed at the least possible limit and the excuse
to commit such a prohibited act should be restricted
to the time during which the excuse remains.
Considering consequences so that the act
committed by Dharourah does not result in a harm
equal or more that the occurring harm.

Fifthly: acting by Dharourah is a temporary
situation and an exceptional issue. Therefore, it is
necessary to work hard in order to remove this
case of Dharourah and not lean totally on excuses.

Exerting effort to remove Dharourah case is
an obligatory matter. It is Fardh Kifaya(or the
duty if performed by some, the obligation falls
from the rest ) on this Ummah and Fardh Ayn
(compulsory duty on every single Muslim to
perform ) on those who are able among this
Ummah .

Sixthly: Ruling to act under Ad-Dharourah
Al Shar‘iyah is permissibility. Considering the
indications and circumstances related to such
Dharourah, its ruling will then range between
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The Messenger of Allah (peace and blessing of
Allah be upon him) also quoted as saying “there should
be neither harming nor reciprocating of harm”.

The general principles of Shari ‘ah (or Qawaid Al
Shari ‘ah Al aama ) also give consideration to Ad-Daroura
because our Shari‘ah is based on protecting the five
necessities ( or Dharouriyat ) which are : religion (Deen) ,
life ( Nafs ), reason ( Aql ), offspring ( Nasl ), property (
Mal ). And due to the fact that it is also based on bringing
interests for the people and warding evils off them; and
taking into the account that Shari‘ah is based on
facilitating and lifting hardship from accountable persons
(or Mukallafeen). Moreover, because Shari‘ah judgments
depend on capability and affording.

Thirdly: among the reasons of acting under cases
of Ad-Dharourah are case situations such as compulsion
by unjust person, hunger, medication, and fending off
an assailant. All these reasons share one thing which is
the protection of the five Dharouriyat: Deen, Nafs, Aql,
Nasl and Mal.

Fourthly: four conditions should be fulfilled as to
consider Ad-Dharourah as Shari ‘ah matter; these are:

1. Occurring of severe harm whether it is certain or
possible.
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For all that 1 would like to study this important
topic which is “the reality of Ad-Daroura Al Shar‘iyah”

Firstly: Al Fugaha define Ad-Daroura as the
severe need leading to the opposition of the Shari *ah
judgment. No matter whether this need is general or
special, it could be classed as Daroura as regards
deeming it as permissible. However, this is not a general
rule; it is preconditioned that due to this need affliction
spreads and increases , or that it turns to be a common
practice, or a text is mentioned for that, or if there is a
similar case in Shari*ah to which it could be attached.

Secondly: the Book, Sunnah and the general
principles of Shari ‘ah have all given consideration to
the issue of Ad-Daroura. Allah Almighty says:

He hath only forbidden you

Dead meat, and blood,

And the flesh of swine,

And that on which

Any other name hath been invoked

Besides that of Allah

But if one is forced by necessity,

Without willful disobedience,

Nor transgressing due limits,

Then is he guiltless.

For Allah is Oft-Forgiving

Most Merciful (Surat Al Bagarah, ayah 173)
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Reality of Ad-Dharourah Al Shar ‘iyah
(or necessity)

By Dr. Mohammed Ibn Hussain Al Jizani’

Praise is due to Allah Cherisher of the worlds, and
peace and blessing be upon he who was sent as mercy to
mankind.

Allah the most high has intended to this Shari ‘ah
to be eternal and ordered people to adhere to it and act
according to its rules, no difference in that between the
able and the disable nor between the compelled by
necessity and the one acting voluntarily.

Consequently, Shari ‘ah considered the estimation
of the cases of compulsion and observing of the
situations of those compelled by necessity because it the
Shari ‘ah of the Cherisher of the worlds which is
entirely implies fairness, mercy, interests and wisdom.
Allah Almighty says:

Should He not know
He that created

And He is The Subtle
The Aware

} (Associate Professor at the College of Shari ‘ah, Islamic University
of Al Medina Al Munawarrah)
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parts of the pig are impure and thus unlawful to eat,
according to the Shari ‘ah text reported in this respect,
Since it is allowed to modify animals genetically
according to the above mentioned criteria, then it is
lawful to receive medical treatment from the parts of the
genetically modified pigs and the parts of animals
whose meat is not eaten, in case of necessity and once
conditions are fulfilled.

6- For the genetically modified animals whose
meat can be eaten, it is absolutely permissible to receive
medical treatment from their parts if that is safe and
useful for those seeking treatment.
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2- By this method it became possible to modify
some animals genetically in many countries in the world
to produce medicines and organs valid to be transferred
or planted in the human body.

3- Allah Almighty has made animals subject to
humans to utilize so that Allah’s purpose behind
constructing the earth could be achieved. Considering
that , and according to Shari‘ah it is permissible to
modify animals genetically unless that would cause
them to die, get harmed or disfigured without attaining
legitimate benefit.

4- Tt is scientifically approved that animals have
some diseases which may be transmitted to humans
when they eat their parts or making general use of them.
Symptoms of these diseases may not appear on the
animals or affect them such as in diseases like Ebola,
AIDS, Lassa fever, Hepatitis (B), etc.

It is therefore feared that such diseases will be
transmitted from the genetically modified animals to
humans when they receive medical treatment by their
parts. That is why precaution has to be taken when
using its parts as medicines to avoid transferring
infection from animals to humans. However, it is more
appropriate to raise such animals in a special clean
environment away from pollutants, whether in food or
drink or the medium in which they live.
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not do the same with these monkeys as it does with
humans. Among the diseases which transfer from
animals to humans is mad cow disease which is caused
by a type of protein called (Prion). When it affects
cows, it is known as (TSES); and when it transfers to
humans, it is called (Crautzfeldt Jakob Disease). Its
incubation stage lasts for about forty years in the body
before the symptoms appear. Other diseases which
transfer from animals to humans are such as Ebola,
Lassa fever, Marburg and Hepatitis (B).

After this background the research concludes to
the following points:

1- Gene is defined as DNA nucleotides which
contains the genetic information of the cell. Genetic
modification of animals is based on inserting essential
genes of medical value, whether in the stage of animal
zygote cell division or by using reverse viral transmitter
.The gene is transferred to its position in the animal cell
by using the genetic engineering in such a way the cells
of this animal becomes genetically modified. Then the
cells produce proteins, enzymes, hormones or
antibiotics that result form the structure of the
transferred gene and secrete them into the milk glands
in mammals. Or produce parts which can be used in
organs transplant in human body.
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riding animal is sometimes better than the one riding on it
and more remembering to Allah Almighty than him”.

Harms which might Result form Medication by
Parts of Animals:

Scientists were able to produce proteins,
hormones, enzymes, antibiotics and other genetically
modified animals to treat lots of genetic diseases. Many
researches have been and being conducted to make use
of the solid parts of these animals such as heart, liver,
lung, kidneys and other organs as human spare parts.
However, some of them have raised several precautions
as to making use of such organs in providing medical
treatment to humans; some of these precautions are as
follows:

1. Transmission of diseases from animals to humans:

It is confirmed that many virus, microbes,
maggots and other contagious microorganisms are
found in animals which might coexist with them with no
apparent symptoms. However, its destructive effects
appear on humans as soon as it transfers to them in a
way or another. Examples to these diseases are AIDS
which the virus causing it has been transferred from the
family of African green monkey. This virus in the
affected animal is known as SIV; but when infection is
transferred to humans, the virus changes to what is
referred to as (HIV) which causes AIDS, though it does

15
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For all these reasons, the research was made to address one
of the modern problems or (Annawazil) which turned to be
a fait accompli. Unfortunately, Islamic Shari‘ah did not
show clear position towards this problem. In this research I
will indicate the position of Shari‘ah regarding genetic
modification of animals so that humans can make use of
their parts in medical treatment.

Criteria of Genetic Modification of Animals

Genetic modification of animals requires inserting of
human gene in the genetic cells of these animals during the
stage of cell division of the mature ovum, or transferring
that gene to the suitable position in their cells. However,
this process does not involve any kind of torture or
deforming to these animals, or lead to the production of
distorted forms of them. It also does not subject these
animals to death or damage. But precautions are required
when carrying out modification; in other words it should
not entail any harm or deformity to animals. Prohibition
not to do that has been referred to in numerous Ahadeeth,
one of them states:

1- It was narrated on the authority of Anas, may
Allah be pleased with him, that the Messenger of Allah
(peace and blessing of Allah be upon him) has passed
by some people who were standing near their riding
animals (Dawab). He said to them “ ride them properly
and leave them properly and do not take them as seats for
holding your conversations in the streets and markets; a

14
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Receiving medication from the Parts of the
Genetically Modified Animals

By: Dr. Abdul Fattah Idrees’

Praise is due to Allah, Cherisher of the Worlds
and peace and blessing of Allah be upon the noblest of
all Messengers our master Mohammed, his family, his
Companions and those who followed their footsteps
with excellence until the Day of Judgment.

Modern science has discovered untraditional
means of medical treatment owing to technical
advancement in this field. As a result of researches on
gonium, it was possible to employ genes for the service
of humans especially in various fields of genetic
treatment, which has not only been confined to replace
a defective or deformed gene in humans with another
working one; or affect them by chemical, radiological or
other means. This progress has reached a point of
producing medicines from animals used for treating
humans as well as producing organs suitable to be
planted in them instead of the organs taken form living
or dead humans ,which gave rise to different Shari ‘ah
and social problems which are still need to be solved.

? Professor of Comparative Figh at the Universities of Al Azhar,
U.A.E and Open American University)
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Based of the preceding on reality of Mal, it
becomes clear to me that receiving Mal in compensation
for obligation (or Mu’awadha) is permissible according
to Shari‘ah because the three above-mentioned elements
are fulfilled therein.

Shari‘ah criteria for Mu‘awadha:

After precise follow up to the case and thorough
consideration in the Mathhabs of Fuqaha and their
views in relevant cases; and employing mental faculties
in discussing their statements and evidences in the light
of Shari‘ah inclusive principles and general objectives
to bring about interests and avert evils, and lifting
hardship off people, taking into account their needs and
their life conditions in this time, it became apparent to
me that any obligation whether to do a thing or abstain
from doing it on a contract basis or not, in a form of a
Mu‘awadha or a donation or otherwise, It becomes
permissible to receive Mal in compensation for it since
the four following conditions are fulfilled:

1- shall imply a true benefit intended for the one
committed to it.

2- This benefit shall be Shari‘ah lawful.

3- Shall have a value of Mal (having a value of Mal
as far as the common practice of people is
concerned.

4- Shall be repayable.

12
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depends on whether that obligation is regarded Mal or
not according to Figh point of view.

If it is seen as Mal, then it is permissible to
receive money in compensation for it. Since sale is
exchange of Mal for Mal, it is also valid to sell that
obligation in exchange for a definite financial substitute.
If it not deemed as Mal in itself; it is not permissible to
receive Mal in compensation for it, because this will
then be like devouring people’s property in vanity
,which is prohibited in the sight of Shari‘ah.

Reality of Mal and its Shari‘ah concept:

Majority of Fuqaha (or Jomhoor) from Shafi,
Maliki, and Hanbali- Mathhabs quoted three elements
once combined in something would be considered Mal
according to Shari‘ah, and would then be permissible to
receive Mal in compensation for it; these elements are:

First: shall involve real and intended benefit;

Second: this benefit shall be permissible
according to Shari‘ah and;

Third: This benefit shall have a value of Mal as
far as the common practice of people is concerned.

Mal is whatever people are inclined to own

covetously, and that which is valid to benefit from both
in the common practice and in Shari‘ah.

11
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M
exchange?. This process is referred to in the
contemporary banking terminology as (hedging).

Obligation concept and types:

Obligation is the state of a person being assigned
to carry out or abstain from doing an act for somebody
else’s interest. Thus, when somebody becomes
responsible to compensate for any damage he causes to
somebody else’s valuable Mal (or property), this is a
sort of obligation which lies on the one who causes
damage in favor of the money owner. While delivering
of the sold commodity and compensating for its
possible concealed defects represent two obligations on
the part of the seller in favor of the buyer. Whereas
payment of the price and receiving of the sold
commodity are two obligations on the buyer in favor of
the seller. Any of the afore-mentioned obligations is an
assignment to carry out an act; and the act is to bring
out a thing from non-existence to existence. All these
obligations are positive ones.

Adjustment of Nazilah according to Figh point of
view:
1-  Basis of Judgment to consider the case:
Giving a prior Shari‘ah judgment as regards the
permissibility or non-permissibility of the sale of

obligation for a Sarf at a later time for a definite price
10
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Mu’awadha for obligation to Exchange
Currencies at a Later Time (Hedging)

By Dr. Nazeeh Kamal Hammad '

This study aims at deducting the Shari‘ah
judgment for a contemporary problem and a serious
recent incident (or Nazilah) for which lots of Fatawa (or
legal verdicts) have been issued, owing to the pressing
need to deal therewith by Islamic financial institutions
and many traders , industry owners -and several states
and governments.

This when a financial institution offers its
obligation to sell or buy from its client a certain
currency at a later determined time for another currency
at a definite rate of exchange; all this for known
compensation for this obligation regardless of whether
the buyer of the obligation chooses to conclude the Sarf
Contract which it has committed to at the due date
agreed upon, or at the time of concluding it. Is it
permissible for the client (be it a trader, an industrial
company, an Islamic bank, the sate or otherwise) to buy
such an obligation to satisfy its need to buy or sell that
currency in the quantity required at that time, and take
precaution against any possible or likely loss due to the
many international fluctuations in the currencies rates of

: (Former professor of Figh, Umm Al Qura University, Makkah Al
Mukkurramah)
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the other hand attacking their nation’s heritage and
thought describing it as retarded. Not even that but they
would urge its followers to abide by it before they plant
the foreign thought in the hearts of the yoimg so that they

grow believing in it.

Don’t you see how the Muslim state was the force of
its time till it was able to rule most of the surrounding re-
gions. But it was a short time before it perished after its
enemy could disperse the culture of defeatism into it.
Accordingly, one of its citizens has turned to be a sub-
ordinate to it, who — that citizen - did not take long time
to change its civilization .This situation led its pro-
gressive generations, by passage of time, to become only
aware of what he has laid to. it.

Time never change, and conflict remains eternal be-
tween nations desire to survive and other nations which
die not realizing that some of their citizens were behind
such an end.

The Muslim Nation has nothing but to wake up and
fiercely fight the culture of defeatism before getting
drowned by floods that surrounding it.

And Allah is the Helper
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And His saying:

How many of the Prophets fought

(in Allah’s way) and with them fought
Large band of godly men ? but they

Never lost heart if they met with

Disaster in Allah’s way, nor did they weaken
(in will) nor give in. And Allah loves

Those who are firm and steadfast

(Surat Imran, ayah 146)

Culture of defeatism in modern times is being dis-
persed heavily among the Ummabh. It is either that ideo-
logical or religious institutions are in charge of this with
foreign monitoring agencies finance them under unreal
names which tempt simple people until they dominate
them; Or that some individuals working for these in-
stitutions take that role. Those individuals are either
“hired” who sold their values, heritage, creed, history and
people for the sake of achieving worldly interests; or that
they are simple minded who only understand the super-
ficial part of the texts, and who realize nothing except the
statements these institutions used to repeat as means to
wash their brains and affect their minds to the extent that
they would think that what they are doing is for the sake
of their nation while this is not the case.

Don’t you see what those people do by their sticking

to the foreign thought describing it as a pioneer; and on
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would ask the Messenger of Allah (peace and blessing of (¥
Allah be upon him) to remove the Mountains of Makkah ()
from them. Others would ask him to cause a fountain wa-  ([j]
ter to springs and rivers saying to their followers he is no 0)
longer a prophet if he could not do that. Some people in  §
Medina would disperse rumors, deny the Message and ¢
become pleased when the Believers are exposed to harm (Q]
especially after the Battle of Uhud when Ibn Qumaiya ad-  ({§
dressed the Unbelievers and said: I have killed Mo- [
hammed. He would know that he was telling lies but [E]
what he and the Unbelievers with him wanted was to ¢
weaken the power of the Believers remained after the [g]
Battle. He was able to achieve his goal when some Be-  |(l)
lievers believed his-allegations, a matter which affected ([
their morale and determination to continue fighting, as )
well as decreasing their confidence in the Message. Allah ~ §2

denied what they did in His saying : Eg!
Mohammed is no more than a Messenger EE!
Many were the Messengers @
That passed away before him Eéi
If he died or slain, will ye then turn Eﬁi
Back on your heels? If any did turn o
Back on his heels, not the least harm Eg!
Will he do to Allah, but Allah ()
(on the other hand)will swiftly @
reward those who( serve Him) Eéi
with gratitude ( surat Al Imran, ayah 144) E;i
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A letter from a Reader

Culture of defeatism is the most serious thing facing
any nation in its progress; a culture aims at causing the
nation to collapse and deteriorate before being dominat-
ed. Humans intended by such a culture start coexisting
gradually with it till it becomes part of them. Then they
turn to defend and fight for it.

This culture is the strongest weapon a nation can have
to defeat another nation. Importance of this weapon lies
on the fact that it only requires arranging and looking for
weaknesses of the victim and then penetrate it till it vol-
untarily surrender.

Culture of defeatism is an old and new weapon. We
learned about this concept during the stages when the
Messenger of Allah (peace and blessing of Allah be upon
him) was establishing the entity of this Ummah (Muslim
Nation). By the Message of Islam our Messenger could
bring the Ummah out of the pools of polytheism and ig-
norance into the light of Faith and knowledge, and from
the humility of slavery and dependency to the glory of
honor and sovereignty, and from the atmosphere of kill-
ing and acts of loot into a state of safety and security.

In that atmosphere those opposing to this Message
among the Arabs themselves and the other people con-

cealing among them would spread the culture of de-

featism among the Believers. Some people in Makkah
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In the Name of Allah , Most Gracious , Most Merciful
PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary Jurisprudence Research Journal staff would like to
notify researchers that principles of publication in the journal necessitate
the following :

1- Research submitted for publication, should be based on Islamic
(Figh) jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solu-
tions for them according to Islamic (Figh) jurisprudence , and its
concepts which are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive. It should follow a
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree
of authenticity .

4- Any research submitted for publication , should not have been
published in either a book, a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research .

6- Scientific references and their authors’ names should be alpha-
betically indicated at the end of any research . Place and date of
printing along with the publishing house should also be mentioned.

7- A statement indicating that the research has not been published
before, should be attached to the research .

8- Research should be concluded by a brief summary manifesting results
and opinions included therein .

9- A satisfied abstract should be attached to the research to be translated
into English .

10- Pages of research should not be less than twenty pages of the journal.

11- Researcher’s name should be fully written along with his scientific
post, if any .

12- Researches are arbitrated by (Fuqaha) jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
should -not know the authors’ names and vice versa whether the
arbitrators agree that their researches to be published or they show
some observations or even recommend not to be published .
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