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If such action promotes evil behavior, whether
through singing, music, prose, poetry, sketching, or in
any other form is doubtlessly unlawful. Allah says: “Do
not collaborate in evil and aggression causes.”

Such activity is a form of perversion; a fact which is
based on the saying of the Prophet, may Allah exalt his
mention: “He who promotes a means of perversion, he
shall assume a sin equal to the sins of those who follow
him without causing their sins to diminished.” In
another version he said: “And he who introduces an evil
practice, which is practiced after him, he would assume
a sin equal to the sin of those who apply without causing
their sins to diminish.”

If such activity helps publicize disobeying Allah,
then it is also unlawful; about which the Messenger of
Allah, may Allah exalt his mention said: “All of my
followers are forgivable except for those who publicize
their own sins which they commit privately.”

If the purpose of an act which is conducive to public
strife is procure monetary profit; then such act is unlawful.
Allah says: “Do not devour each other’s wealth illicitly by
submitting false claims to judges in order to plunder part
of people’s wealth knowingly." And Allah, the Exalted,
describes the deviant rabbis says: “They are habitual
devourers of unlawful wealth.”

As for the proof from the Sunnah, the Messenger of
Allah, may Allah exalt his mention, said: “No flesh
which grew out of unlawful means shall enter Jannah
(the Heavenly Garden) Fire deserves it most.”

Allah knows best.
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292- A ruling on watching TV programs, or
shows that cause public damage.

A question from sister Karimah from Algiers in
which she says that one of the TV channels showed a
program in which men and women who are not related
to each other sleeping in one home, eating together. The
sister is enquiring whether it is lawful to do so.

The answer: If this act, regardless of its name and
nature, encourages abominable conduct, then there is no
doubt that it is unlawful to watch or listen to. That is
because this activity is obscene, and obscenity is
unlawful to do or promote in the community. Allah
says: “Obey not Shaitan; he surely, your obvious
enemy.” And He says: “Shaitan does command you to
commit evil and behave obscenely.”

Allah, the Exalted also says: “Those who love to
promote obscenity among the faithful shall have painful
torment in this as well as in the next world; for Allah
knows everything, while you know nothing other than
what He teaches you.”

If the act, regardless of its name or nature,
encourages mixing stranger men and women, then it is
unlawful to watch or listen to. That is because mixing
stranger man and women is conducive to potential
commission of abominable behavior; and the illicit
means is held as an illicit objective. The Messenger of
Allah, may Allah exalt his mention, said: “No man meets
privately with a stranger woman, but Shaitan is their
third party.”
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has to fulfill a duty which he bequeaths to be discharged
on his behalf.

There is an important point to be observed in the
will; it is not favor heirs over the others. This, in general
is based of the Prophet’s instruction: “no will is required
for an heir.”

As for the question which raised by the enquirer,
we do not exactly know for certain the details of his
father’s will. However, what appears from the question
that what the father had done is held as endowment;
because his words, ‘to be held as an endowment’
signifies that this instruction is not held as a
begeathment; hence, the rulings on wills do not apply to
it, rather the rulings on endowment do, nor does this
endowment fall under will’s regulations; for no will is
required for an heir.

As for the question as to how to handle this
endowment, we do not know the details of the relevant
will, for the instructions that are included in the will
constitute a condition for executing it.

The enquirer should submit his father’'s will to
courts in his country, to a trustworthy scholar so that he
would be able to execute the will properly.
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291- Consecrating Endowment for offspring

A question from H. M. al-Mujaini concerning a house,
which his father has instructed to be held as an
endowment after his death for his male and female
children and grandchildren. He made a condition that
the value of the house should constitute one quarter of
the estate after paying off his depts. When the heirs
consulted a scholar, he rules that since such
endowment is a will, then it is null and void; for the
Prophet, may Allah exalt his mention, stated that no
will is required for an heir. The scholar ruled too that
the house should be included in the estate and be
divided as part of it. The brother also asks about the
validity of this endowment; and if its valid, how
should be run?

The answer: Endowment means withholding the
endowed property to spend its proceeds on public
causes. It is of two kinds: Public endowment whose
proceeds pay for the upkeep of mosques, cemeteries,
and drinking water outlets.

The second kind, the proceeds of which are
restricted to the donor’s family members, the subject
matter of this enquiry; which is not only permissible, but
praiseworthy too. To express donating it verbally is to
say, ‘I have endowed,” ‘I have restricted,” or ‘I have made
public.’

As for the will, it is donating money after death. It is
only due on him who is in debt, or has trust fund, or he
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have provided means of transportation for them to
transport them to and from their colleges.

Muslim countries that have copied Western
countries that have coeducation systems, will find
themselves over burdened by problems and hazards;
and yet there is no true solution for such problems other
than separating between girls and boys in schools and
elsewhere. The Kingdom of Saudi Arabia is a perfect
model in this aspect; for having succeeded in establish a
separated school system.

The girl who is forced by the conditions in her
country should endure it patiently, and should not quit
schooling; for doing so means quitting knowledge and
accepting ignorance instead..

There is no doubt that acquiring knowledge is a
duty. Therefore, a woman who exists in such
environment should guard herself in places such as
those which she describes. She should obey Allah, lower
her gaze, and not to communicate with the other sex in a
soft or suggestive tone. She should also observe the
Islamic dress code, and avoid make-up.; perchance,
Allah would relieve her from her problem; and
perchance, Allah would guide the Ummah aright in
order to lay the Shari’ah as the foundation of its life,
conduct and all of its affairs.
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290- Studying in coeducation schools

A question from brother M. Shadil, and M. Saifi,
and sister Kh. Bou Arabi from Algiers concerning
studying in coeducation schools, whether to join such
schools; bearing in mind that the sister observes the
proper Islamic Hijab.'0

The answer: Allah has made clear the castigations
and injunctions pertaining segregation between the two
sexes, and the mannerism stranger men and women
should observe. Among such injunctions: to lower their
gaze, avoid speaking to each other in soft or suggestive
voice, the prohibition of wearing make-up. And
importantly to avoid mixed gatherings of functions in
which both sexes do not lower their gaze, and there is
the possibility of communicating with each other in soft
or suggestive tone, wearing make-up; for which such
gatherings are more seductive, and more worthy of
being forbidden.

As for the question concerning coeducation schools,
it is imperative that coeducation should not exist in
Muslims’ schools, because it is conducive to seduction
and a vehicle for sins; particularly in intermediary and
high schools that are usually attended by teenagers.

There is no doubt that countries that provide such
education are suffering its evil consequences to the
[point that they have established colleges for girls, and

e Hijab is the outfit on which the Islamic Dress Code is applied.
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pronouncement intended it as an oath, then it is
considered as an oath; but if he intended to divorce his
wife, not just an oath; then it is an effective divorcement.

It is important to say to those who pronounce
divorce to fear Allah regarding their wives, and avoid
divorcement oaths; for such oath is unlawful. Oath
should be sworn by Allah alone; and every oath by other
than what Allah has legalized is unlawful, and the
swearer commits a sin when he does so if does not
repent to Allah and ask for His forgiveness.
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289- Divorcement oath

A question from brother Eesa from Algiers in
which he says some commoners swear a divorcement
oath. What is the ruling on that?

The answer: The issue in brief is that swearing an
oath is of two types: The first: is to swear by Allah, the
Exalted, which becomes binding in terms of its
consequences; and if the swearer fails to fulfill the
subject matter of the oath, then he has to expiate it.

The second: To swear by other than Allah; which is
not permissible; rather, it is paramount to polytheism,
which Allah has forbidden.

Unfortunately, some Muslims do not realize the
dangerous consequences of swearing by other " than
Allah, which nullifies their good deeds. While others,
take an oath of divorcement without consideration, for
legitimate or illegitimate reason.

Jurists have discussed the issue of divorcement oath
in depth. Many of them believe it is an effective
divorcement. Others say that if the oath is pronounced
in a decisive manner; such as when the man says to his
wife ‘you are divorced’, then divorce takes place. If it is
pronounce in an oath form; such as saying, ‘it is a must
that I divorce you’, and then he changes his mind; such
pronouncement is as an oath which entails expiation.
While, if the pronouncement is suspended by a certain
provision or term; such as saying, ‘If you do a certain
thing, you are divorced.’ If the husband who made this
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The third: women’s rows in prayer should be
behind men in prayer, according to what Abdullah b,
Mas’ood said: “Keep in the back as Allah commands
them to be.”

The fourth: Majority of scholars in the past and the
present are agreed on the impermissibility of women
leading men in prayer.

The fifth: any assertion or opinion which opposes
the Book of Allah and the Sunnah of His Messenger,
may Allah exalt his mention, is rejected out right; for the
Messenger of Allah said: “He who introduces a practice
which is not warranted by our faith it should be
rejected.”

The sixth: There is no report in the recognized works
that any Companion, a Tabi‘ee, or any of the Pious
Predecessors of the Ummah ever permitted or allowed a
woman in their respective countries to lead men in prayer,
or believed that women are entitled to do so.

The seventh: There is consensus among the former
and the later generations of the Ummah that it is
impermissible for women to lead men in prayer. It is a
known fact that consensus is one of the central bases of
the Shari‘ah. He who denies it, denies one of the
Shari‘ah’s sources.

Based on the above, it is unlawful for a woman to
lead man in prayer; and he who performs Salat behind
such a woman his Salt is invalid; whether it is obligatory
or supererogatory, at home or in a journey. Allah, the
Exalted knows best.
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW

Dr. Abdur Rahman Hassan Al Nafisah

288- A ruling concerning a woman leading prayer.

A question from brother M. Shutaibi from Algiers
asking; Is it permissible for a woman to lead men and
women jointly in prayer; like that women who lead
prayer for men and women together as reported by the
media? Then he asks: What is the Islamic ruling in
details concerning this issue?

Basically, it is unlawful for a woman to lead men in
prayer whether such prayer is obligatory or optional; or
whether at home or in a journey; whether at a time of
fear or otherwise. This is what the former and the latter
generation are agreed upon as indicated by the
following proofs:

The first proof: The command of Allah to women:
“And stay home.”®

The second: The Prophet’s command: “Let no
woman lead a man in prayer.”® This constitutes an
absolute ban on women leading men in prayer. An
absolute command or as text retains its absolution unless
it is restricted by another text or command; and there
exists no such restriction.

% Surat al-Ahzab:33
? Sunan Ibn Majah
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Spontaneous abortion:

It is the termination of pregnancy without outside
interference. It takes place spontaneously for which
there is neither harm nor sin on the part of the mother;
for she has intention of violating the will of Allah to
complete the gestation period or terminating it.

Therapeutic abortion

It is the legal interruption of pregnancy. The
preponderant opinion is to save the mother’s life by
disposing the fetus’ life.

Criminal abortion:

It is motivated by fear of poverty, or status; not
because of an error or emergency. Further incidental
causes for getting rid of fornication or rape’s
consequences.

While disposing of a female fetus is a violation of
the divine purpose of marriage. That is because such
person’s purpose is illegitimate. Furthermore, this
practice is a means of eliminating posterity, which is one
of the recognized objectives of the Islamic Shari’ah.

Abortion is an illegitimate means, except in
emergent cases that are stated by jurists. It could not be
used as a means to preserve a legitimate intention for
preserving posterity in general - rather, it is a pretext for
attaining an illegal objective, which is terminating a
human life, and violating the gift of life, which Allah
grants the fetus.
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abortion in the stage, during which life is not infused in
the fetus. Such cases provide legitimate excuse for
abortion provided rape case is reported to police or a
similar authority so that a fornicatrix would not employ
such permission claiming that she is raped.

There is no doubt that if a young innocent virgin
Muslim girl is raped by an impious infidel, she as well as
her family would have stronger valid excuse for
abortion.

However, necessity should be evaluated according
to relevant circumstances. Thus, permission would be
restricted to the appropriate excuse as estimated by
those who are entitled to issue such permission scholars,
physicians, and wise people. Otherwise, prohibition
remains effective.

On the other hand, it the right of such victimized
woman to keep her infant, and should not be forced to
abort it.

Justifications of abortion after life is infuses in the
infant:

Majority of researchers think that it is necessity to
treat the mother whose pregnancy could threaten her
health, or preserve her life in case gestation exposes her
to danger. Some of them added that abortion is
permissible in case the fetus suffers critical deformity
that if it survives it would not lead a normal life; rather a
miserable life.
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infant is prohibited unless it is called for by medical
emergency; that is, if pregnancy continues, it would be
hazardous to the mother’s health or life, as jurists in the
past and the present have asserted.

The ruling on abortion after life is infused in the fetus:

It is mentioned in the following fatwa, which was
issued by the Supreme Council of Scholars in the Kingdom
of Saudi Arabia, #140, dated: 20/06/ 1407 AH. That:

If conception is in its first stage; that is, during the first
40 days, and if a legal wisdom, calls for it, or of medical
hazard is anticipated there is then it is permissible to have
abortion. But having abortion at this stage for fear of
poverty, or inability to maintain, or educate children, or
for both spouses being satisfied with the already existing
family number is impermissible.

The ruling on aborting a deformed fetus:

The Juridical Assembly of the Muslim World
League has issued a fatwa during its 12t Session in 1410
AH. In which they have permitted aborting a fetus
which is severely deformed, provided it is approved by
a committee of specialized physicians, and before the
infant is 120 days old.

The ruling on abortion for a woman who has become
pregnant as result of an incest affair, or raping.

The Islamic Council in Algiers has issued a fatwa in
which they assert: It is preponderantly agreed that it is
permissible for a raped woman, or a woman
impregnated through fornication or adultery to have
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The Abortion Question
An objective Jurisdictional Study
Dr. Faridah Sadiq Zuzu+

The definition of abortion:  Termination of
pregnancy before conception is completed; either by the
mother herself, or by someone else, such as the
physician.

Jurists are unanimously agreed that life is animated
after 120 days from pregnancy, according to the
prophetic Hadeeth: Each one of you remains in his
mother’s womb as reproductive cell for forty days, and
then he turns into an attachable substance for the same
period, and then he turns into chunk of flesh for an
equal period. Thereupon, Allah sends an angel into the
womb to record the fetus’ four foreordained decrees:
His provisions, his term of life, wretched, or prosperous.
Soul would then be breathed into it.””

Once the fetus is given life, then it is considered as a
human upon the completion of its 4 month, it becomes
entitled to all the rights of the born baby.

On the other hand, if an attempt of destroying a fetus
entails compensation to be paid by the offender, then by
right, compensation should be imposed the mother who
intends to abort her own baby for the purpose of
destroying it. For abortion after life is conducted into the

* A lecturer in The College of Shari’ah and Justice, The University of
Islamic Sciences, Malaysia.
7 Muslim
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11.

12.

studying the relevant proofs and discussions, it is
proven that such milk does constitute prohibition
for the relevant general proofs.

Jurists are at variance regarding the age during
which the milk of a virgin constitutes prohibition.
After studying the relevant proofs and discussions,
it is confirmed that that the milk of a virgin who is
nine years or older does constitutes prohibition; If
she is younger than that, then her milk does not
constitutes prohibition.

The last of our supplication is to say, ‘All praise is
due to Allah, the Rubb of the worlds, and may He
exalt the mention of our Prophet, Muhammad, his

Household, and Companions.



10.

marrying the children of his nursing mother. There
are three opinions; but by virtue of the proofs and
discussions of the proponents and the opponents,
the preponderant opinion is that five feedings
constitute such prohibition.

Jurists are also at variance regarding the period of
prohibiting feedings, and they had three opinions.
After studying the proofs and discussions, the
preponderant opinion is that the period during
which breast-feeding constitutes prohibition is
during the infant’s first two years from birth.

Jurist are at variance as to whether a woman’s Tha'ib
milk constitutes prohibition on the part of the nursing
woman who never was pregnant. After studying the
relevant proofs and discussions, it is proven that such
milk does constitute prohibition on the part of the
nursing woman.

If the milk of wife who was never pregnant existed
prior to a sexual intercourse, then it does not
constitute prohibition on the part of the husband of
such woman, according to Jurists’ consensus

Jurists are at variance as to whether prohibition
would affect the husband through the Tha’ib milk of
his wife after an intercourse. After studying the
relevant proofs and discussions, it is proven that
such milk does not constitute prohibition on the part
of the husband, nor does it confirm his fatherhood
of the nursing child.

Jurists are at variance as to whether prohibition
would be constituted by the milk of a virgin. After
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The ruling on suckling woman’s
Tha’ib milk
Dr. Khalid al-Wudthainanix+

All praise is due to Allah through His graces good
deeds are accomplished, and may Allah exalt the
mention of the best of all Prophets and Messengers; our
Prophet Muhammad, and the mention of his household
and all of his Companions.

1. Breast-feeding is sucking at a woman’s breast,
drinking it, or the like at a certain period of time.

2. Woman’s Tha'ib milk, is the milk which is not
preceded by pregnancy.

3. In order to be prohibitive, that milk which is suckled
must be from a woman. Man'’s or animal’s milk does
not constitute prohibition.$

4. In order to constitute prohibition, it should be certain
that the milk has reached the infant’s stomach by way
of sucking the breast, or having such milk poured into
the infant’s mouth or nose, a method which scholars
refer to as “Wujoor’, and “Sa’oot’.

5. Jurists are at variance regarding the amount of milk-
intake by an infant, which prohibits that infant from

* Assistant Professor in the Shari’ah College of The Islamic University of
Imam Muhammad b. Saud, Riyadh.

¢ Prohibition in this context refers to marriage; that is, if a baby suckled
milk from a woman during his infancy, then the children of that
woman become his or her foster brothers and sisters, a fact which it
becomes unlawful for him or her to marry the children of that woman.
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I recommend the following;:

1

Activating religious and educational consciousness
among the members of the community in general,
and among the public servants in particular.

Firing corrupt employees whose reform is
hopeless, and who, by no means can be
rehabilitated.

Providing a back line of leading cadres of various
levels and posts.

Rotating employees in the various departments,
particularly in the administrative, financial posts,
sales departments and jobs that are related to
purchasing and contractual operations.
Appointing qualified personnel to leading
positions whose trustworthiness and honesty are
vouched for.

Developing the employees’ capabilities.

Setting up independent committees in each
department of qualified, trustworthy, and honest
people to monitor the daily performance of the
employees of different levels.
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Dawood compiled in His Sunan (the Collection of
the Prophetic Ahadeeth) that Abu Umamah, may
Allah be pleased with him, reported that the
Messenger of Allah said: “He who intercedes on
behalf of his brother for which he a gift was given
to him, which accepts, he would have committed a
grave sin in terms of usury.” Then how about the
sin of charging one’s Muslim brother for doing a
thing which he has to do for free.

Protection is better than medicine. Islam lays great
emphasis on public stability and security, and on
providing the means of protection against
criminalities, which is the result of unemployment.
Islam guarantees people’s rights regardless of their
classes. It enjoins justice, truthfulness, and helping
the disable, the needy, who can find no work.
Hence, its teachings projected the most sublime
principles of mercy to humanity in terms of social
cooperation and integration; thus to put an end to
the grudge which is generated by social injustice.
Once individual’s rights are guaranteed; if such an
individual transgresses thereafter, his case should
be studied to ensure there is no confusion about it. If
he is convicted, then this is an indicative of his
defective inherent nature, and deviation. This would
serve as a legitimate reason for inflicting on him a
proper punishment as a deterrent against these
social malaises.
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people justly, and follow not desire; for it leads
away from the path of Allah.”

Good, or praiseworthy intercession is commended,
rather, at times it is mandatory; because through
intercession you would help your Muslim brother
fulfill his need, attain his interest, secure his rights
and protect him against oppression. Allah says: “He
who intercedes for a good cause shall have a share
of its reward.” And the Prophet, may Allah exalt his
mention said, “Intercede and you will be
rewarded.”

Evil intercession, or blameworthy intercession is
unlawful, because it helps man to collaborate in
causes for perpetrating falsehood and aggression,
devouring others’ rights, disregarding justice, and
the prevalence of injustice and oppression. Allah
says: “He who intercedes for an evil cause shall
have a share of its consequences.”

Interceding for a personal interest, whether for the
intercessor, or the intercede for is a form of bribery;
because intercession for good a cause is held as a
public interest for which no remuneration is lawful
to procure in return.

Receiving a gift in return for intercession is
unlawful.

Avoiding interceding for a good cause, or receiving
compensation for it, or procuring a benefit, or
warding off harm, or procuring an interest, or accepting
a bribe for it would be conducive to deviating from the
path which Allah has designated for us. Abu
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The Prophet, may Allah exalt his mention, said, “He
who can help his brother, let him do so.”* And he said,
“He who helps his brother, Allah helps him, and he who
relieves a Muslim, Allah will relieve him from a
predicament of the Day of Resurrection.”> And: “Allah
will keep helping his slave as long as His slave keeps
helping his brother.” And: “The best of people are those
who are the best to people.”

Based on the above, the following becomes clear to us:

o It is the duty of everyone who believes in Allah as
his Rubb and in Islam as his faith, and in
Muhammad as his Prophet and Messenger to give
everyone his due right.

o It is the duty of all responsible people of all levels
and occupations to fear Allah in terms of those who
are under them, and treat people fairly, deliver
rights and trusts with which their superiors have
entrusted them. Because such people are the corner-
stone in this issue, if they are honest, honesty will
prevail in the community with the leave of Allah,
and if they are corrupt, corruption will prevail in the
community, save those to whom Allah shows
mercy. Honesty of people in authority leaves no
room for bribery, dishonesty, or intercession for
ulterior motives. Allah addressed His Prophet
Dawood saying: “O Dawood, We have appointed
you as a ruler on earth; therefore, judge between

4 Saheeh Muslim
5 Ibid.
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for those who would intercede on their behalf to secure
their rights for them.

Interceding for such cause is the duty of every
believer who has access to those who have the power to
do so, and to help his Muslim brother within his
capacity without bragging about it, and without fees. If
we do not do so, all of us would assume the sin of
neglecting discharging this duty.

If we fail to do so, we would be collaborating in evil
causes; for if one could find some one to intercede on his
behalf to procure his rights, or ward off harm from him,
he would resort to bribery for which Allah has cursed
the bribing, the bribed, and the middleman in between.

Intercession which is based on interest of the
intercessor, or the interceded for is a kind of bribery;
because interceding for a good cause falls under public
interests, for which it is unlawful to receive
compensation in return. Therefore, if interceding for a
good cause is neglected, or if it is done for a
compensation, or a benefit, or for warding off harm, to
procure an interest, or if a bribe is received for it; then
we would have deviated from the path which Allah has
designated for us; as a part of our faith, which enjoins
the good conduct and forbids the abominable,
encourages giving a hand to the needy, relieving the
desperate, and working for benefiting the others without
bragging or expecting a worldly gain. By right an
intercessor who demands a compensation for
interceding on behalf of others is worse.
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Intercession for procuring interests

Dr. Saud A. Ar-Roqi*

The basic purpose of seeking intercession is to
procure reward from Allah as a result of such
intercession in accordance with the words of Allah: “He
who intercede in a good cause shall have a share of its
reward.”?

This ayah incites interceding for a good cause with
which Allah benefits the land and people to procure the
good reward. The Prophet, may Allah exalt his mention,
said: “Intercede and you will be rewarded.”

However, intercession at this age and time has
turned into a means of procuring worldly gain, and thus,
has been diverted from its genuine purpose, and turned
into a vehicle for accomplishing personal gains to the
point that one could hardly find some one to intercede
on his behalf if the person whose intercession is sought
would not secure a benefit from his intercession.

As a result, corruption has prevailed in the land,
save those whom Allah exempts through His mercy.
Many people have become dishonest, and hatred
prevailed too by feeling that they are oppressed, and no
one has confidence in another. People’s rights are lost as
a result, and man would not be able to attain their rights
through legitimate ways; a fact which makes people look

* Assistant Professor in the College of Education, Department of Islamic
Studies, the University of Ta’if, K. S. A.
? Q.4:85
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therefore, it is appropriate to serve him a suitable
deterrent punishment. Hence, scholars that a felony
should not be held as a reason for rejecting the of
the felon’s testimony unless he repeats it.

Minor offense: If an offense is minor, its
punishment would not be of the same magnitude of
a major offense.

Gruesomeness of the offense: The more the offense
is gruesome, the greater his punishment becomes.
Regulations that are relevant to the victim: There

are many considerations that are relevant to the victim,
which decide the gravity of the punishment; such as the
social status of the victim as opposed to that of the
offender, the relevant rights and duties, and his permit
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Regulations that are relevant to the offender:

There are many factors that are relevant to the offender,
and that have their effects on the gravity of the
punishment; some of which are:

1-

D=

The intention of the offender. A premeditated
offense is not similar to an unintentional one.

The mental fitness of the offender: if the offender is
an insane, or a juvenile, the punishment which
applies to adults does not apply to him.

Ignorance on the part of the offender: When he
commits a offense while he does not know its
illegal.

The offender’s will to do: In certain cases there is a
difference between a offense which the offender
commits on his own accord, and that which he
commits under coercion.

The motives of the offender: Since the motives of
the father who kills his own son are less aggressive
than those of someone else’s, hence, equal
retaliatory punishment does not apply to him.

Regulations that are relevant to the offense:

There are factors that decide the nature of the
punishment; such as:

1-

Offensive weapon: a punishment for a offense in
which a lethal weapon is used would be different
from the punishment for a offense committed by the
use of an object which does not usually cause death.
Offense recurrence: A repeated offense by the same
offender signifies his indifference, or concern;
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3

- What is rarely conducive to corruption.

Prohibition does not apply to this case; such as
selling grapes in marketplaces.

The influence of norms and customs on offense cases:

Condemning an action as a offense subject to a

punitive measure by deduction of social norms may be
accomplished through methods, the most significant of
which are:

1-

Avoiding contemptible conduct: rejecting a
testimony of an untrustworthy person, who does
not keep away from disgraceful habits like lying.

Altering utterances according to social norms; such
as the word which signifies a good thing in a society
in North of the Arab world, and it means something
bad in the Eastern part of it.

Social norms satisfy for candidness. Example: It is
normal that red traffic light is an indication of
mandatory stop to the point that if a person does
not stop at red light violates traffic laws.

The application of absolute verdicts. Example: The
Islamic Shari’ah has approved cutting off the thief’s
hand if he steals a thing which is kept in a secure
place. If the theft was not in a secure place, then his
hand should not be cut off; rather another deterring
punitive chastisement should be applied.

Secure place is a sort of locker, or a safety box, or

the like where valuables are kept. However, this term
may differ according to various social norms.
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The application of rulings on an offense_which is
recorded in a scriptural text. An example: the words of
Allah: “Verily, the punishment of those who contend in
war with Allah and His Messenger is to be executed, or
crucified, or their arms and legs be amputated
alternatively, be exiled.”

This ayah refers to the offense of highway rubbery,
and promoting corruption in the land. A Mujtahid
applies the same ruling on high jacking an airplane.
Since this is the punishment of a person who promotes
corruption on land, the same punishment applies to a
person who promotes corruption in the sky for both
cases have the same cause.

Considering the bad effects of the action (the
consequences of actions)

1- Pretexts that are conducive to definite corruption.
Such actions fall under the ruling that apply to
their consequences. As an example, preserving
public security, and applying castigations are a
legal duty. This could not be possible without
seeking certain means; such as employing police
forces, and providing them with arms. Then doing
so is mandatory. Whatever is indispensable for
discharging a duty becomes a duty itself. And
whatever should be avoided in order to avoid a
prohibited thing becomes prohibited itself.

2- Pretexts that are predominantly conducive to
corruption. An example: Prohibition of selling
arms at time of rebellion, or to high way rubbers,
or to the enemies of a Muslim sate.
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The purpose is to know how such proofs could
prove that the perpetrated action is an offense. As legal
texts are provided at times, to prove a single case, and,
at times, to prove numerous cases. Hence, a new case
could be listed under that particular proof.

There are several methods a Mujtahid may pursue
to recognize the ruling on the new case, of which are the
following:

1-  The general concept of the text. Example: The
following Hadeeth: “every intoxicant beverage is
illegal.”  Therefore, this illegality includes all
kinds of intoxicants and drugs.

2-  The generality of the text. The example: the words
of Allah: “And cut off the hands of the male and
female thieves.” Therefore, if a thief steals
anything, then this legal castigation should be
applied on him.

3-  Deducing a ruling through the concept of the text.
An example: the Hadeeth: “He who kills himself
with a metal object; he shall have such object in his
hand in Hell-Fire to keep stabbing his belly for
ever and ever. And he who kills himself by falling
off a mountain, he shall keep doing so in hell-Fire
for ever and ever.”

It is to be understood by way of correspondence the
prohibition of committing suicide by the use of any
contemporary methods, objects such as iron saw, lethal,

or vacuum injections, any type of arms, or any other
means.
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Methods of applying fundamental rules on
contemporary crimes

Dr. Sa’d N. Ash-Shathri*

The methods of recognizing the legal rulings:
People fall under two categories in terms of recognizing
the legal rulings:

The first: the Mujtahidoon,> who are capable of
deducing legal rulings through the application of the
fundamental rules on legal proofs.

The second: the non-Mujtahidoon, who are not
capable of deducing legal rulings from Scriptural texts
through the application of the fundamental rules on
legal proofs.

Scholars are unanimously agreed that a Mujtahid
must apply his own Ijtihad; for it is unlawful for him to
rely on someone else’s understanding.

On the other hand, if a person is incapable of
applying Ijtihad then it is unlawful for him to deduce
rulings from legal proofs independently. Rather, he
should consult people of knowledge.

The textual proof, which confirms that a certain action
constitutes an offense.

* Member of the Grand Scholars in the Kingdom of Saudi
Arabia’.

* Mujtahidoon, plural of Mujtahid. A legist formulating
independent decisions in legal or theological matters, based on
the interpretation and application of the four Usil, as opposed
to Mugallid.
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between the financial sector, which deals with monetary
and financial transactions, and real sector, which is
specialized in bearing hazards of investment and
producing commodities and services for the purpose of
profiting in economy.

It is known that this is one of the characteristics with
which the Islamic Economy System is distinguished
above the capitalist system, which creates a gap between
the two sectors, and leads to instability, depression, and
poor and unjust distribution of income and wealth.
Hence this wealth is fit to project the finesse of the
Shari’ah in financial transactions.



Banks do not sell commodities to their clients before
the commodity is transferred to their possession by
purchasing it from the market, and the confirmation of
such purchase according to normal procedure in
commodity markets, and after the formal consent and
possession of the commodity, which is characterized by
the receipt of relevant certificates.

Authorizing the bank by the client in Tawarruq
transaction:

According to banking application of Tawarrug
requires an a power of attorney issued by the client to the
bank from which he has purchased the commodity on
term credit; to sell it for him to a third part, and then the
bank would deposit the price in his client’s account.

Power of attorney is permissible. It may be particular
or general. Such power of attorney, generally speaking,
would not be different from the normal form and content
of that on which scholars are agreed.

Does Tawarruq have benefits that enhance economy?

Expanding Tawarruq transactions means that
productive companies in Muslim countries would
benefit from financing their stocks by way of sales
instead bank loans through guaranteeing commodities,
or draft drawing. Therefore, it can be said that dealing
with Tawarruq has beneficial returns on economy.

The returns of banking Tawarruq’s expansion:

It appears to us that the consequences of banks’
Tawarruq transactions entail stronger connection



purchase-order and Murabaha in transactions related to

corporations; Some follow the same system even for

financing individuals.

1. Already-purchased commodities to be sold on
Murabaha bases. In this transaction, the bank would
buy at the beginning of the week the commodity in
bulk, and after it turns to its possession, it would
sell the quantity individually, or small quantities
thereof on the bases of Murabaha for deferred
payment.

2. Bargaining-sale. It is similar to latter transaction
except that sale would be on the bases of bargaining
instead of Murabaha.

Commodities that banks use in Tawarrugq:

1. Automobiles

2. Corporation stocks

3. International commodities, or necessity materials;
such as copper, aluminum, iron, or the like.

4. Locally manufactured commodities; such as cement,
food oils, soft drinks, and raw plastic products.

The type of sale and the procedure of possession in

Tawarruq

Commodities that are sold on Murabaha bases are
usually stocked in public warehouses that do not belong
to the banks. While the sale which the bank conducts is
described as in absentia, although it is actual sale.

The majority of jurists are agreed on the
permissibility of the in absentia sale as described above.
The buyer in that case would have the choice if the
commodity he buys is not according to specification.

s



Tawarruq is a legitimate solution:

It can be said that Tawarruq is a proper solution for
him who needs ready funds; but cannot find someone
who grants or loans it without interest. Such a person
would buy a commodity on term credit and sells on cash

deal.
Individual and corporate Tawarrugq:

Tawarrug as people know it and is common among
them, which is the subject matter of the fatawa in the
past, is the individual Tawarrug.

As for banking Tawarrug, it is a corporate Tawarrug;
which has its own legal procedures, specialized
employees, and documentation. So are all of the banking
activities are corporate, not just the Tawarruq transaction.

It may be said that differentiation in terms of rulings
between the individual an corporate Tawarrug has not so
far raised any problem.

Spontaneity and its effect on the banking Tawarruq:

Spontaneity is the correspondence of two intents on

the same case.

While, connivance, which is concluding as a
condition, or presenting a sham contract, does not exist
in banking Tawarruq in its true sense.

The forms of banking Tawarrugq:

The purchase-order and Murabaha transaction':
Banks conduct their businesses on the principles of the

' A business partnership transaction whereby the parties involved share
equally the loss and gain resulting from such transaction.
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Tawarruq according to the Islamic banks
An economic judicial study

Dr. Muhammad A. al-Qarri”

The definition of Tawarrugq:

It is purchasing a commodity on term credit, and
then selling it to some one other than the vendor for the
purpose of obtaining cash funds. That is, to buy a
commodity on term credit, and then selling it to another
to obtain ready cash funds because he needs such funds.

The ruling on Tawarrugq:

The assembly of scholars is agreed on the
permissibility of purchasing a commodity on term
credit, and then selling it on cash to other than its vendor
for the purpose of obtaining cash funds.

Fatawa in this age have concurrently agreed on the
permissibility of this transaction; of which the Judicial
Decree, which is issued by The Islamic Judicial
Assembly, a branch of the World Muslim League during
its 15t Conference of Rajab, 1419H. in which it decided
the permissibility of Tawarrug. So did the Permanent
Committee of the Supreme Council of Scholars in the
Kingdom of Saudi Arabia. And so did both Shaikh
Muhammad b. Ibraheem, and Abdul-Aziz Bin Baz, may
Allah grant them mercy, along with other Islamic
committees in Islamic banks.

* Participating professor of Islamic Economy, University of King
Abdul-Aziz, Jeddah, K. S. A.
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