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250- Ruling on a husband who divorces his wife
while she requests to remain with him.

Question: from S. Masood from Algiers.

What is the ruling on a husband who divorces his
wife while she requests to remain with him? And
whether it is permissible for a husband to divorce his
wife while she is in her menses.

Answer:

There is no difference of opinion among scholars
that divorce is permissible, but with restrictions; it is
permissible when the need calls for it, particularly, if the
woman is ill-mannered. But it is blameworthy if it has no
valid reason, rather, it may be unlawful. It is
praiseworthy when the wife neglects the mandatory
rights of Allah. This requires that husbands should fear
Allah, observe His rulings and those of His Prophet, may
Allah exalt his mention, with regard to their wives. They
should not divorce them except when necessary in order
to observe the love and mutual respect between them.

On the other hand, wives should fear Allah with
regards to the rights of their husbands in terms of
preserving their properties and honor.

As far as the husband in question, he should fear
Allah regarding his wife and should not drive her out of
his home if she observes the rights of Allah and his rights.

2- It is impermissible to divorce a wife during her
menses. The husband should divorce his wife in her
purity period during which he does not have a sexual
intercourse with her. Then he should keep her until she
ends her Iddah
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249- The Ruling of Marriage in Islam

A question from C. Masood from Algiers who inquires
about marriage and its ruling in Islam.

Answer: The majority of jurists are agreed that
marriage is recommended. Imam Ibn Hazm, may Allah
have mercy on him, considers it mandatory upon every
individual. While others hold it to be mandatory on certain
people, and recommended for others. Other scholars yet,
assert that it is permissible for certain people.

The preponderant opinion, Allah knows best, is that;
marriage is mandatory on every individual who can afford it
physically and mentally for the following reasons:

1. It is one of the clear signs of Allah when He created the
male and the female.

2. Allah did not exempt anyone from His creatures of
human beings, or others from marriage.

3. It is one of the inherent natures with which Allah
created His slaves; therefore, abstaining from it means
rejecting this nature.

4. Abstaining from marriage means opposing the
command of Allah, the Exalted, and His Messenger,
may Allah exalt his mention and render him safe from
every derogatory thing, who commanded men to get
married.

5. Marriage is a sexual desire that only invalidity or
sickness can curtail. Therefore, all this entails that
marriage is incumbent of on all those who can afford it.

Allah knows best.
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248- A ruling on a person who slanders others
and how should he be dealt with.

Question from A. Kamal from Algiers inquiring about
a man who slanders people and accuses them falsely of
belonging to a sect that imputes infidelity to people, or call
them Khawarij (secessionists) while they are innocent of
what he accuses them.

Answer: Slandering and back-biting are both unlawful
according to the Book of Allah, the Sunnah, and consensus.
Slandering may be in the form of accusing a man or a
woman of fornication; in that case, the slanderer would be
subject to castigation or Islamic punishment. Other
accusation which injures the person’s honor and reputation,
the accuser in that case would be subject to disciplinary
punishment. This necessitates that he who accuses falsely
another of belonging to a black-listed, or illegal sect, party,
or group is considered a  slanderer, the defendant would be
entitled to sue him and demand punishing him. That is
because it is the ruler’s duty to chastise or discipline those
who slander others.

Allah knows best.
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247-Ruling on consuming meat of dead or stifled
animals, and on consuming dairy products
that are mixed with lard.

Question from M.D. Khidr from Algiers: What is the
ruling on consuming meats of dead or stifled animals and
on consuming imported dairy products that are mixed with
lard?

Answer: It is unlawful to consume the meat of animals
that are not killed according to Islamic Shari’ah, and so are
animals that are electrocuted or stifled by any other method.
Animals that are killed by beating, or die before
tadthkiyah® Likewise the animals which fall from a height
and animals that are gored as a result of fighting each other.

As for meats that are imported from Christian
countries, they are originally lawful unless such animals are
electrocuted. As for meats that are imported from non-
Christian countries, it is unlawful to consume unless its
tadthkiyah is verified by Muslims, Christians, or Jews who
killed such animals there. As for the dairy products that are
mixed with lard, (the second part of the question) it is
impermissible to consume partially or entirely, because
swines’ flesh, lard, bone and their by-products are unlawful
to consume. Allah knows best.

# Slaughtering animals according to the Islamic Shari’ah.
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In order to join a congregational prayer, one should
physically move to the place where it is held in response to
the words of Allah: “O you who believe when the Adthaan
is called for the Jum’ah Prayer hasten to perform it.”

The command ‘to hastening to the prayer’ is a
command to perform an obligatory duty, and congregational
prayer is obligatory on the Muslim who lives in the
neighborhood of the Masjid unless he has a valid excuse.

This means that those who perform such prayers in
hotels and similar places, or in places that are located in the
neighborhood of the Masjid is not considered as performing
it in a Masjid, because he does not walk to the place where
it is performed, according to the command of Allah. Since
he does not go to the place where it is held, i.e., the masjid,
then he is not considered as having attended it, nor having
its reward for having done so. This is because these places
are separated from the Masjid and are not considered as part
of it. This ruling applies also to a person who performs
Salah in these places individually or along with others,
because no Salah would be valid for a person who lives by a
Masjid except in the Masjid.”

* This ruling is based on a weak Hadeeth, according to the Hadeeth specialists.
Apparently Abdul-Haqq al-Ishbili was the only one who held it as authentic.
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VIEW "

246- The ruling on Performing Fardh (obligatory
prayers) in hotels , motels , and appartment
buildings around masajid .

A question from Abdul-Basit of Madinah : Some
hotels, motels, and apartment buildings around al-
Masjid al-Haram (the Inviolable Masjid) in Makkah
have in them designated rooms or a hall for prayer.
What is the ruling on performing Fardh (obligatory
prayer) in such places?

The answer: Jurists are at variance regarding this
issue; for each one of them used as a proof a text, an
incident, or ijtihad. The important point in this issue is to
know first, the Masajids are places designated for
worshipping Allah, and they are most beloved to Him.
Second, these places are originally designated to perform
Salat in them. A masjid should be fenced by a wall or a
fence for the purpose of performing the five daily prayers in
it, as was the custom in the past and is in the present, and an
unfenced outdoor area for performing Eed prayers.

Based on this, the masjid is a complete unit that should
not be divided, that is, a house, a motel, a hotel, or any
place which is adjacent to the Masjid but be separated from
it, it should not be considered as part of the Masjid, which
has its own specifications and merits.

" These are questions received from readers . Answers are given by the journals®
properietor and Editor-in-Chief Dr. Abdur-Rahman Ibn . H. Al-Nafisah .
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Based on the above, it has become clear to us that the
preponderant and considerable opinion is that precaution is
one of the Shari’ah’s dictums, and one of its fundamentals.

The other perspective deals with the use of this dictum
by the exegetes and Muhadditheen.?’ We have noticed that
exegetes are at variance regarding the use of this dictum.
Sh. Muhammad ash-Shanqeeti applied it more often to
many Figh issues. He did so not because the opponent proof
was stronger, but he took variance into consideration albeit
weak. This, probably can be justified by the assumption that
cautiousness avoiding dubiety, and avoiding scholars’
variance, and preferring decisive proofs was the Shaikh’s
predominant quality, which as a result he opted for
precaution.

While Shaikh Tahir b. Ashoor opted for a different
way; for he does not consider precaution in certain issues
for unavailability of proofs that support its use, which
indicates that if variance is weak, it should not be taken into
consideration, and disregarding it in that case does not by
necessity oppose piety

! Muhadditheen, pl. of Muhaddith, a scholar who is specialized in the field of the
Prophetic hadeeth.
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Dictum of Precaution in the Islamic Shari’ah

Dr. Abdu Rabb an-Nabi Alim "

Dictum of Precaution is tackled from two perspectives:
Theory and practice:

From the first perspective, we point out the following:
1-  Precaution dictum is not a juridical dictum, because
it is deduced from various Shari’ah texts and numerous
events; and because it is basically part of various rulings
and events contrary to juridical dictum, which is an
inclusive judicial ruling under which a collection of
similar judicial subsidiaries are based mostly on a single
text or speculative deduction. Neither is it a fundamental
rule because it is not an exegetical element of the texts or
understanding them.

1- According to ash-Shatibi, who added to it the term,
‘fundamental’, and decided that the Shari’ah is based
on it.

2- Based on what we have observed that Mujtahideen,
and responsible adults refer to it in the following
occasions:

o At the point of confusion: either when proofs carry
equal or close force, or when confusion is expected.

e When there is a doubt in a condition, or prerequisite,
or an action.

e When an action falls between two rulings such as
incumbency and recommendation, or between
illegality and blameworthiness, or between a ruling
and a prevalent corruptness situation or expected one.

* Professor in Islamic Studies Branch, School of Letters, Tat wan, Morocco.
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Figh issues whose rulings have changed according to
necessity

Necessity in this context signifies an accident that
imposes on man a harsh condition which may harm or
destroys a person, or destroy an organ of his, or his mind,
honor, property, or faith. To alter a relevant ruling there
should be an existing, not expected necessity; and real not
imaginary one.
Of these necessities:

a- Receiving a salary for teaching others who to read the
Qur’an so that teachers would be able to maintain
their families; otherwise, the Qur’an and the Deen
would not be neglected if the teachers are busy
earning living through other occupations.

b- Tawaf al-Ifadhah: Shaikhul-Islam, Ibn Taimiyah and
his student, Ibn al-Qayim permitted a transient
woman in her period to perform this Tawaf if she
cannot stay in Makkah until her period is over
without having to expiate. When she returns home,
she could expiate by giving a sacrificial animal.
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Figh issues whose rulings have changed by inexistence
of its cause

a- Performing Taraweeh Prayer in congregation in a
masjid: The Prophet, may Allah exalt his mention,
performed Taraweeh prayer in congregation for only three
nights in his Masjid for fear of being imposed as obligatory
prayer and that people would not be able to observe
regularly. This ruling, as we notice, has changed in this
issue. Later on, Umar, may Allah be pleased with him,
made people perform it in congregation led by one imam;
because the reason which barred performing it in
congregation during the time of the Prophet, may Allah
exalt his mention, no longer in existence; for no new laws
are to be legislated after the death of the Prophet, may
Allah exalt his mention. The ruling on this issue is attached
to the existence or non-existence of its cause.

b- Keeping meat of sacrificial animals for over three
days: The Messenger of Allah, may Allah exalt his
mention, forbade keeping meat of sacrificial animals for
over three days. He ordered that the remainder of such meat
be given away to poor and needy people. Then later on, he
allowed keeping it for longer than three days. The reason
for prohibition was that many Bedouins used to frequent
Madinah, and they needed to be hosted. But when they
stopped coming into Madinah a year later, he allowed
people to keep the meat of their sacrificial animals
indefinitely.
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The punishment of highway robbery

Allah, the Exalted said: “Verily, the requital of those
who oppose Allah and His Messenger by intercepting
travelers or commuters on highways, or public roads and
terrorize people, rob them or kill them, and strive to make
corruption on earth is to be killed, crucified, or their hands
and feet be cut off on alternate sides, or exiled. That shall
be disgrace for them in this world, and the next world they
shall have grave torment.”?

Highway men: a group of armed people who intercept
Muslim, or non-Muslim travelers on public roads and rob
or kill them in remote areas or in towns by daylight or at
night.

The Malikee scholars hold the opinion that it is up to
the ruler to choose one of the measures that are mentioned
in the ayah which serves the purpose best. While choices in
this ayah do not mean ease; rather, an obligation that serves
the purpose best. A ruler, or a magistrate my see the
purpose is served by cutting off a hand and a foot on
alternate sides of one highway man, and may see the
interest is served best by executing other highway man.

Rulings that are changed by virtue of causes

A cause is an agency or a factor by which a ruling is
passed on a given case.

Justification applies mostly to customs (transactions);
and that is why scholars say that a custom is basically
considered by its sense; whereas acts of worship are
basically based on submission, not sense.
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Figh issues whose rulings have changed according to
interest

Interest in this context means preserving the objectives of
the Shari’ah; that is, to preserve man’s faith, person, mind,
offspring, and property. This interest enjoys top priority.
Validity of an interest should meet the following
conditions:

o It should conform to the objectives of the
Shari’ah, and should not clash with any of its fundamentals.
° It should be sensible interest, and should not be
relevant to acts of worship, for the latter are not credi ble."”
° It should be genuine, not imaginary to serve a
necessary purpose, and remove persisting inconvenience.

Issues whose rulings have changed due to interest’s
change

- Compiling the Qur’an in a codex: The Messenger of
Allah, may Allah exalt his mention, died while the Qur’an
was retained in the memories of many Companions, and
was also written in its seven dialects in which it was
revealed. During the era of Abu Bakr as-Siddiq, a large
number of the Qur’an’s readers who committed it to
memory were killed in the Battle of Yamamabh; therefore,
Abu Bakr, may Allah be pleased with him, ordered that the
Qur’an be compiled in codices in its seven dialects. On the
other hand, Uthman, may Allah be pleased with him
followed suit, and ordered to be compiled in a single codex.
The interest here, as you may notice is to preserve the faith.

" Acts of worship do not have to be credible, because one should perform them without
searching for their meaning.
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b- Uncovering head as a form of disciplining, which
lighter than castigation. Disciplining in Islam is legislated
and left unspecified for a judge to decide taking into
consideration the conditions of the offender and the
offended, the nature of the offense, its time, and scene. A
judge may impose on the offender a certain chore, which
serves the legal purpose. If such disciplining does not serve
the legal purpose, it would not be considered as disciplining
according to the respective community. For example,
disciplining the offender by ordering him to uncover his
head in public. This is considered as disciplining in a
community whose people cover their heads in public, but it
is not so in a community whose people do not cover their
heads public.

c- The Aaqilah who should pay blood-money for an
accidental or quasi-homicide:

The Aaqilah, according to the Hanafi School are clan’s
members who normally support each other. This, however
differs according to people’s norms. Tribal support, or
man’s league was common during the time of the Prophet,
may Allah exalt his mention,. While during the time of the
Commander of the Believers, Umar, may Allah be pleased
with him, support was give by the Dewan; or a record of
the names, numbers and salaries of the troops. Thence,
man’s support league consisted of those enlisted in his
record. Support league thereafter was recognized by neither
a tribe nor a dewan; people of a certain trade support each
other, while those who have neither a trade nor a tribe to
support them, blood-money which is due on a person would
be paid either from his own funds or from public treasury.
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Allah: “Adopt a policy of pardoning and enjoin proper
norms, and turn away from the insolent.”"’

The Messenger of Allah, may Allah exalt hismention,
approved the good norms and customs of the Arabs, which
indicates the permissibility of taking norms into
consideration. Examples of which are the following:
enjoining collecting blood-money on from the murderer’s
Aagqilah." Prior to Islam it was customary among the Arabs
to raise funds from the murderer’s relatives to pay blood—
money to the victim’s family.

Ruling on Figh issues that have been altered according
to altered norms

a- The kind of food which is mandatory to give as
Zakat al-Fitr: food which should be given as Zakat al-Fitr
as mentioned in the relevant ahadeeth are as follows: Half
of a Saa’ (approx. 1kg.) of wheat, 2kg. of barley, dates, or
raisins. Scholars of the Malikee School say that Zakat al-
Fitr should be given in kind; i.e., one saa’ of the common
food of the community, which consist of the following
kinds: wheat, barley, hulled barley, maze, pearl millet, rice,
dates, raisins, or dried curd. However, if people have
different kinds of food such as soy beans, lentils, check
peas, or meat, then Zakat may be given from these kinds.
Ibn al-Qayim said, ‘It serves the purpose to give a saa’ of
the food which is common to the community, even if they
are different from those mentioned in the Hadeeth; such as
maze, rice, figs, or yogurt, meat or fish.’

177:199 A person’s relation on his father’s side.
'* Paternal male relatives.
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in the Last Day, in foreordainment, and prohibition of
polytheism, and befriending the infidels.

Among the proofs from the Gracious Qur’an are
Allah’s words: “So, believe in Allah and His
Messengers; and if you do believe and fear Allah, you
will be granted a great reward.”"*

And from the Prophetic Sunnah is what the
Messenger of Allah, may Allah exalt his mention, said
to Jibreel when the latter asked him to define ‘Eeman’,
he said: “Eeman is to believe in Allah, in His angels, in
the Scriptures, in meeting Allah, and to believe in His
Messengers, and in resurrection, and in al-Qadar
(foreordainment)”'®

2- Practical legal injunctions that include the rules and
regulations of Islam, as well as the rulings that are
known by necessity, and the rulings that encourage
upholding good manners and meritorious deeds,
along with all other practical legal injunctions that
are not based on norms or interests, or that are not
attached to an underlying cause, or that which is not
associated with necessity; all of which are
unalterable, and should not be subject to
consideration or alteration.

Rulings that are affected by norms

Norm is a designated standard utterance, action or

abandoned thing of certain people. A proper norm does not
contradict the Islamic laws as proven by the words of

¥3:179
% Muslim
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Altering rulings according to change of times
Dr. Husain Mutawi’ at-Tarturi’

Although the Islamic laws are unalterable and
perpetual, yet they are flexible enough to suit every
age’s requirements according to valid proofs; such as
proper norms, a considerable interest, the existence or
inexistence ~ of  certainpgincidents, or inadvertent
situations that should legally be taken into consideration
as warranted by necessity.

This research projects the validity and applicability of
Islam in every age and place due to its flexibility that can
encompass all unprecedented issues of the era.

Therefore, anyone who alters a ruling which is
stipulated by the Book or the Sunnah of the Messenger of
Allah, may Allah exalt his mention, or by one of them, he
does not obey Allah or His Messenger. Allah says: “O you
who believe! Obey Allah and obey the Messenger.”'* Allah
says: “Tell them, ‘Obey Allah and the Messenger.”"*

Injunctions that never change, because they are
considered as Unalterable fundamentals of Islam:
1-  Creedal injunctions; such as believing in Allah
and His Oneness, believing In the Messengers, may
Allah exalt their mention, and believing them,
believing in the Scriptures, and the angels, believing

* Professor of fundamentals of Figh, School of Shari’ah, the University of al-Khaleel,
Palestine

1 4:59

"33
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Similarly, if the point of contention was insignificant,
there would be no need for a solemnized oath.
However, if the defendant is suspected to lie, then he
would be demanded to swear a solemnized oath if the
point of contention is of considerable magnitude.

As for the means of solemnizing an oath, they are
the timing, the wording, or the site in which it is sworn.
While the judge is the only one who has the authority of
demanding a solemnized oath; while he who declines
swearing a solemnized oath would be considered as
obstructionist. And all of this is to facilitate litigation in
order to reach a just settlement, which is free from
deception and partiality.

23



may be required if it involves a huge amount of it.
Funds that are less than the Nisab of Zakat do not
require a solemnized oath, according to the
preponderant opinion.

Who has the right of demanding solemnizing oaths?
This right belongs to the judge, and it is up to him; if he
wishes he may demand a solemnized oath from a
disputant; because the judge knows best the condition
of such person, and the effect of solemnizing on him.

The ruling on a person who refuses to take a solemn
oath

If a person is asked to take a solemnized oath and
refuse to do so, and took instead a non-solemnized oath;
would such oath be considered as legitimate?

Refusing to solemnize an oath is held as declining; that
is since the judge demanded the defendant to take a
solemnized oath then such oath becomes mandatory,
which cannot be substituted by an ordinary oath. The
defendant in that case would be considered as an
obstructionist.

In conclusion, we should point out that oath has
its particular significance in the Islamic Shari’ah.
Disputes can be settled by oaths according to specified
limits by which the conditions of pious people and the
point of contention should be taken into consideration.
A pious person, for example, whose fear of Allah
prevents him from lying under oath, does not have to
swear a solemnized oath.
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b- Solemnizing an oath of a non-Muslim
1- Solemnizing an oath of Christians, Jews, &
Magians

The assembly of jurists is agreed that the people of the
Book should be demanded to solemnize their oaths by
divine attributes. They substantiate this opinion by the
Hadeeth which is reported by al-Bara’ b. Azib, in which
the Prophet, may Allah exalt his mention, said to a Jew,
‘I adjure you by Allah, Who sent down the Torah to
Musa; is this the punishment for fornication in the
Torah?’ The Jew said, ‘no’.'> This oath, by analogy,
applies to the Christians and Magians.

It is noteworthy that all Schools of Figh are agreed that
a Jew should swear by Allah, Who sent down the Torah
to Musa, and the Christian, by Allah Who sent down
the New Testament to Jesus.

2- Solemnizing an oath by a pagan

It is up to the judge as to whether he deems solemnizing
an oath by such people would deter them from lying.
Otherwise, there is no point in doing so. In that case,
swearing by Allah only would be sufficient.

It is permissible for an infidel to take an oath in such
time and place which he honors; such as a church or a
synagogue, and at the time which he solemnizes.

Cases that require a solemnized oath

If the point of contention is blood, divorce, redemption
of a slave, or the like then an oath in such cases may be
solemnized. As for monies’ cases, a solemnized oath

" Muslim
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Ibraheem in al-Masjid al-Haram (The Inviolable
Masjid in Makkah). Enforcing an oath by virtue of a
revered place, if a judge so demands, it deters the
one who takes it from lying.

d- Solemnizing an oath by virtue of the Qur’an’s
codex:

Jurists ‘are agreed that solemnizing an oath by the use of a
Qur’an’s codex is not mandatory, but they are at variance
regarding its legitimacy. The preponderant opinion is that
it is not legitimate. Besides, solemnizing an oath in this
manner is “bid’ah, or an innovated ritual which none of
the Companions made mention of it.”"'

e- Solemnizing an oath by the person’s position at the
time of taking an oath:

This means that a person who is about to take an oath to
be standing and facing the direction of Qiblah. This,
according to the preponderant opinion is legitimate, if the
judge deems it would have an effect on the swearer. This
is because the purpose of taking an oath is to deter a
swearer from infringing on the others’ rights; for whatever
helps serve such purpose without violating the law is held
as legitimate.

Who should take a solemnized oath?
a- We have already talked about solemnizing an oath by
virtue of divine attributes, timing, site, position, all of
which apply to Muslims.

" Ibn al-Arabi, Ahkam al-Qur'an, vol.2, p.725
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commonly used in normal oaths to lend the oath extra
force and deterrence; such as saying, ‘by the One other
than Whom there is no true God; the Knower of the
invisible and the visible worlds, the Source of mercy, the
Merciful, who knows what is hidden and what is
apparent.’

Solemnizing an oath by the use of certain words is
legitimate in case a judge deems it necessary. This is the
opinion of scholars who adhere to Hanafi, Shaf’ee, and
Hanbali Schools. And since people vary in terms of
boldness, some of them would refrain from taking an oath
if it is solemnized or enforced. While there are others who
would be bold enough to take an oath, which is not
solemnized. Hence, public interest requires solemnizing
oaths for which a judge deems it necessary.

b- Solemnizing an oath by virtue of timing:

It is to demand a person to take an oath in an occasion
of special reverence or significance; such as on Friday
after Asr prayer, during the month of Ramadhan, Lailat al-
Qadr (the Night of Honor), the Day of Arafah, Ashura’
(the 10" of Muharram) or the like.

It is permissible to enforce an oath by virtue of
timing, according to scholars’ preponderant opinion; that
is because the purpose of taking an oath is to make the
person under oath tell the truth. Enforcing his oath by
virtue of timing serves the purpose of oath taking.

c- Solemnizing an oath by virtue of a site:
It is to take an oath in revered places or sites; such as

on pulpits, by the Black Stone, or the Magam
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The obliging oath’s text

Since solemnizing an oath lends force to deter one
from lying therefore, we should know the text of an
obliging judicial oath. That is, to swear only by Allah.
This is the opinion of the assembly of scholars.

As-sarkhasi said: “If a person is demanded to take an
oath, a judge should ask him to swear by Allah other than
Whom there is no true God; the Knower of the invisible
and the visible worlds, the Source of mercy, the Merciful,
who knows the hidden and the apparent.” However, to
recite the first statement would be sufficient.”

The proofs

- Allah, the exalted says: “Withhold both of the
disputants after an obligatory Salat in case you doubt their
testimonies, they should swear by Allah that they have not
made their testimonies for the sake of worldly gain.”® The
proof which could be deduced from the above ayah is that
swearing by Allah without addition would be sufficient.

- The Messenger of Allah, may Allah exalt his
mention, said: “He who has to take an oath, let him swear
by Allah or keep silent.”'® This is general text that applies
to all oaths, which is indicates that swearing by Allah
alone serves the purpose.

How to solemnize an oath

a- Solemnizing an oath in terms of its wording:

To solemnize an oath one should mention along with
the name of Allah one of His attributes that are not

* Al-Mabsoot, vol.16, p.118
Q. 4:106
19 Al-Bukhari. “To keep silent” means he should swear by no one else.”
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Solemnizing oaths in Islamic jurisprudence
Dr. Abdul-Rhman Bin Sulaiman Al-Rubaish

To solemnize an oath is to enforce or emphasize it. A
solemnized or ratified oath is one which has more
wording than the official oath. While “an oath is to
swear by Allah, or by any of His names or attributes
upon a magistrate’s request.”

The legality of judging upon an oath

There are many proofs of the legality of judging upon
an oath:

Ibn Abbas, may Allah be pleased with him and his
father, reported that the Messenger of Allah, may Allah
exalt his mention said: “Where people to be given what
they demand according to their claims, some would claim
bloods and properties of others; but an oath is due on the
defendant.”

Ibn Abbas too reported that the Prophet, may Allah
exalt his mention, once passed a verdict based on an oath,
which the defendant swore.””’

Among the purposes of solemnizing an oath is to
deter the one who takes it from lying; because asking a
person to take an oath deters him from lying, and draws
fear of Allah in him whether the oath is solemnized by
virtue of timing the oath, or its wording, or the place in
which it is taken.

; King Fahd Security College - Riyadh .
Bukhari & Muslim



direct interference in the body of the tested, which the
Lawmaker allows only if it is beneficial to human body.

All results and obtained data should be strictly
confidential to be divulged to the patient if he is fit for that,
otherwise to his own family.

Finally, it is important to point out that preventive
genetic tests are permitted only as a precaution against
genetic diseases and birth defects, and their effects that
appear at advanced age of the person who carries the culprit
genes; because the Lawmaker encourages seeking
protection against sicknesses. Such tests are also
permissible to conduct on the would-be married people;
because producing strong and healthy offspring is one the
Shari’ah objectives. Such tests too, avoid offspring of tested
couples from many diseases that are passed through
hereditary genes.

Conventional examination of the fetus which is done
usually by various means whose results appear in most
cases only after life is breathed into the fetus after which
abortion, according to scholars’ consensus, is not permitted
even if the fetus is discovered to have serious incurable
defects; let alone the many violations these examinations
may involve; such as exposing the fetus to miscarriage
endangering its life as well as the life of its mother without
gaining a benefit from this examination. Moreover,
inadequate examination represents a violation against the
fetus and its mother’s rights, beside exposing the mother’s
private region to other than her husband unnecessarily.



nature of the ailment to prescribe the proper medicine for it,
which includes genetic tests like the rest of the other tests.

Conditions for conducting genetic tests

To conduct genetic tests the following must be
observed:

To restrict tests to the body cells only not the
productive cells. The productive cells are the sex cells that
are in both the female’s ovary and the male’s testicles. That
is because these cells are the genetic heredity of the future
generations. The Islamic Shari’ah prohibits tampering with
these cells by way of genetic reconstruction or alteration
because of the serious consequences of such tampering. As
for body cells, they are the cells of which body tissues and
organs (other than the productive cells) consist of. Such
cells may be worked on and influenced for remedial
purposes.

These tests should not endanger the health of the tested
person; such as bleeding, or causing defect to any part of his
body.

Islamic regulations must be observed during the course
of testing; such as exposing the private parts of the tested
person, looking at, or touching them, and that such test is
conducted by a person who is of the same sex and
denomination of the tested person.

The person who conducts the test should be specialized
and expert in genetic tests.

These tests should be beneficial to the tested person. If
the purpose of these tests is only experimenting to obtain
certain results or data that are of no benefit to the tested
person, then they are not permissible; because genetic test is
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Islamic ruling on genetic tests
The ruling on conducting genetic tests in general:
The least that can be said of the Islamic ruling on
seeking medical help is permissibility on which most jurists
have agreed. Imam an-Nuwawi reported that this ruling is
adopted by the pious predecessors. While some Hanafi,
Shafi’ee, and Hanbali scholars hold seeking medical help as
mandatory if it is expected to cure the disease.

Proofs of the legitimacy of seeking medical help

Jabir reported that the Messenger of Allah, may Allah
exalt his mention, said: “There is a cure for every disease;
when medicine combats the disease, the sick person would
be cured with the leave of Allah, the Exalted.”4

Usamah b. Shuraik said: “I was with the Prophet, may
Allah exalt his mention, when a group of Bedouins asked
him, “Is it permissible for us to seek medical help?’ He said,
‘Certainly, O slaves of Allah! Seek medical help; for Allah
the Exalted, never placed a disease but placed a cure with it
except for aging.”s

Abu Hurairah reported that the Messenger of Allah,
may Allah exalt his mention, said: “Allah never sent down a
disease but He sent a cure with it.”’6

The above-mentioned ahadeeth are indicative of the
legitimacy of seeking medical help to eliminate the
diseases, and medical help is not possible without the
testing and diagnosis of the sick person in order to know the

* Muslim
* Abu Dawood, at-Tirmidthee, and an-Nasa'ee
© Bukhari
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to know what heredity diseases and defects that substance
carries.

Such test may be conducted on a person who may or
may not carry such genes as protective measure against the
harmful effects of suspected genes. This test may also be
conducted on would-be married people to avoid their
offspring such hereditary diseases that may be passed from
one of them to their offspring.

Precautionary genetic survey is done by technologies
that are used in molecular heredity in order to identify
certain genes that carry diseases or birth defects through
exploring heredity construction. As a result, all traits and
hereditary defects can be surveyed to study the necessary
means to cure or prevent their occurrences.

Types of genetic tests
Preventive genetic survey
Genetic tests for would-be married couples
Genetic tests of genetic cells before transferring them to the
uterus.
Genetic test of the embryo in the uterus, which can be done
by a number of ways; the most significant of which are the
following:
Testing the ammoniac fluid.
Taking a sample of the placenta lining.
Testing the genetic cells of the mother’s blood.
Testing a pregnant woman’s blood.
The use of endoscope.
Studying the history of the hereditary diseases of the family
of the fetus.
Studying the medical history of the pregnant woman.



The gene and the cell

Human body consists of approximately 100 million
cells; each of which contains nuclei which contains
condensations that absorb most of the chromosomes. “There
are 46 chromosomes, half of which from the father and the
other half from the mother. In each human cell, 22 pairs of
autosomes, and two sex chromosomes, which are associated
with the determination of sex of male and female. In the
female, the sex chromosomes are called X chromosomes;
they are identical and are designated as XX. In the male the
sex chromosomes are not identical, and they designated as
X and Y that are responsible for the physical characteristics;
such as body height, color of the hair and eye, and the
like.”3

The role of gene in transmitting heredity traits as well
as diseases and birth defects from parents to offspring;
either predominantly which shows that 50% of these
diseases are passed from parents to offspring, or selectively,
which shows that 25% of such diseases are passed from
parents to offspring. A percentage of offspring may carry
the genes that are responsible for such diseases without
showing the traits of such genes. There are about 10
thousand hereditary diseases that are passed from
generation to generation by genes.

What is the genetic test ?

The genetic test is reading the heredity substance in the
gene, which should be conducted by biologists, genetic
engineering, and physicians who are specialized in this field

* Encyclopedia and Dictionary of Medicine and Nursing, (Gene entry)
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Genetic tests from an Islamic perspective

Dr. Abdul-Fattah Mahmoud Idrees*

Nations’ interest in the human genome and the attempts
for recognizing the genetic map and decoding it lead to
discovering many secrets of human body and the amazing
work of Allah, and utilizing this data for the benefit of the
human body, its preservation and safety from defects.

This research which is published in Arabic deals with
the genetic tests on human body and its parts, and the stance
of the Islamic Shari’ah with respect to these tests.

The nature of genes :

The Gene is “the unit of heredity transmitted in the
chromosome and, particularly through interaction with
other genes.” While DNA (deoxyribonucleic acid) is the
nucleic acid that contains deoxyribose, found chiefly in the
nucleus of cells and that helps in the transference of genetic
characteristics, and in the synthesis of protein. It is also
called, deoxyribonucleic acid.” 2 This acid contains heredity
data of the cell, and exists in particular in the chromosome
within the nuclei as a permanent storage for such data. It
duplicates and diffuses precisely at every cellular division.
Its basic ingredients are: deoxyribose, phosphoric acid, and
nitrogen basis.

; Professor of Comparative Figh, School of Shari’ah, the University of al-Azhar
The Random House Dictionary of English Languag




truth. He says: ‘and among His signs that He created for
you from yourselves mates so that you settle with them and
made love and mercy between you. Certainly in this are
signs for those who understand.”’

All praise is due to Allah through Whose favor good
deeds are accomplished.

' Ar-Room, ayat 21



becomes her right to rescind or invalidate marriage although
the latter choice harms her more than it harms her husband.
Jurists hold that the condition at hand may not have
conditional wordings; rather, it may be constituted in
different wordings that are considered synonymous to the
latter that have the same meanings, significations and legal
rulings, positive or negative. Among these synonyms is
giving a promise when the husband gives a promise to his
wife that he would not marry another woman with her or to
give a pledge or anything of that nature...all these wordings
or statements are subject to one ruling to those who forbid
and to those who permit second marriage whether they were
uttered or professed prior or during consummating the
marriage contract.

Clarifying that the legal ruling of this condition
includes -according to both who do not permit and to those
who do permit the second marriage- the condition which the
woman imposes by herself or by her family or others on her
behalf, or imposed by the man upon himself in order to
attract the woman to marry him.

This research asserts that the opinion of those who
permit such condition does not contradict with the principle
of polygyny which is legal in Islam for both the condition in
question and polygyny are not obligatory on Muslims,
therefore they do not contradict each other and because the
law allows the chargeable Muslim to consummate a
marriage contract in its legal form, among which marriage
contracts which includes the conditions in question as
substantiated by proofs for the purpose of family’s stability
and continuity, love and mercy, and avoiding dissention and
disputes, enmity and hatred. Allah, the Exalted, has told the



entitled to rescind the marriage contract. This opinion,
generally speaking, is related to a group of jurists from the
Companions, may Allah be pleased with them, the Tabi’een
and their successors. This in particular is the opinion of the
Hanbalees, who support and defend it. They are the leading
school regarding this opinion.

I have opted for this opinion, which the Hanbalee’s
who are in agreement with a number of Companions and
jurists from the Pious Predecessors that it is legitimate and
permissible for a woman to impose on her husband-to-be a
condition that he should not marry another wife with her.

This option is based on numerous considerations,
among which, is that it is in conformity with Qur’anic texts,
and the specific relevant texts from the Prophetic Sunnah,
and the opinions and rulings of some Companions. It also
conforms to many reasoning aspects, and the principle of
blocking access to excuses which is applied in many legal
affairs.

It appeared to me during studying that many scholar’s
works concentrate on the women’s rights of rescinding the
marriage contract, if the husband violates this condition at
the time he is about to marry another woman, but they do
not concentrate without concentrating on her part, on her
right in preventing her husband through court from
marrying another woman and violating this condition. I
provided proofs from the Book, Sunnah, and reasoning
along with some verdicts of Companions and some relevant
texts of people of knowledge, whose phrases and words
indicate the entitlement of the wife to resign to court first —
if she so desires- in order to prevent her husband from
violating this condition. If she does not do so, then it



Imposing a condition by a woman in marriage
contract that her husband should not marry
another wife beside her

Dr. Hasan Abu Ghuddah’

Imposing as a condition by the wife that her husband
should not marry another woman beside her is an issue on
which scholars are at variance. It has appeared after
researching and follow up that there are two main opinions:

The first opinion: Imposing such condition is
prohibited and absolutely unlawful, and that a husband
should not fulfill it. This opinion is related to some
Companions but through chains of narrators that are strong
enough to constitute a valid argument. This is related too to
a group of the jurists of the Tabi’een and those who
succeeded them, which is in general the opinion of the
Hanafi, Maliki and Shafi’ee schools, who hold such
contract to be valid, not the condition it includes. While Ibn
Hazm Adthahiri held both the contract as well as the
condition as invalid.

The second main opinion: The legitimacy of such
contract and its absolute permissibility, and that it should be
fulfilled by the husband, regardless of whether this
condition is self-imposed by the husband to attract his wife-
to-be, or imposed by her, her guardian, or both as long as
the husband agreed on it prior to or during consummating
the contract. If the husband does not fulfill this condition,
and is about to marry another woman, his wife would be

* Contributing professor in Figh in the Department of Islamic Studies, College of
Education, King Saud University, Riyadh.
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fessions . Some of them even requested a number of is-
sues of our journal to be given to their students , and
some requested publishing Figh researches on issues re-
lated to the physician’s role .

We were extremely excited about the fact that stu-
dents in medical schools , as well as male and female
physicians are taking interest in the Shari‘ah rules re-
garding various medical issues while they study or per-
form one of the best human duties .

* This Summer , the First Figh-Medical Symposium
was held in the Municipality of Jeddah , which was or-
ganized by the Department of Medical Affairs there , in
which a number of jurists and scholars from the King-
dom , Kuwait , Syria , and Sudan along with a number of
highly-specialized medical doctors participated .

The theme of the Symposium , and its Figh and med-
ical research showed a great endeavor , and distinctive
effort , which prove that male and female physicians
were extremely anxious to know the Shar‘ah regulations
that are relevant to their profession and responsibility .

There is no doubt that this attitude of theirs reflects a
deep sense of responsibility , and concern on their part to
function within the framework of the trust , which they
have accepted contrary to the assumption of those who
believe that discussing this responsibility would be detri-
mental to their profession and efficiency .

It is only Allah Whose help is to be sought .
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Figh and Medicine

Twenty years ago , someone wrole a research on phy-
sicians’ liability , and sent it to a local magazine to pub-
lish it . The editor , who admitted its scientific value , re-
fused to publish it assuming it had some errors . When
the researcher enquired about the magazine's refusal |
the editor blamed the length of the topic as an excuse for
not publishing it . The researcher thought , or understood
that the magazine did not want to publish a research
which pinpointed physicians’ mistakes , and demanded
that they should be held liable for their mistakes .

There was a misconception with the physicians and
other professionals that they would be held liable for
their mistakes and this would affect their conduct , and
downgrade their proficiency, particularly ; when they
know that someone is observing them, and would de-
mand an explanation. But they overlook the fact that hav-
ing professionals aware of their responsibility is for their
own protection, and the protection of the community in
which they function, as well as their profession .

From this understanding , we , in this journal have the
honor of promoting this concept by publishing Figh re-
searches of medical relevance , for example , on topics
that dealt with abortion , its consequences and rulings ,
menstruation from medicine and Figh viewpoints , ster-
ilization , medicine and innovated surgery , plastic sur-
gery , and physicians’ liability .

We have always received positive responses from
physicians about researches that are relevant to their pro-
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[ ] In the Name of Allah , Most Gracious , Most Merciful
(0) PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary Jurisprudence Research Journal staff would like to notify
researchers that principles of publication in the journal necessitate the
Sollowing :

1- Research submitted for publication , should be based on Islamic (Figh)
Jurisprudence .

2- Research should concentrate on issues , questions and iporary
problems and the way of finding both scientific and practical solutions for
them according to Islamic (Figh) jurisprudence , and its concepts which
are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive . It should follow a

mennf ic method in lerms of depending on orlgmal references,
ion and exp tion of (Ahadeeth) showing their degree of

authenticity .

4- Any research submitted for publication , should not have been published
in either a book , a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research .

6- Scientific references and their authors’ names should be alphabetically
indicated at the end of any research . Place and date of printing along
with the publishing house should also be mentioned .

7- A statement indicating that the research has not been published before,
should be attached to the research .

8- Research should be luded by a brief ry ifesting results and
opinions included therein .

9- A satisfied abstract should be attached to the research to be translated into
English .

10- Pages of research should not be less than twenty pages of the journal .

11- Researcher’s name should be fully written along with his scientific post,
ifany.

12- Researches are arbitrated by (Fugaha) jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and procedures
of arbitration . Among these principles is that arbitrators should not know
the authors’ names and vice versa whether the arbitrators agree that their
researches to be published or they show some observations or even
r d not to be publish

13- The journal shall pay a compensation for the research after being
published .

14- Researches which are not published , will not be returned .

* All essays herein published express the viewpoints of their authors.

o
E‘i
QRIS R IR ERREIERIIRICKD)




QEOOC0 OO0y OO O OO OO OO0
-n&-.-o..tnu.tuo.-l:..noI.OoO.Icl-.lo'.lol.'oo.'oo.not.oc-.noo.ooo.o&- -&u.-

Whom Allah intends good grants him the
Knowledge and insight in Religion Hadith
CONTEMPORARY JURISPRUDENCE
RESEARCH JOURNAL
A journal specialised in Islamic jurisprud

Issue No. 59 - Fifteenth Year

June - July - Aug 2003
Editor - in - Chiel Dr. Abdur Rahman Hassan Al Nafisah

.

(Addrns :

)

For Govt Offices and Agencies : SR. 200
For Individuals :SR. 100

anmul Subscription:

Ak-Agiq - Al-Tablia Str.
Riyadh - KSA

Phone. 4853702
4853705
4853694

Price Per Copy :

Mauritania On.1200
Tunisia Mm. 1000
Libya L.Dr. 1000
S of Oman P. 900
Bahrain BF. %00
Kuwait K.D.1.§
Yemen Y.R. 15
Moroco D. 15

KSASR. 18
Qatar QR. 12
Syria L.L. 50
Sudan S.D. 15
Algeria D. 12
Jordan JD. 1
Egpt Le.§
UAED. 18
Iraq LD.1

Fax.

B.O. Box: 1918,
Riyadh : 11441,

* Website :
www.fighia.com

* E-Mail :

Annual Subscription :

US.A Canada & Europe US. $ 30

NO. :14/0188
ISSN : 1319- 0792

\_ </

info@fighia.com

* Distributors :
Saudi Distribution Co.
Riyadh: 4779444
Jeddah: 6530909

\.

DAR AL-BOHOOS PRINTING PRESS
Phone: 4852663-4852161 - Fax: 4852188

OO

I IR

O

=
l'oooooootoe‘.o.oolloo'ﬂ'.oolot-.on05'600'9!.0&.!0--00!9'!




RO ™NEGIN

CONTEMPORARY JURISPRUDENCE
RESEARCH JOURNAL

A Journal Concerned with Islamic Jurisprudence
Issue No. 59 - Fifteenth Year
June - July - Aug 2003

IN THIS ISSUE

- Figh and Medicine

- Imposing a condition by
a woman in. marriage
contract that her husband
should not marry another
wife beside her.

- Genetic tests from an
Islamic perspective.

Dr. Hasan Abu Ghuddah

Dr. Abdul-Fattah Mahmoud
Idrees

- Solemnizing oaths in Dr. Abdul-Rahman Bin

Islamic jurisprud

Sulai Al-Rubaish

- Altering ruling according
to change of times.

- Dictum of Precaution in
the Islamic Shari‘ah.

Dr.  Husain  Mutaw'i

Al-Tarturi

Dr. Abdu Rabb an-Nabi
Alim

CASES FROM JURISPRUDENCE (FIQH)
POINT OF VIEW

- The ruling on performing Fardh (obligatory prayers)
in some hotels , motels , and apartment buildings
around Masjids .

- Ruling on ce- uming meat of dead or stifled animals,
and on const.. ting dairy products that are mixied with
lard .

- Ruling on a person who slanders others and how should
he be dealt with .

- The Ruling of Marriage in Islam .

- Ruling on a husband who divorces his wife while she re-

quests to remain with him .

ISSN : \r1a-evay : uy, Syl ls pylles



