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= Cases according to Jurisprudence (Figh) Point of View *

Consequently any sexual contact between a man and a woman
contrary to these reasons is an illegal and provides no ascription
to the born baby because ascription is the result of legal marriage
only . Therefore the born baby for a raped woman is considered
as illegal but enjoys all rights of the legal baby except his ascrip-
tion (.

The summary for this question that she who is compelled
to commit adultery is not sinful and no punishment is in-
flicted upon her . As for the born baby he is an illegal baby
(bastard) .

(1) Revise : Badae Al-Sanaye , edition 3 , p 211-215 . Al-Dasouki sideline , edition 2,
p 116-118 . Moghni Al-Mohtaj , edition 3 , p 374-383 . Kashaf Al-Kina , edition 5,

p 405-407 , Al-Moghni , edition 13 , p 527-528 . Al-Mohalla by Ibn Hazm , edition 9,
p337.
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necessary condition contrary to what the followers of Al-
Hanafiya see that this is possible from a mental point of view
rather than actual (. Another condition for this marriage is that
pregnancy should be from the husband as usual . If the husband is
young , the marriage would be illegal owing to the lack of this
condition .

The second reason : Confirmation of ascription in corrupt mar-
riage @. Also it is conditional the same as the proper marriage, in
the realization of the duration , the possibility of the existence of
the husband with the wife and the imagination of pregnancy from
the husband .

The third reason : Confirmation of ascription in the case of sex-
ual intercourse with a suspicion . It is conditional on the re-
alization of pregnancy period or most of it .

(1) Look into Badae Al-Sanaye , edition 3, p 212 . Fath Al-Kadeer , edition 3, p 300 , and
after that Al-Binayah an explanation of Al-Hidayia , edition 5 , p 631-642 . Bidayat Al-
Mojtahed by Ibn Roshd , edition 2, p 352 . And Moghni Al-Muhtaj , edition 3 , p 390,
and Al-Moghni by Ibn Qudama , edition 7, p477 .

(2) Corrupt Marriage is that which lacked one of its proper conditions . this includes for-
bidden marriages as Shagar , Enjoyment marriage and Al-Mohallel marriage . Revise
Ibn Abdeen sideline , edition 3 , p 131-134 . Bidayat Al-Mojtahed by Ibn Roshd , edi-
tion 2, p 57-58 . Al-Mohazab by Al-Shirazi , edition 2 , p 46-47 , and Al-Moghni by
Ibn Qudama , edition 6 , p 455 and after that .

(3) Al-wate is sexual intercourse and not adultery , based on proper or corrupt marriage,
such as the woman who is going to her husband’s home without seeing him previously,
and it was said that she is his wife and have sexual intercourse with her . Also when the
man has sexual intercourse with a woman whom he finds in his bed and thinks that she
is his wife , and as having sex with the divorced three times during “Al-Idda™ thinking
that it is permissible 1o have sex with her .

Look into Al-Moghni by Ibn Qudama,, edition 7, p 431-433 .
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there is no difference between compelling through overcoming
her and obligation under threat , murder or so on . Defined by
Ahmed .

The Raped woman baby and his ruling :
Confirmation of ascription is possible through three reasons :

First : Sexual intercourse according to proper marriage the
prophet (pbuh) said: “The boy is for the bed” ®. This marriage
is considered legal if the baby is born after (6) months of mar-
riage . Allah the Al-Mighty says :

“The carrying of the (child)

To his weaning is

(A period of) thirty months” ).

This marriage required (6) months pregnancy and (24) for
weaning . This marriage is also conditional on the real existence
of the husband with his wife directly after the marriage bond has
been written . If the bond was concluded while they are far from
each other , the husband in a country and the wife is in another,
then the marriage bond will be null and void because it lacks the

(1) Al-Moghni by Ibn Qudama , edition 12, p 347-348 . Look into Al-Insaf in the know|-
edge of what is probable in the dispute by Al-Mardawi , edition 10, p 183 . Look into
“Kashaf Al-Kina from Matn Al-Ikna" by Al-Bihouti , edition 6 , p 97-99 . Kitab Al-
forou by Ibn Mifleh with “The correction of the branches” by Al-Mardawi , edition 6.
p7s.

(2) Narrated by Imam Al-Bukhari in his “Saheeh™ , in Al-faraed book , chapt. the boy is for
the bed whether she is free or a bondwoman . No. (6749) and (6750) . Fath Al-Bari by
Al-Hafez Bin Hajar , edition 12 , p 32-33 . Narrated in Al-Hodoud book and inter-
diction for the adulterer . No. 6817 and 6818 .

(3) Surat Al-Ahkaf , verse 15.
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cause it was forced to do so to avoid harm , therefore she is not
sinful O,

In Imam Malik doctrine no punishment for the raped . If she
was pregnant and said she was raped by force , she has to provide
an indication on this , such crying or asking for help and so on to
prove her innocence 2.

In Imam Al-Shafei doctrine , no punishment should be in-
flicted on the woman who is compelled to commit adultery ; but
on he who forced her to do so .

For an example if a woman was in dire need for food , which
is available for someone who refused to give her some of it , un-
less she agrees to have sexual intercourse with him to avert de-
struction of herself , then she must not be punished , even if she
is not allowed to do so . It is like coercion which does not permit
this and she is exempted from penalty owing to suspicion ).

In Imam Ahmed doctrine , no penalty for the compelled , and

(1) Badae Al-Sanaye in Tarteeb Al-Sharae by Al-Kasani , edition 7, p 181, and the side-
line of "Al-Muhtar reply” on “Al-Dor Al-Mukhtar” by Ibn Abdeen , edition 6 , p 137.
and explanation of Fath Al-Qadeer by Ibn Al-Hamam on Al-Hidaya by Al-
Imraighanani , edition 5, p 473 . Explanation of Kanz Al-Dakack by Al-Zailaee , edi-
tion 5, p 189, Al-Binaya Sharh Al-Hidaya by Al-Ayni , edition 5. p 317, and lifting
of Sunan by Al-Tahanawi , edition 16 ,p 371-372..

(2) Al-Maona according to Al-Medina Scholar doctrine by Al-Baghdadi , edition 3, p
1389-1390 . Look into “Al-Mudawana Al-Kobra" by Imam Malek . Narrated by Imam
Sahnoun with introductions of Ibn Roshd , edition 4 , p 509 . Look into Al-Zarkani ex-
planation for the Muwata of Imam Malek , edition4 ,p 15.

(3) Nihayat Al-Mohtaj to the explanation of Al-Mohtaj by Al-Ramli , edition 7, p 425, and
Al-Hawi Al-Kabeer by Al-Mawardi , edition 17, p 83 . Look into the meaning of Al-
Mohtaj to knowing the meanings of the words of Al-Manhaj by Al-Shirbini Al-
Khateeb, edition 4, p 145 .
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night I prayed and slept . I woke up to find that a man raped me
by force and went away . Omar (may Allah please him) said: If
people living between the two mountains killed her , Allah would
have punished them and set her free (.

And what was narrated that a woman became very thirsty and
she passed by a shepherd . She asked him to give her water to
drink , but he refused till she enables him to have sexual inter-
course with her . She did so , and Omar (may Allah please him)
consulted people on stoning her . Ali (may Allah please him)
said: She was forced to accept , I think that you should set her
free and he did .

As for the reasonable , compulsion means , the coercion
which deprives someone from his will and ability to act. This re-
quired the exemption of the obliged from penalty , such as the
state of madness and young age . If this penalty was not lifted,
the matter will be as if letting the unable to bear responsibility for
what he cannot afford to do .

This contradicts with reason and the nature of matters .
And according to the origins of the Holy Quran and “Sunna”,
most jurists (scholars) were unanimous in saying that she who is

compelled to commit adultery should not be punished. According
to Imam Abe Hanifa doctrine , she should not be punished be-

(1) Al-Sunan Al-Kobra by Al-Bayhaki , Al-Hodoud book , chapt. He who raped a woman
by force .

(2) The former source , edition 8 , p 236, look into Al-Istizkar by Ibn Abdul-Bar . edition
24, p 111-112,, Al-Hodoud book , chapt. what about the raped , numeration by Dr. Ab-
dul-Muti Kalaji Religious culture library , Cairo .
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As regards the second verse it indicated that coercion is an ex-
cuse for she who was obliged to commit adultery . This exempted

her from sin and punishment .
As for “Al-Sunna” the prophet (pbuh) was quoted as saying :

“Allah transcended error and oblivion for my nation and
all that they were forced to do” . In another narration : “Allah
exempted my nation from error and oblivion and what they
were obliged to do” (V. It was narrated also that a woman during
the prophet’s lifetime went out to pray . A man came and raped
her by force . When the prophet (pbuh) knew about this he told
her : “Go , Allah has forgiven you” ®.

It was reported also that a woman was in Makkah and people
gathered around her and were about to kill her and cried , she
committed adultery , she committed adultery . She was brought
to Omar Bin Al-Khattab (may Allah please him) while she was
pregnant . But he relatives came with her and commended her be-

haviour .

Omar said : tell me what happened with you ? . She said: one

(1) Narrated by Ibn Maja in “Divorce book” chapt. the divorce of the oblighed and the
oblivious . No. 2043, 3044, 2045, the fivst is weak according 1o its ascribtion , and the
2nd is proper if it safe from interruption what is apparent is that it is interrupted . Sunan
Ibn Maja , edition 5, p 659 , numeration by Mohd. Fouad Abdul Baki . Printing press
of Arab Books Revival House .

(2) Look into Awn Al-Maboud , explanation of Abe Daoud by Al-Azeem Abadi, edition 2,
p 28-29 . Al-Hadith was introduced by Al-Tirmizi in Al-Hodoud Book , chapt. what
about the woman if she was raped by force . No. 454 . Look into Al-Jame Al-Saheeh by
Al-Tirmizi , edition 4 , p 45, 46 . Verification by Yousef Al-Hout . Scientific Books
House . Beirut .
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resulting from the act he endured . The origin in this is the Holy
Quran Allah the Al-Mighty says :
“Anyone who , after accepting
Faith in Allah , utters unbelief
Except under compulsion
His heart remaining firm
In Faith” O,
Gracious God also says :
“But if anyone compels them ,
Yet, after such compulsion ,
Is Allah oft-forgiving
Most Merciful to them” ?,

The first verse was revealed for Ammar Ben Yasser when he
was forced by non-believers and said to them by his tongue what
they wished him to say .

When he complained to the prophet (pbuh) about what hap-
pened to him , He asked him: “how do you find your heart ?".
He said: comfortable with faith . The prophet (pbuh) said to him:
“If they asked you to do it again , do it” ®. This verse indicated
the forgiving for non-belief in the case of coercion , and upon this
verse forgiveness was based for what is less than polytheism
which is adultery .

(1) Surat Al-Nahl, verse 106 .
(2) Surat Al-Nur, verse 33 .
(3) Interpretation of the Holy Quran by Ibn Kathir , edition 2 , p 568. Dar Al-Hadith, Cairo
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240- The ruling for a raped woman and the rul-
ing for her child .

A question from sister Nadia . B. T. from Algeria in which
she inquires about the ruling for a raped woman , is she con-
sidered chaste in this case , and is her born baby as a result of
this rape a bastard ?

Coercion in language means compulsion . He forced him to
do something means obliged him to do it (V.

In Sharia it is a call to do something under threat with the ex-
istence of its conditions .

There are two kinds of coercion :

The first : is related to the person who obligates . That is to say
that he is capable to achieve what he threatened to carry out, be-
cause necessity cannot be achieved except when force is applied.

The second : is related to the obliged , that is to say it almost
happens if he resists what he was asked to do , because the prob-
ability of an opinion is a proof especially when it is not possible
to reach certainty . Consequently coercion happens when the
obliged is under intense fear , and is afraid to destroy himself or
an organ of his body . If fear is slight , such as threat without the
ability to carry out , then it is not coercion . Coercion meaning
according to Sharia is to exempt the obliged from the ruling

(1) Al-Misbah Al-Munir by Al-Fayyoumi , edition 2, p 531-532.
(2) Badae Al-Sanaye in Tarteeb Al-Sharaic by Al-Kasani , edition 7, p 175-176.
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too many pregnancies weaken the woman or make her sick , or if
it is for a certain period to enable the parents bring up their chil-
dren or so on, then this is permissible .

The Summary of the question is that it is permissible to
stop menstruation in Ramadan on condition that it is made
by taking a permissible medicine with no sooner or later
harm for the woman’s health .

It is strictly forbidden to stop pregnancy completely , be-
cause it is against Allah’s Sharia and his wisdom with regard
to the creation . It can be stopped temporary for a limited
period owing to an obligatory excuse such as fatigue , disease,
or to bring up the child .
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humanbeings is unanimously illegal , for any thing which makes
women childless is impermissible (V.

In Imam Malik doctrine a humanbeing should not take drugs
which may lessen his posterity . Or reduce it . Al-Barzali said
“what cuts water or elses the womb is prohibited according to Ibn
Al-Arabi @, Al-Jazouli said A humanbeing is forbidden to take
drugs to reduce his posterity” ).

In Imam Al-Shafiee doctrine it is forbidden to cut the rope
from its source . This was stressed by he who wrote the sidelines
of “Tuhfat Al-Mohtaj” and other Shafeiya jurists who said: Any-
thing which cuts the rope from its origin is forbidden as said by
many others and it is apparent ...) .

In Imam Ahmed doctrine there is such thing where “Saheb
Al-Igna says to “Taleb Al-Intifa"” It is not permissible to use
what puts an end to pregnancy . Imam Al-Mardawi said: He said
in Al-Faek: It is impermissible to stop pregnancy .

Consequently a woman or her husband are not permitted to
take what stops pregnancy completely because this is against
Allah’s Sharia and His wisdom with regard to the creation . If the
use of contraceptives is temporary for a limited period because

(1) Indian Fatawa on Abe Hanifa doctrine by a group of India’s Scholars , edition 5 , p 357.
printed in Dar Sader , Beirut .

(2) Mawaheb Al-Jaleel , a concise explanation of Mukhtasar Khalil” by Al-Hauab , Al-
Saada printing press in Egypt in 1328 H. edition 3, p 477 . Look Al-Rahaouni sideline.
edition 3, p 477.

(3) Mawaheb Al-Jaleel , edition 3, p 477

(4) Sidelines of Tuhfat Al-Mohtaj by Al-Sharwani and Al-Abadi , edition 8 . p 241, look
into Ibjairmi Ali Al-Khateeb , edition 4 , p 40.
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shall I marry her ? He said: “No” . He came to the prophet for the
2nd time and the prophet (pbuh) advised him not to marry her.
He returned for the 3rd time and the prophet said: “Marry the
passionate who delivers children for I am interested in boast-
ing other nations with you” (),

As for the reasonable , when Allah the Al-Mighty created the
humanbeing He wanted him to worship Him . reconstruct the
earth and revive it for a certain and specified time . This can only
be achieved through augmentation. Allah made marriage between
a male and a female a natural cause for this augmentation . This
required that this marriage yield a generation which makes the
humanbeing existent on earth for a definite period .

I said : As for most jurists it is not permissible to stop preg-
nancy completely , because this contradicts Allah’s Sharia and
His wisdom ; In Abe Hanifa doctrine it is not permissible to take
contraceptives (drugs which stop pregnancy) . The author of
“Mujama Al-Anhor” in the explanation of “Multaga Al-Abhor™
says : “The use of contraceptive is impermissible” .

This meaning was evident in Indian Fatawa that castration of

(1) Narrated by Abo Daoud in “Marriage Book™ chapt. not to marry barren (childless)
woman , Awn Al-Maboud Explanation of Sunan Abe Daoud by Al-Azeem Abadi , edi-
tion 6 , p 32-33 . Al-Ayni narrated it in Omdet Al-Kare , Sharh Saheeh Al-Bukhan,
edition 20 , p 221 chapt. request of the boy , narrated by Ibn Haban in his Sahech and
Al-Bayhaki in Sunnanch narration of Hafs the son of the brother of Anas (may Allah
please him) .

(2) Mujama Al-anhor in the explanation of “Multaga Al-Abhor” by Abdullah Bin Mohd
Bin Sullei Known as Nadamad Afandi , edition 1 , p 463 , printed in Al-Amerah
printing press in 1388 H.
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Anything with Him :

Be good to your parents ;

Kill not your children

On a plea of want ; - We
Provide sustenance for you
And for them ;” (V.

Allah meanwhile says :

“Kill not your children

For fear of want : We shall
Provide , Sustenance for them
As well as for you .

Verily the killing of them

Is a great sin” @,

Gracious God also says :
“Nor take life - which Allah
Has made sacred - except
For just cause” @,

As regards “Sunna” , in the Hadith (saying) of M‘akel Bin
Yasar a man came to the prophet (pbuh) and said : I came across
a woman who is only beautiful and she does not deliver children,

(1) Surat Al-Anam verse 151 .
(2) Surat Al-Isra verse 31 .
(3) Surat Al-Isra verse 33 .
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Allah the Al-Mighty says :

“So now associate with them ,
And seek what Allah

Hath ordained for you” ),
And His saying :

“And Allah has made for you
Mates of your own nature ,
And made for you , out of them
Sons and daughters and
Grandchildren,” @,

Gracious God also said :
“Wealth and sons are allurements
Of the life of this world” ®.

This matter made marriage necessary , and this leads to chil-
dren . To stop pregnancy is a denial of Allah’s order and a dis-
obedience . This was asserted by Allah’s glorification of the
baby’s right and the prohibition of his killing for fear of spending
on him or for any other reason . Allah the Al-Mighty says :

“Say : come , I will rehearse

What Allah hath (really)

Prohibited you from : join not

(1) Surat Al-Bakara , verse 187 .
(2) Surat Al-Nahl verse 72.
(3) Surat Al-Kahf verse 46 .
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If it causes harm sooner or later , then it is impermissible be-
cause Allah prohibited harming oneself in any way .

Allah the Al-Mighty said :

“Nor kill (or destroy)

Yourselves : for verily

Allah hath been to you

Most merciful I’ (",

If stopping menstruation was meant to stop pregnancy for a
certain period , this is permissible if the husband permits it , but if

the aim of taking contraceptives is to stop pregnancy all together
this is forbidden as we shall see later .
Taking Medicine with the aim to stop pregnancy completely :
The woman may alone or with her husband’s permission re-
sort to put an end to her pregnancy for many reasons such as :
- Fear from the repercussions of the pregnancy without an ac-
tual reason .
- Fear of bringing up children , spending on them and other

reasons related to psychological or social problems .

Whatever these reasons are , stopping pregnancy completely
is impermissible , unless there is a legal reason as disease . The
origin of this is the Holy Quran , “Sunna” and what is reasonable.

As regards the Holy Quran Allah the Al-Mighty instructed
men to have sexual intercourse with women for the sake of children.

(1) Surat Al-Nisa verse 29 .
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In Imam Malik doctrine it is disgusting to take medicine to de-
lay menstruation for the performance of “umra” for fear of harm-
ing the woman’s body ".

In Imam Al-Shafiee doctrine it is permissible for those who
have excuses to use what delays menstruation for a certain period
of time and not to put an end to it completely . If this was done
without an excuse it is disgusting 2.

Al-Bijairmi says :
“What delays pregnancy and does not stop it completely is

permissible as it is apparent , and if it was owing 10 an excuse as
bringing up a baby it is not disgusting or else it is disgusting .

In Imam Ahmed doctrine it is permissible to take a medicine
to stop menstruation without side effects . It was said it is only
permissible if it was allowed by the husband . What is proper in
the doctrine its absolute permissibility if there is no harm .

I said : what is apparent in stopping menstruation in Ramadan
is the permissibility on condition that it is done by a safe med-
icine and not harmful to the woman’s health .

(1) Sideline of al-Dasouqi on the major explanation of Al-Dasougi . edition 3 . p 186 . Dar
Al-Fikr , Beirut , without a date .

(2) Sidelines of “Tuhfat Al-Mohtaj” by Al-Sharwani . and Ibn Qassem . edition § . p 241
Arab Heritage Revial House .

(3) Al-Bijairmi Ali Al-Khateeb , edition 4, p 40 . Mustafa Al-Babi printing press in Egypt.
1370 H.

(4) “Al-Moghni” by Ibn Qudama , edition 1 , p 450 , look into “Kashaf Al-qina™ about
“Matn Al-Igna” by Al-Bahuti , edition 1, p 218 , look into Al-Igna for Taleb Al-Intifa.
edition 1 , p 110, and Al-Forou Book by Ibn Mifleh with “Tasheel Al-Forou™ by
Al-Mardawi , edition 1 ,p 383 .
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239- The ruling for a woman who takes medical
drugs to stop menstruation during Ramadan
and the ruling for taking contraceptives .

A question from sister Um Abdul-Rahman (S.N) from Al-
geria in which it inquires about the riling for taking medical
drugs to stop menstruation during the month of Ramadan.
She also inquires about the use of contraceptives to stop preg-
nancy completely ?

Menstruation is the blood which comes out from the woman’s
womb which is free from disease . It differs from blood which
flows out from the vulva and it is known as menstruation ).

May be what is meant by the the sister’s question is to main-
tain the fasting of the Holy month of Ramadan without inter-
ruption owing to menstruation where this medication spread re-
cently among a number of moslem women .

Much was said about stopping menstruation . Some said it is
permissible , others said it is disgusting while some said it is im-
permissible according to what is meant by it .

In Abe Hanifa doctrine there is a saying that a woman is per-
mitted to close the month of its womb , in another saying this is
impermissible if she does this without her husband’s permission®.

(1) Definitions book by Al-Jarjani , p 99 . Lebanon’s Library 1990 , and “Anees Al-
Fukaha” by Al-Qunway , p 63-64 . Verification by Ahmed Al-Ikbaisi “Al-Wafa™
publishing and distribution House . Jeddah 1406 H.

(2) Sideline of “Rad Al-Mohtar" by Ibn Abdeen on the “Dor Al-Mokhtar” explanation of
“Tanweer Al-Absar” in the Fikh of Imam Abe Hanifa doctrine , edition 3, p 176 .
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I said : Al-Sultan means at present the executive authority . |t
is necessary to perform Qisas after taking its permission for the
following reasons :

Firstly : people or the nation is governed by an authority
which looks after its interests , security and inflicts Qisas (pun-
ishment) on anyone who violates this security .

Secondly : Individuals cannot defend themselves and main-

tain their security . Therefore there should be an authority which
is capable to defend them .

Thirdly : punishment whether Qisas or something else is gov-
emned by means which individuals cannot perform , therefore it
should be done after obtaining permission from the authority .

Fourthly : If the murdered heir , performs Qisas by himself
and without the authority’s permission , this may lead him to ex-
ceed limits while taking his right . This was denied by Allah the
Al-Mighty who says :

s , but let him

Not exceed bounds in the matter

Of taking life ;” .

Therefore it is not permissible for the murdered heirs to
take their right by themselves , but they should ask the re-
sponsible authority to bring the murderer to justice and in-
flict penalty upon him according to his crime . The gist is that
it is not permissible for anyone to perform Qisas without the
authority’s permission .
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Of taking life ; for he
Is helped (by the law)” ™.

What is meant by “Al-Sultan” is the authority of the person
who will carry out the penalty . Either he kills him , pardons him
in return for “Al-Diyya” or he can pardon him for nothing . This
saying is supported by the prophets’ saying (pbuh) when he cap-
tured Makkah : “He who had someone Killed has the choice ei-
ther to kill the murderer or take Al-Diyya” ®.

What is meant by “not to exceed bounds in the matter of tak-
ing life is not to kill anyone rather than the murderer . Arabs dur-
ing the pre-islamic era (Al-Jahiliya) used to kill someone who is
not the murderer . If a man killed another man deliberately the
heir of the murdered kills the chief of the murderers tribe in re-
turn for his relative . He may also kill several persons instead of

one as a vengeance .

To enable the murdered heir to kill the murderer, does not
mean to give him free hand to do this . He cannot perform Qisas
(punishment) without the Imam’s permission or that of his deputy.

Ibn Battal said : the Imams of Fatawa were unanimous in say-
ing that it is not permissible for anyone to perform Qisas without
Al-Sultan @,

(1) Surat Al-Isra verse 33 .

(2) Mentioned by Imam Al-Bukhari in Al-Diyyat book chapt. He who had someone killed
had the two choices . No. 6880 . Fath Al-Bari by Al-Hafez Bin Hajar chapt. 12, p 213.

(3) Look into Fath Al-Bari - Saheeh Al-Bukhari explanation by Imam Ibn Hajar. Chapt. 12,
p 225, look also into Rawdat Al-Talibeen by Al-Imam Al-Nawawi , chapt. 9 , p 221,
look into Mughni Al-Mohtaj by Al-Shirbini Al-Khateeb chapt. 4 , p 41 . Look into:
Nihayat Al-Mohtaj by Al-Ramli , chapt. 7, p 301 , look into Imam Ahmed doctrine by
Al-Hijawi , chapt.4,p 115-116 .
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To you . O ye men of
Understanding ;

That ye may

Restrain yourselves” ).

I said : The sister’s question arises about the ruling in case the
murderer fled away or was set free without punishment . Is it per-
missible for the assassinated heirs to punish him if they find him
or to ask the concerned authority to bring him to justice and carry
out the penalty imposed on him ?

The general origin is that the penalty should be carried out by
the ruler , because murder is a crime which is directed against the
unanimity of Moslems . And since the ruler represents it he is the
one responsible for its security and to punish who trespasses this
security . Therefore he carries out the penalty imposed on the cul-
prits . He carries out the penalty for adultery , theft and so on, but
for Qisas (murder punishment) is an exception to the origin . this
stipulates that the murdered heir , carry out Qisas by himself
according to Allah the Al-Mighty saying :

% b And if

Anyone is slain wrongfully ,

We have given his heir

Authority (to demand Qisas

Or to forgive) : but let him

Not exceed bounds in the matter
mvcm 179.
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If this was proven , what is wanted from the right is this from
and thus the estimate of the verse became :

“Nor take life - which Allah

Has made sacred” , except when punishment (Qisas) is carried
out . Therefore depending on this estimate the verse becomes a
frank text to prohibit killing except for this sole reason o,

As regards Sunna the prophet (pbuh) says :

“It is forbidden to shed the blood of a moslem who testifies
that there is no God but Allah except in three cases: life for
life, Eye for eye , the adulterers matron , and he who gave up
his faith and abandoned unanimity” ®.

With regard to the reasonable the deliberate murderer kills an-
other person and turns him into the state of non-existence thus
transcending his right to exist . If this deed occurred without any
cause to stop it , every trouble maker will be in a position to harm
another person and turns his existence into the state of non-
existence . If such a person knew that his existence would be a
cause for his non-existence owing to his corrupt behaviour then
he would desist from harming others . This is the godly wisdom
for punishment which is apparent in Allah the Al-Mighty saying:

“In the Law of Equality
There is (saving of) Life

(1) Al-Fakhr Al-Razi explanation which is well known as the grand explanation by Imam
Mohd. Al-Razi Fakhruddin codenamed Al-Ray Orator , chap. 19, p 201-202 .

(2) Included by Imam Al-Bukhari in his “Saheeh in Al-Diyat book™ chapt. Allah the Al-
Mighty says : “Life for life, eye for eye" . No. 6878 , Fath Al-Bari , chapt. 12, p 209 .
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Has made sacred-except

For just cause . And if

Anyone is slain wrongfully

We have given his heir

Authority (to demand Qisas

Or to forgive)” (V.

As regards this , Imam Al-Razi said :

His mere saying “For just cause” is general because it does
not show that this is the right . What is it ? and what is its nature?

Allah the Al-Mighty says :

Anyone is slain wrongfully

We have given his heir

Authority (to demand Qisas

Or to forgive)” .

That is to say to demand Qisas (punishment) from the murder-
er . This speech is suitable to make it an explanation to the gener-
al and consider it as if Allah the Al-Mighty says :

“Nor take life -which Allah

Has made sacred - except

For just cause” .

That right is that he who was killed wrongfully . We have giv-

en his heir authority to demand Qisas or forgive .
(1) Surat Al-Isra verse 33 ,
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It is also deprives him from his posterity and enjoying his life-
time . As Allah the Al-Mighty says :

“And Allah made for you

Mates of your own nature

And made you , out of them ,

Sons and daughters and grand childrens ,

And provided for you sustenance

Of the best” .

Fourthly : Killing is a sowing of dissension on earth and a dis-
tortion of the nature of life . Allah prohibited the corruption on
earth because it disrupts ties and co-existence among people as
well as the prevalence of the strong over the weak . In this con-
nection Allah the Al-Mighty says :

“No mischief on the earth

After it has been set

In order : that will be best

For you, If ye have faith” ®.

Gracious God excluded from the prohibition of killing the ex-
istence of a right which allows the punishment of the assassin by
killing him . The origin of punishment lies in the Holy Quran,
Sunna and the reasonable . In the Holy Quran Allah the Al-
Mighty says :

“Nor take life - which Allah

(1) Surat Al-Nahl verse 72.
(2) Surat Al-Araf from verse 85 .
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It would be as if
He slew the whole people” (.

Secondly : It is a trespass against a humanbeing’s right in ex-
istence granted to him by Allah who also created him in the best
manner .

Allah the Al-Mighty says :
“He has created the heavens
And the earth

With the truth

And has given you shape,
And made your shapes
Beautiful” @,

Turning a humanbeing from the state of existence into non-
existence owing to killing harms him and a disregard for his rights.

Islamic Sharia prohibited the infliction of harm upon him
whatever the motives or causes are .

Thirdly : the unjustified killing of a humanbeing deprives him
from his right to worship and obey Allah who says :

“I have only created

Jinns and men , that

They may serve Me” ©),
(1) Surat Al-Maeda verse 32 .

(2) Surat Al-Tagabon verse 3 .
(3) Surat Al-Zariyat verse 56 .
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238- What is the Ruling for a person who Kills
another deliberately and what is per-
missible for the assassinated family to do ?

A question from sister Aiyesha from the Yemeni Republic
in which it says : A person killed another deliberately and for
unknown reason escaped from prison without punishment?
What is permissible for the assassinated family to do ?

Originally Allah the Al-Mighty strictly prohibited killing and
instructed that the assassin be punished according to its reasons .

There are many reasons for the prohibition of killing :

Firstly : Because it is a transcendence of the creator’s will and a
violation of His order to the creation that oneself should be pre-
served Allah the Al-Mighty says :

“Nor take life - which Allah
Has made sacred - except

For just cause” V.

And His saying :

“On that account : We ordained
For the children of Israel

That if any slew

A person - unless it be

For murder or for speading
Mischief in the land -

(1) Surat Al-Isra verse 33 .

-94.



* Cases according to Jurisprudence (Figh) Point of View *

Sheikh Al-Islam Ben Taymiya said : the prophet (pbuh) is
sent to humanbeings and Jinns . He who thinks that he can justify
for someone to give up his faith and obedience to Allah is an in-
fidel @,

The summary of the question is that “Sunna” is the 2nd
source to Allah’s Sharia .

It agrees with the Holy Quran , explains its rules , details
what is general and restricts its absolute , interprets what is
vague and specializes what is common .

Sunna also introduced rules which do not exist in the Holy
Quran . Therefore it was an independent source in addition
to the Holy Quran . It is a definite proof for the Nation .

The denial of Sunna is by its total denial with regard to the
rules related to worship and dealings , and this tantamounts
to misguidance . The denial of Sunna also is by the denial of
some of its rules or by claims which are based on a Hadith or
Hadiths which are unauthenticated .

In general , he who denies the rules of the prophet’s Sunna
(pbuh) disobeys Allah and thus gives up Islam .

(1) the great in the great ges collection , edition 1 ,p315.
Mohd. Ali Subaih and sons Library in Cairo 1385 H.
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The Caliph Omar Bin Al-Khattab (may Allah bless him) was
quoted as saying : “Some people who debate with you on the sus-
pects of the Holy Quran , refer them to “Al-Sunan” because those
who are acquainted with Sunna are also well informed about the
contents of the Holy Quran” ().

Abdullah Bin Masoud (may Allah please him) was quoted as
saying: you will find some people claim that they call on you to
comply with the Holy Quran while they put it aside . You have to
be aware of this and to keep away from novelties . You should
avoid deep hard thinking and stick to the old .

As for unanimity , the nation agreed since the early days of
Islam that “Sunna” is an independent source for legislation as the
Holy Quran in the admission of what is permissible and the pro-
hibition of what is impermissible . He who denies it gives up the
faith of Islam .

Imam Bin Hazm commented on this and said : If someone
said: we will only comply with what we-found in the Holy Quran,
he will be an infidel according to the nation (ummah) unanimity.
He should only perform one kneeling between sunset and dawn,
because this is what the word Salat means and he who says this is
a polytheist infidel ... etc. @),

(1) Al-Sharia by Al-Ajorri , p 48 . Dar Al-Watan in Riyadh 1418 H , comment by Abdullah
Al-Dimaiji . It was mentioned by Al-Baghawi in Sunna explanation , edition 1, p 202.
Narrated by Abo Al-Hassan Al-Baghdadi in Al-Mokhtar - Sources of Sunna , p 46,
verification by Abdul-Razzaq Al-Badr , sciences Library in Al-Medina Al-Munawarah.

(2) Namated by Al-Idrami in his Sunnas , chapt. “He who feared Fatawa and hated nov-
elties” . No, 146 , edition 1 , p 66 . Verification by Fawaz Zimirli and Khaled Al-Alami
. Dar Al-Kitab Al-Arabi .

(3) Al-Akam in Al-Ahkam sources, edition 2, p 80. Dar Al-Awkaf Al-Jadida. Beirut 1403 H.

92.



* Cases according to Jurisprudence (Figh) Point of View *

Gives you , and

Refrain from what

He prohibits you” V.

And other verses referred to previously .

As for Sunna Abu Rafe quoted his father as saying that
Allah’s Messenger said: “If someone who is lying on his couch
deliberates what I had ordered or denied , he would say we
don’t know . We shall abide by what we have found in the
Holy Quran” @. And what was narrated by Al-Hassan Ibn Jaber
that he heard Al-Mikdad Bin Madi Kareb saying: The prophet
(pbuh) prohibited things on “Khayber Day” and said : “Some of
you is about to belie me while he is lying on his couch re-
porting my speech and says : Between you and us is the Holy
Quran what we found permissible in it we complied with, and
what we found impermissible we denied . But what was for-
bidden by the Messenger of Allah is the same as that which
was banned by Gracious God” .

(1) Surat Al-Hashr verse 7.

(2) Narrated by Imam Al-Shafiee in the Mersage with proper authentication 295 , Narrated
by Imam Ahmed in Al-Musned edition 6 , p 58 . Narrated by Abu Daoud in Al-Risala
book chapt. lizoum Al-Sunna No. 4605 , Sunan Abe Daoud , edition 4 , p 200. Narrated
by Al-Tirmizi in “Science Book™ , chapt. what was denied , should be said when the
prophet’s saying (pbuh) was said under No. 2663 , and he said this is a proper Hadith.
Sunan Al-Tirmizi , edition 5, p 27, narrated by Ibn Maja in the introduction . Chapt
“Tazeem the prophet’s Hadith (pbuh) and speaking against who denied it. No. 13.
Sunan Ibn Majah , edition 1 ,p 6-7 .

(3) Narrated by Ibn Majah in the introduction , chapt. Tazeem the prophet's Hadith (pbuh)
and speaking against who denied it No. 12, Sunan Ibn Majah , edition , p 6 , Narated
by Al-Tirmizi in “Science Book" chapt. what was denied to be said about the prophet’s
Hadith (pbuh) No. 2664 , Sunan Al-Tirmizi , edition 5,p 37.
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The Sunna came to explain what I said about these two pillars
of Islam , or other various rules . Allah the Al-Mighty knew what
those deviants will say . He said :

“But no by thy Lord

They can have

No (real) Faith .

Until they make thee judge

In all disputes between them .
And find in their souls

No resistance against

Thy decisions , but accept

Them with fullest conviction” .

And He said :

Let those beware who

Withstand the messengers’ order
Lest some trial befall them ,

Or a grievous chastisement

Be inflicted on them” @,
Gracious God also said :

“So take what the messenger

(1) Surat Al-Nisa verse 65 .
(2) Surat Al-Nour verse 64 .
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oblivion . Therefore it is possible to depend on the Holy Quran

only as well as other false sayings .

The origin of the falsehood of these claims is the Holy Quran,
Sunna , and unanimity .

As for the Holy Quran Allah’s saying:
“0, Messenger ! proclaim

The (Message) which hath been
Sent to thee from thy Lord.

If thou didst not , thou

Wouldst not have fulfilled

And proclaimed His Mission” .
And His saying :

“And we have sent down

Unto thee (also) the message ;
That thou mayest explain clearly
To men what is sent

For them , and that they

May give thought” @,

This message and the explanation can only be done through
Sunna . For an example the Holy Quran did not specify the num-
ber of Raka’at of Salat (praying) its conditions or pillars . It also
did not specify the Nisab of Zakat and the time of its payment .
mverse 67.

(2) Surat Al-Nahl verse 44 .
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“Every time there came
To them a Messenger
With what they themselves
Desired not-some

(Of these) they called

Imposters , and some they slay” (.

As regards the denial of sunna according to a claim or sus-
picion , it is done by “Al-Kawarej” and those who followed their
suit . Their indication for this is what was ascribed to Thouban
quoting the prophet (pbuh) as saying : “What I tell you , com-
pare it with the Holy Quran. If it agrees with it , then I said it.
If it disagreed , I did not say it” @,

This Hadith (saying) is not authenticated . It was spread by
those who are called “The followers of Quran” .

According to their false claim the Holy Quran is the only ref-
erence , because Al-Sunna was written a long time after the
prophet (pbuh) had died , and what is written is liable to error and

(1) Surat Al-Maeda verse 70 .

(2) Imam Al-Shatibi said in Al-Muwafakat , edition 4 , p 18 : Abdul-Rahman Bin Mahdi:

Al-Zanadika and Al-Khawarej said this Hadith they said: These words cannot be as-
cribed to the prophet (pbuh) as declared by scholars Al-Ajlouni said: Our Sheikh was
asked (what is meant is Al-Hafez Ibn Hajar) about this Hadith . He said: It is sus-
picious.
Al-Bayhaki dealt with means of this Hadith in his book “Al-Madkal” . Al-Saghani said:
It is not authentic “Kashf Al-Khafa and Muzeel Al-Htibas on famed Hadiths repeated™
by people by Al-Ajlouni , edition 1, p 89-90 , No. 220 , verification and commentary
by Ahmed Al-Kallash , Al-Risala Foundation .
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hibited is the same as the denial of all that is impermissible . He
who says that some of what the Sunna banned is permissible is
the same as saying that all that the Sunna prohibited is per-
missible , because its rules and bases are the same . He who de-
nies one of its rules rather than another is biased because he be-
lieved in some rules and denied the others . This is for which
Allah punished Bani Israel in His saying :

“Then it is only a part of the book

That ye believe in ,

And do ye reject the rest ?

But what is the reward for those

Among you who behave like this

But disgrace in this life ?

And on the day of Judgement

They shall be consigned

To the most grievous chastisement

For Allah is not unmindful

Of what ye do” .

This is why Allah considered them accountable because their
inclinations dominate them . Allah says :

(1) Surat Al-Bakara verse 85 .

This means that Allah was promised by Bani Israel that no Israeli kill another Israeli or
drive him out of his home . And if he was taken prisoner he should be released . They
did not comply with this . They used to apply this to one group and refrain from ap-
plying it to another . Look into the interpretation of the Holy Quran by Ibn Katheer,

edition 1, p 115-116,, Dar Al-Hadith, Cairo , 1408 H .
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“The answer of the Believers ,
When summoned to Allah

and His Messenger , in order
That he may judge between them ,
Is no other than this :

They say, ""We hear and we
Obey"

Itis such as these

That will prosper” 1,

And His saying :

“Itis not fitting

For a believer man or woman ,
When a matter has been decided
By Allah and His Messenger ,

To have any option

About their decision :

If any one disobeys Allah

And His Messenger , he is indeed
On a clearly wrong path” @,

I said : The denial of some of the Sunna’s rules is the same of
its denial as a whole . And he who denies some of what it pro-

(1) Surat Al-Nour verse 51 .
(2) Surat Al-Ahzab verse 36 .
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Thy decisions , but accept

Them with the fullest conviction” .
Gracious God also says :

“When they are summoned

To Allah and His Messenger

In order that he may judge

Between them , behold , some

Of them decline (to come)” ),

“But if the right is
On their side , they come

To him with all submission” 3,

“Is it that there is
A disease in their hearts ?
Or do they doubt ,
Or are they in fear ,
That Allah and His Messenger
Will deal unjustly with them ?
Nay , it is they themselves
Who do wrong” ®.
(1) Sora Al-Nisa verse 65 .
(2) Surat Al-Nour verse 48 .

(3) Surat Al-Nour verse 49 .
(4) Surat Al-Nour verse 50 .
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This in structure and meaning tanamounts to blasphemy and
disobedience of Allah .

There is no doubt that those who behaved in such manner did
not realize that assiduity in legal matters and subordinate ques-
tions which have no text , has an ample sphere . And this makes
Allah’s Sharia comprises every issue , absorbs every disaster in
every place and time . those were described by Allah as having
hypocrisy in their hearts as well as sickness , fear and suspicion
in their souls as Allah the Al-Mighty said :

“When it is said to them :

""Come to what Allah hath revealed .
And to the Messenger"'

Thou seest the hypocrites avert
Their faces from thee in disgust” ().
And His saying :

“But no by the Lord ,

They can have

No (real) faith

Until they make thee judge

In all disputes between them .

And find in their souls

No resistance against

(1) Surat Al-Nisa verse 61 .
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prescribed , Allah obliged us to comply with . He considered the
compliance with it an obedience to Him and the disobedience is a
sin of which no one is excused . Allah also said there is no al-
ternative to the obedience by the prophet’s Sunna "),

What is reasonable is that Allah revealed to his prophet the
Holy Quran and ordered him to explain it and teach it to the peo-
ple . He also ordered the people to obey His Messenger and be-
lieve in him as they obey and believe in Him . Thus they ought to
act owing -to reason- to obey he who they were ordered to do so,
or else they will be considered as denying Allah’s order and His
prophet’s message .

This is indeed the highest degree of deviation from the right
path .

I said : the denial of Sunna is as follows :
- Either by denying it completely .

- Or denial of some of its rules .

- Or its denial by a claim or suspicion .

Its denial completely means the non-belief in what it clarified
with regard to rules in worship and dealings such as orders , re-
straints , permissibility and prohibition . This can be seen in gen-
eral in the sayings of some of the deviants that there is no need
for sunna at the present time , and that it must be replaced with
laws which are in accordance with the requirements of our age
and development of societies .

(1) “Al-Risala” by Imam Al-Shafice , p 88-89 .
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question mark on its narration , or another one is found which is
stronger and more preponderant with regard to its indications and
proofs .

As regards this Imam Abu Hanifa said If Al-Hadith was said
by the prophet (pbuh) there is no objection .

Imam Malik said : Everyone of us is liable to inquiry except
the owner of this grave .

Imam Al-Shafiee said : If I quote a proper Hadith ascribed to
the prophet (pbuh) and do not comply with it , then I am insane 3,

He also said If I narrated a saying and the prophet’s saying
(pbuh) contradicted it , then ignore my saying . He added
Allah’s Messenger prescribed the ruling for any question which
has no text in the Holy Quran according to the rules of Allah the
Al-Mighty . Gracious God also told us in his saying :

..... 5 and verily

Thou dost guide (men)

To the straight way,” ©.

The prophet (pbuh) prescribed his rules according to the Holy
Quran . He also prescribed the rules for questions which have no
related texts in the Holy Quran . And every rule the prophet

(1) Abu-Hanifa , his life , era , opinions and jurisprudence by Mohd. Abe Zahra , p 274.
Dar Al-fikr Al-Arabi” .

(2) Quoting biographies of Nobles by Imam Al-Dahabi , edition 8 , p 93 . Verification by
Nazeer Hamdan , 11th edition , 1422 H. Al-Risala Establishment .

(3) The former source, edition 10, p 34 .

(4) The former source , edition 10, p 35 .

(5) Surat Al-Shoura verse 52 .
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he who disobeys refuses this” (1),

and what was narrated by Abu Musa quoting the prophet
(pbuh) as saying :

“My example and that by which Allah sent me is the same
as that of a man who addressed his people saying : My people
I saw the army by my eyes and I am the naked alarm , save
yourselves. Some people obeyed him , left quietly and were
safe . Another group didn’t believe him and in the morning
they were still in their place . The army came , stormed and
killed them . this is the example for he who obeyed me . He
abided by what I said , and the example of he who disobeyed
and did not believe in what I said about what is right” .

As for unanimity , the ummah (nation) was unanimous since it
embraced Islam to comply with the prophet’s sunna (pbuh) side
by side with the Holy Quran .

The prophet’s companions (may Allah bless them) used to re-
fer to the Holy Quran and the prophet’s sunna . None of them
performed assiduity on any question unless he did not find a text
in the Holy Quran or the prophet’s sunna related to it . This pro-
cess was followed by the followers those who followed them all
Imams and the successors .

No one hesitated in accepting a Hadith unless he found a

(1) Narrated by Al-Bukhari in “Al-Ittisam” book and Al-Sunna chapt. “The following of
the prophet’s sunna (pbuh)” . No. 7280 . Fath Al-Bari in “Sahih Al-Bukhari” explana-
tion by Imam Bin Hajar edition 13, p 263 . Dar Al-Rayan for Heritage .

(2) Narrated by Al-Bukhari in “Al-Ittisam” book on the Holy Quran and Sunna , chapt
“The following of the prophet’s Sunna (pbuh)" . No. 7283 . Fath Al-Bari , explanation
of “Saheeh Al-Bukhari” editioon 13, p 264 .
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On you . If ye obey him ,

Ye shall be on right guidance .
The Messenger’s duty is only

To preach the clear (Message)” (.
Allah the Al-Mighty also says :
“Only those are believers ,

Who believe in Allah and

His Messenger : when they are
With him on a matter

Requiring collective action ,

They do not depart until

They have asked for his leave ;” @,
And His saying :

“So take what the messenger

Gives you , and

Refrain from what

He prohibits you” @,

As for Sunna what was narrated by Abu Hurayrah quoting the
prophet (pbuh) as saying: “The whole of my nation enter Paradise
except those who disobey” . They said : O , God’s messenger,
who disobeys ? He said: “Who obeys me enters paradise and

(1) Surat Al-Nour verse 54 .
(2) Surat Al-Nour verse 62 .
(3) Surat Al-Hashr verse 7 .
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For final determination” (.
And His saying :
“He who obeys
The Messenger , obeys Allah :
But if any turn away ,
We have not sent thee
To watch over them” .
And His saying :
“And We have sent down
Unto thee (also) the Message ;
That thou mayest explain clearly
To men what is sent
For them , and that they
May give thought” ¥,
And His saying :
Say: “obey Allah , and obey
The Messenger : but if ye turn
Away , he is only responsible
For the duty placed on him
And ye for that placed

(1) Surat AlNisa verse 59 .

(2) Surat Al-Nisa verse 80 .
(3) Surat Al-Nahl verse 44 .
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And wisdom , - although
They had been , before ,
In manifest error ; - ",

He also made it clear that the ummah (nation) should obey
Him and His messenger . This was stated in many verses such as
His saying :

“And obey Allah

And the Messenger ;

That ye may obtain mercy” .
Allah also says :

“0 ye who believe !

Obey Allah , and obey

The Messenger ,

And those charged

With authority among you .
If ye differ in anything
Among yourselves , refer it
To Allah and His Messenger ,
If ye do believe in Allah

And the last Day.

That is best , and most suitable

(1) Surat Al-Joma verse 2 .
(2) Surat Al-Omran verse 132.
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And purify them :

For thou art the Exalted in Might
The wise” (V).

Allah the Al-Mighty also says :
“A similar (favour

Have ye already received)

In that we have sent

Among you a Messenger

Of your own , rehearsing to you
Our signs , and purifying

You , and instructing you

In scripture and wisdom ,
And in new knowledge” ®.
Gracious God says :

“Itis He who has sent
Amongst the unlettered

A messenger from among
Themselves , to rehearse

To them His signs ,

To purify them , and

To instruct them in the Book

(1) Surat Al-Bakara verse 129 .
(2) Surat Al-Bakara verse 151 .
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my Sunna and that of the wise Caliphs” (V.

Sunna is the 2nd source for Allah’s Sharia . It agrees with the
Holy Quran, explains its rules , details what is general , restricts
what is absolute , interprets the vague and specializes the general.
It also brought rules which were not included in the Holy Quran.

Therefore Sunna was undoubtedly a source for Allah’s Sharia,
because it came from His messenger .

Allah the Al-Mighty said about him :
“Nor does he say (aught)

Of (his own) desire” @,

“Itis no less than

Inspiration sent down to him” .

Sunna is a definite proof for the nation and the source of this
is the Holy Quran , Sunna , unanimity and the reasonable .

As regards the Holy Quran Allah the Al-Mighty clarified that
he gratefully sent a messenger to guide them .

“Qur Lord ! send amongst them
A messenger of their own ,

Who shall rehearse thy signs
To them and instruct them

In scripture and Wisdom ,

(1) P43-44 , verification of Ahmed Shaker “Scientific Books House” .
(2) Surat Al-Najm verse 3 .
(3) Surat Al-Najm verse 4 .

-76-



237- The ruling for he who deliberately denies
the prophet’s Sunna.

The topic is a question from an Algerian on the ruling for
he who deliberately denies the prophets Sunna (pbuh) and
what should he do ?

Al-Sunna is the way or biography and its plural is Sunan (",
The prophets Sunna (pbuh) is his style and guidance . The word
Sunna applies to what is ascribed to the prophet (pbuh) such as
deeds and sayings which were not included in the Holy Quran 2,

The word Sunna also applies to what the companions of the
prophet did , whether it existed in the Holy Quran or Al-Sunna or
not , since they followed a sunna which they were assured of , ei-
ther'because it was not transferred to us or because it was an as-
siduity on which they or their descendants had unanimity . What
the descendants do is due to true unanimity which led people to
follow suit according to the general interest ). This definition
may also apply to the general interest and appreciation ... etc. ‘.
The origin of this definition the prophet’s saying (pbuh): “Follow

(1) Al-Misbah Al-Muneer by Al-Fayyoumi , edition 1 , p 292 . Look into definitions by
Al-Jarjani , p 161-162 , and Al-Sunna before registration by Mohd. Ajaj Al-Khateeb,
pl4-16 , Dar Al-Fikr .

(2) Al-Muwafakat in Al-Sharia Sources by Al-Shatibi , edition 4 , p 3-5 .

(3) Al-Muwafakat , edition4,p3-5.

(4) Al-Muwafakat , edition 4 , p 3-5 . And Al-Hadith narrated by Abo Daoud in “Al-
Sunna” book , chapt. Al-Sunna , No. 4607 , Sunan Abo Daoud , edition 4 , p 200-201,
narrated by Ibn Maja in the introduction of his sunans , chapt. “Following the wise ca-
liphs sunna” . No. 42, Sunan Ibn Maja , edition 4, p 15 .
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during which he renegaded and embraced another faith, then
he should be punished for his apostasy . If he was powerless,
insane , or sick with doubts which make him unable to con-
trol him mind , and this was proven firmly , then we should
wait till he recovers .
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The answer to this is that Islam is an innate religion . It has
nothing which contradicts universal facts , the humanbeing’s na-
ture , his mind or human relations , because it is Allah’ firm com-
mandment . This commandment does not change according to an
extraneous behaviour or a casual process . Islam does not oblige
anyone to embrace it . If someone embraces Islam , he should
abide by it . If he becomes an apostate he should be considered as
an enemy which must be fought . The punishment for an enemy
is well known in all heavenly religions or man made rules. There-
fore it is the right of Islam to protect its principles and its bases
by a punishment which deters the renegade and he who fights it .

This is in general , but as for the question of the inquirer (the
2nd part of the issue) , if the infidel admits blasphemy frankly, he
should be granted the necessary time to repent for his apostasy or
else he should be punished .

But if he was powerless , such as he who lost mind owing to
madness , or if he was sick with doubts which do not enable him
to control his mind, and this was quite known about him , then
we should wait till he recovers .

The question in brief is that mocking Allah’s rules is a
frank blasphemy , and no excuse is accepted from the-ren-
egade . He should exercise repentance according to its condi-
tions or else the rule of blasphemy must be applied to him .

If the sane moslem admits blasphemy he is an apostate . If
the inquirer who speaks about blasphemy admits it frankly,
he should be given the needed time to repent for the period
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These Islamic principles make our jurists look for a wayout
which enables the deviate to go back from his deviation and the
apostate to give up apostasy .

In the sideline of Al-Mohtar reply , he said: In Al-Fath “If he
gave up his faith after embracing Islam for the 2nd time we
should accept his repentance also and this applies to the 3rd and
fourth time. But Al-Karkhi said : If he gave up his faith after the
3rd time he should be killed if he did not show repentance at once
and this should not be postponed . If he repents he should be
beaten severely , imprisoned and kept in jail till the signs of sub-
mission are seen on him , then he will be set free . If he re-
negaded after that the same thing would be done to him always as
long as he embraces Islam . Al-Karkhi said this is the saying of
all our companions that the apostate should be always given a
chance to repent . Al-Karkhi added : if this happened many times,
he should be beaten severely then imprisoned till he repents and
embraces Islam .

Allah the Al-Mighty says :
“But if they repent ,
And establish regular prayers” the verse (V.

I said : Some sayings are mentioned on the renegade pun-
ishment and in which see in it a transcendence of the hu-
manbeing’s right in the selection of his religion . We have often
heard this saying nowadays where many talk about the hu-
manbeing’s rights and his freedom .

(1) The former source , edition 4 , p 225 .
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people who gave up their faith and became apostates . Othman
answered him saying : call them to the faith of righteousness and
to testify there is no God but Allah . If they agree , set them free
and if they abstain kill them (.

I said : It is possible that the repentance duration may exceed
three days because the Islamic religion is a faith which unifies
hearts and calls for dialogue in a gentle manner . It also refutes
doubt with clear evidence and gives the culprit a chance to repent
as a wayout from a pscycolegical or intellectual impasse which
made him deviate from what is right .

Allah the Al-Mighty says :
“But if they repent ,

And establish regular prayers
And pay Zakat

Then open the way for them :
For Allah is oft-forgiving ,
Most Merciful” .

And this is the saying of the prophet (pbuh): “It is better for
the Imam to pardon erroneously rather that err in pun-
ishment” @,

(1) The former source .

(2) Surat Al-Tawba verse 5 .

(3) Look into the sideline of “Al-Mohtar reply” by Ibn Abdeen on “Selected Al-Dor in the
Figh of Abu Hanifa doctrine” , edition 4 , p 225 . Al-Hadith was narrated by Al-Tirmizi
in “Al-Hodoud"” book , chapt. dare Al-Hodoud , No. 1424 . Sunan Al-Tirmizi , edition
4,p25.
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if she gave up Islam because the ruling on this is the same for
men and women V),

The punishment is only inflicted on the apostate after being
asked to repent . There was dispute with regard to repentance . In
Al-Thahiriya doctrine the punishment should be carried out im-
mediately @,

Others followed suit in comparison to what Al-Harbi said that
he should be asked to repent within (3) days as Omar Ibn Al-
Khattab (may Allah bless him) did with regard to the apostate
case .

When a man sent by Abu Musa Al-Ashari came to him he
asked him: Have you any news ? The man said , yes a man who
gave up his faith after embracing Islam and we killed him .

Omar said : Did you imprison him for three days , gave him a
loaf of bread daily and asked him to repent ?

Oh , God , I was not present , nor gave an order or agreed
when informed . I pray you to free me from any responsibility
with regard to his killing .

And since no one from the prophet’s companions denied this,
that was a silent unanimity and indication in what was said that
Ibn Masoud wrote to Othman (may Allah bless them) about some

(1) Look into what was said previously in the doctrines of Imams Abe Hanifa , Malik. Al-
Shafiee and Ahmed .

(2) Refer to “Al-Mohalla Bilathar" by Ibn Hazm , edition 12, p 108-118 .

(3) Al-Hawi Al-Kabeer by Al-Mawardi , edition 16 , p 415 . the meaning of Maghroba :
news from adistant country . Al-Athar narated by Al-Bayhaki in Al-Sunan Al-Kobra in
the “book of the apostate” chapt. who said that he should be imprisoned for 3 days .
edition 8 , p 206-207.
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In Imam Ahmed doctrine , the apostate is the person who
gives up faith after he had embraced Islam even if he does this in
a funny mood .

Everyone who denies Allah’s oneness , adopts polytheism or
denies any of his qualities ... or performed an act which mades
him a non-moslem such as saying I am innocent from Islam , the
Holy Quran or the prophet (pbuh) is an infidel . The apostasy of
an insane child, the mad and he who lost his mind owing to sleep,
fainting or taking a non-forbidden medicine is not true, because
there is no ruling for his speech . If the boy became sane his
apostasy will be true if he was able to distinguish .

The punishment for an apostate is killing in unanimity among
all jurists . It was not mentioned that some of them opposed this,
except that Imam Abu Hanifa said the woman should not be
killed if she became an apostate . She ought to be imprisoned,
asked to repent , and embrace Islam . She should remain in prison
till she embraces Islam or die .

The indication for this is that the prophet (pbuh) forbade the
killing of women @.

Most of the scholars opposed this and said she must be killed

(1) Al-Ikna Li-Taleb Al-Intifa by Al-Hijawi Al-Makdisi , edition 4 , p 285-297 , also look
into Al-Insaf in Knowing what is probable on dispute according to Imam Ahmed Bin
Hanbal doctrine by Al-Mardawi , edition 10, p 326-335 .

(2) Look into Badaye Al-Sanaye , edition 7, p 134 . Al-Hadith was narrated by Imam Ma-
lik in Al-Muwata , edition 2, p 6, Al-Bokhari in Al-Jihad book No. 3014 and Muslem
in Al-Jihad book . Chapt. Al-Ghara and Al-Bayat , killing of women and not boys No.
2841 . Sunnan Tbn Maja , edition 2, p 947 .
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according to mundane rules (V.

In Imam Malik doctrine apostasy is the infidelity of a moslem
who was considered moslem after he uttered the two testimonies

voluntary .

Apostasy can be announced in three ways : (utterance of in-
fidelity or polytheism frankly) as his denial of a religious rule (or
an act which includes it) which makes one indeed an infidel as
desecrating the Holy Quran , the Names of Allah and the proph-
ets @,

In Imam Al-Shafiee doctrine apostasy becomes effective in ut-
terance which is infidelity whether it was uttered out of belief.

mockery or obstinacy .

It also happens through performance , and acts leading to blas-
phemy which are done deliberately and as a mockery of faith .
The apostasy of the boy , the mad and he who is forced to act
cannot be considered as true . As for the drunken his apostasy
and embracing of Islam are true @,

(1) Bade Al-Sanaye in Tarteeb Al-Sharaye by Imam Al-Kassani 7th edition , p 134-138
Look also the sideline of “Reply of Al-Muhtar” on selected Al-Dor by Ibn Abdeen .
edition 4, p 221-230.

(2) Al-Dasougi sideline on the grand explanation by Sheikh Mohd. Arafa Al-Dasougi on
the grand explanation by Ahmed Al-Dardeer , edition 4 , p 301-304 . Look into Al-
Kharshi explanation on Khalil brief together with Al-Adawi sideline , edition 1 , p 62-
74 . Also look into the beginning of Al-Mujtahed and end of Al-Muktased by Ibn
Roshd , edition 2, p 459 .

(3) rawdat Al-Talibeen and Omdat Al-Mutagin by Imam Al-Nawawi , dition 10 , p 64-82.
look into Moghni Al-Mohtaj to the Knowledge of the meaning of Al-Manhaj words by
Sheikh Al-Shirbini Al-Khateeb , edition 4 , p 134-142 , look into Al-Hawi Al-Kabeer
by Al-Mawardi, edition 16 , p 406-422 . Look into Qalyoubi and Ameerah , edition 4.
p174-178.

-68-



* Cases according to Jurisprudence (Figh) Point of View *

mitted adultery and stoned , or killed oneself deliberately, or
turned back from his faith after he embraced Islam” (V.

The reasonable is that a moslem has one faith which is Islam.
And as he belongs to it , he abides by its rules . He enjoys rights
endorsed by Islam such as safeguarding himself , his property,
reason and honour . In return for this Islam imposed on him to
comply with its rules . If he embraces another faith he denies
these rules and Islam’s rules are dropped out for him and be-
comes as an opponent to Islam .

Jurists dealt with apostasy rules in detail , but it is better to
deal with them in brief .

In Abe Hanifa doctrine , apostasy means the utterance of the
term infidelity after the existence of faith . It is conditional on the
safety of mind . Apostasy by a mad man and the boy is not valid ,
because reason is a condition for qualification , especially in be-
liefs . If a man has some fits of madness and then becomes sane,
his apostasy will not be considered as valid .

If he becomes apostate while he is conscious then his apostasy
is correct owing to the existence of the indication of his con-
sciousness . The same is applied to the drunken who became in-
sane . His apostasy will not be taken into consideration, as an ap-
preciation and in comparison it is correct according to the rule.
Also the apostasy of he who is forced to give up his faith is not
valid if his heart is full of faith , but in comparison it is correct

(1) Sunan Ibn Maja edition 2 , p 847 . Deliberately means without an excuses because what
is prevalent in killing deliverately that is committed without an excuse . Thus he ex-
pressed this in this saying .
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If they can .

And if any of you

Turn back from their faith

Their works will bear no fruit

In this life

And in the hereafter ;

They will be

Companions of the Fire

And will abide therein” ("),

As for Sunna : the prophet’s saying (pbuh) :

“He who changes his faith , kill him” ). And his saying
also: “It is not permissible to kill anyone who testifies that
there is no God but Allah , and I an His messenger except in
three cases: The adulterer matron , he who Kills another per-
son and he who turns back from his faith and leaves the gath-
ering of moslems” ),

In another saying by Ibn Maja : “It is not permissible to Kill
a moslem except in three cases : A married man who com-

(1) Surat Al-Bakara verse 217 .

(2) Narrated by Al-Bukhari in his book “Repentance of apostates” chapt. the ruling for the
apostate and his repentance 6922 . Fath Al-Bari , edition 12, p 279-280 . Introduce by
Ibn Maja in his book “Kitab Al-Hodoud" chapt “He who turns back from his faith™ Bo.
2535, Sunan Ibn Maja 2nd edition p 848 *“He who changes his faith” what is meant by
who he : “the moslem” and his faith “the right faith , Islam” .

(3) Introduced by Ibn Maja in Al-Hodoud Book™ , chapt. A moslem is not killed except in
three cases No. 2533 .
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To a faction

Among the people of the book
They would (indeed

Render you apostate

After ye have believed!” (V.
And Allah’s saying :

“If any from among you
(Turn back) from his faith ,
Soon will Allah produce

A people whom He will love
As they will love Him-
Lowly with the believers ,
Mightly against the rejecters” @.
Allah as well says :

“Nor will they cease

Fighting you until

They turn you back

From your faith

(1) Surat Al-Omran verse 100 . This verse was revealed when Shas Bin Qais -A jew-
sowed sedition among Al-Ansar and reminded them of wars among them . They fought
among themselves and the prophet (pbuh) came , preached them and remined them that
they are moslems and brothers . They realized what they had done owing to this sedi-
tion and embraced , and this verse was revealed to the prophet (pbuh) look into Al-
Qurtobi interpretation 4th edition , p 155 .

(2) Surat Al-Maeda verse 54 .
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Ye have rejected faith
After ye had accepted it” ("
The 2nd aspect :

The ruling for he who embraces infidelity and hypocrisy and
claims that he is powerless . If a sane moslem accepts infidelity
he becomes an apostate and apostasy in this manner means giv-
ing up Islam either by saying or action .

Its origin is the Holy Quran , Sunna , and the reasonable .
As regards the Holy Quran Allah the Al-Mighty says :
“And if any of you

Turn back from their faith

And die in unbelief ,

Their works will bear no fruit

In this life

And in the hereafter ;

They will be

Companions of the Fire

And will abide therein” ®,

Allah the Al-Mighty also says :

“0, ye who believe !

If ye listen

(1) Surat Al-Tawba verse 66 .
(2) Surat Al-Bakara verse 217 .



* Cases according to Jurisprudence (Figh) Point of View *

Another indication is the prophet’s saying (pbuh) : “Are peo-
ple turned on their faces or noses except for what tongues
uttered” (V).

The first aspect :

Mocking Allah’s rules has many forms such as hypocrites,
those who prohibit what Allah made legitimate and those who
made permissible what Allah prohibited . For an example - he
who says that interest is permissible since its prohibition is
against the needs of our present time . Such a person mocked
Allah’s rules , because Allah strictly prohibited interest (Riba).
Also he who says obscenities are permissible under the pretext to
defend the humanbeing freedom and his rights mocks Allah’s
rules because Allah prohibited all obscenities whether apparent
or concealed .

Anyone who doubts , denies or changes any of the Holy
Quran’s rules , the prophet’s Sunna , deeds of the wise caliphs or
denies what was agreed on unanimously by the nation as well as
what is considered as a duty in faith , mocks Allah’s rules . This
act is considered as a clear infidelity, and is unjustifiable. He who
did it should repent according to conditions of repentance or else
infidelity rule must applied to him in accordance with Allah the
Al-Mighty saying :

“Make ye no excuses :

(1) Narrated by Al-Tirmizi in Al-Iman book , Chapt. what prohibits praying No. 2616, Su-
nan Al-Tirmizi edition (5) , p 13 . Narrated by Ibn Majed in “Seditions™ book , chapt . -
Holding the tongue in Sedition No. €973 , Sunan Ibn Maja second edition p 1314-1315.
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It is impossible mentally to combine between glorification and
mockery .

Thirdly : These rules were in their interest . Gracious God pro-
hibited deliberate killing to maintain the being of a humanbeing.
Allah also prohibited adultery to safeguard his ascription and
honour . He prohibited wine to keep safe his mind and imposed
Qisas (punishment) to deter murderers and criminals .

A reasonable man should not make a mockery of what he is
interested in . If he did so he should be made accountable even if
he uttered it .

Fourthly : This reason is derived from the first cause . Allah
rewards people for their good deeds and saying and at the same
time punishes them for their evil deeds .

This is indicated in the Holy Quran . Allah the Al-Mighty
says:

“On the Day when their tongues ,

Their hands , and their feet

Will bear witness against them

As to their actions” (),

Gracious God also says :

“Not a word does he

Utter but there is

A vigilant Guardian” @,

(1) Surat Al-Nour verse 24 .
(2) Surat Kaf verse 18 .
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And His Messenger , that ye

Were mocking 2" O,

Allah stressed their infidelity in his saying :
“Make ye no excuse :

Ye have rejected faith

After ye had accepted it .

If we pardon some of you ,

We will punish others amongst you ,

For that they are sinners” .

Imam Ibn Al-Arabi said :

What they had said was either seriousness or mockery . Any-
how it was infidelity Mockery with infidelity is infidelity in itself
without any exception, since verification is the same as right. And
science and mockery are the same as falsehood and ignorance

I said : mockery with Allah’s rules , verses , names , qualities,
His prophet’s and messengers is done with mere utterance and in-
tention has no place for the following reasons :

Firstly : Intention is hidden and rules are based on what the
tongue utters .

Secondly : Allah revealed these rules to the faithful and they
became binding to them owing to the creation , nature and their
promise to Allah . This made it imperative to sanctify the creator.

(1) Surat Al-Tawba verse 65 .

(2) Surat Al-Tawba verse 66 .

(3) The Holy Quran rules . Chapt. 2, p 976 .
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anyone like those who look after food , lie while talking and are
cowards in fighting . Others said : Does this man think that he
will conquer Damascus, palaces and Bani Al-Asfar castles.

When Allah revealed to His messenger and prophet about
their hypocrisy , the prophet (pbuh) stopped , called them and
spoke to them face to face about what they said . Their chief
(Wadeea Bin Thabet) followed the prophet , apologized and
claimed that they were only chatting .

Allah the Al-Mighty said in the Holy Quran :
“The hypocrites are afraid

Lest a Sura should be sent down
About them , showing them what

Is (really passing) in their hearts .

Say : “Mock ye ! but verily

Allah will bring to light all

That ye fear (should be revealed)” "
Allah the Al-Mighty also says :

“If thou dost question them ,

They declare (with emphasis) :

“We were only talking idly

And in play” Say : was it

At Allah , and His signs ,

(1) Surat Al-Tawba,, verse 64 .



Cases according to Jurisprudence (Figh)
Point of View *

236- The ruling for he who mocks Allah’s rules
and verses.

Brother Bashir Ali Balakhdar from Algeria sent a letter in
which he asked about the ruling for a man who mocks Allah’s
rules and verses ... . He also inquires about a man who says
he is an infidel , hypocrite and powerless .

The answer to this question has two aspects :-
Firstly : the ruling for those who mock Allah’s rules and verses:

To mock something is to make fun of it . He who mocks an
act makes fun of it , and he who mocks Allah’s rules and his
verses makes fun of them . Mocking Allah’s rules is a quality for
the hypocrites . The first to do that were the hypocrites of Al-
Medina .

They used to show allegiance and love to the prophet (pbuh)
while they conceal something else. While the prophet (pbuh) was
walking during Tabuk battle , some of the hypocrites marched
with him and were mocking . Some of them said: we did not see

(*) These are questions received from dear readers. Answers are given by the journals's pro-
perietor and Editor-in- Chief Dr. Abdur-Rahman Ibn. H.Al-Nafisah .

(1) Ibn Abbas (may Allah bless them) said that they were (70) men . Allah the Al-Mighty
revealed their names then removed them as a mecay upon them and their moslem sons .
Al-Jamae of the Holy Quran rules by Imam Al-Qortobi . Chapt. 8 . p 196 .
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Crime against Mentality :-

Since Reason is the basis for any commission and it is re-
stricted to the humanbeing who if he looses his mind he becomes
dependent on society . Therefore the wise legislator said (Diyya)
compensation should be paid for him because of the crime which
made him insane . Prophet Mohd. (pbuh) said: “Diyya for the
mind” ).

Mental diseases :-

Mental disease is every disorder in behaviour or it may be or-
ganic which is dangerous and requires the intervention of a doc-
tor and may be his admission to a hospital ).

Mental diseases have many levels . Some are serious such as
imbecility , mental retardation , stupidity and the most serious
full madness - the loss of Reason .

The causes of mental diseases are many and different . Some
of them are hereditary and some acquired . There is a disease
called old age dotage which affects old men Allah the Al-Mighty
says:-

“And of you there are

Some who are sent back

To a feeble age , so that

They know nothing after

Having known (much):” ®,

(1) Sunan Al-Nisace 8/258 , Ibn Hajar in Al-Talkhees 4/17 .
(2) Dr. Fakher Akel , psychological sciences Museum , p 232 .
(3) Surat Al-Nahl , verse 70.
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Mentality :-

The mentality of the individual or the nation is the result of in-
teraction in certain conditions with the culture surrounding him,
and since cultures differ from one nation to another and the cir-
cumstances of the reaction of every nation to its culture , we find
that a great number of mentalities emerge such as (The Arab
Islamic Mentality) also (The European Mentality) and (The Chi-
nese Mentality) ... etc. The description of a mentality as Islamic,
european and Chinese does not mean adding a moral value to a
certain mentality , neither it means the absolute preference of a
mentality to all other mentalities .

Mentalities are distinguished according to their creative inter-
action with this universe to enable the humanbeing to perform his
duty towards this universe. But the Islamic mentality was merited
for its interaction with Gracious God’s Revelation which is all
right .

Allah the Al-Mighty says :-

“No falsehood can approach it

From before or behind it :

It is sent down

By One Full of Wisdom ,

Worthy of all Praise” V).

And also what the prophet (pbuh) said is a revelation from
Allah the Al-Mighty .

(1) Surat Fussilat , verse 42 .
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“The answer of Believers ,

When Summoned to Allah

And His Messenger , in order

That he may judge between them ,

Is no other than This :

They say , we hear and we

Obey” ™,

Those who resorted to their minds instead of “Revelation™
were described by Allah the Al-Mighty as infidels . He also de-
scribed them by saying :-

“When Our signs are rehearsed

To them , they say : “we

Have heard this (before) :

If we wished , we could

Say (words) like these

These are nothing

But tales of the ancients” @,

Monotheism scholars were unanimous that he who claims that
his saying and thought is wiser than the Holy Quran or denied
some of the Holy Quran’s verses is an infidel . As regards mun-
dane matters , the sphere is open for “Reason” to discover and
invent and this is commended and requested by Islamic Sharia .

(1) Surat Al-Nour, verse 51 .
(2) Surat Al-Anfal , verse 31 .
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stated that reason has limits which it cannot exceed . The five
senses are the window through which Reason look at life , sure
they are limited. For an example - Hearing has certain limits
which it cannot transcend . The same applies to Sight , Taste and
smell ... etc.

Consequently “Reason” also is in need of another source
which clarifies what is mysterious to it and unable to realize , and
this is the revelation .

This does not mean the abolition of the mind’s role , but there
is a balance between “Reason” and Quoting . For reason thinks
within the limits allowed by Sharia . Allah the Al-Mighty in-
structed in many places in the Holy Quran to activate the minds
and even commended who have minds and contemplate with
them , but He revealed Sharia , orders and interdicts .

Reason in turn works diligently to realize its goals and not ex-
ceed them .

Allah the Al-Mighty says :-

“It is not fitting

For a Believer , man or woman ,
When a matter has been decided
By Allah and His Messenger ,
To have any option
About their decision” "),

He also said :-

(1) Surat Al-Ahzab , verse 36 .
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Reason’s controversy and quoting :-

In fact there is no contradiction between “Reason™ and “*Quo-
tation” . All that was revealed in the Holy Quran and true sayings
of the prophet (pbuh) definitely does not contradict what is quite
clear from the reasonable , and this therefore does not contradict
what was revealed in the Holy Quran and true sayings of the
prophet’s (pbuh) as was stated by Ibn Taymiya , Ibn Hazm and
Ibn Roshd V.

But there are some whom Allah effaced their insight and fol-
lowed the path of those who were led astray and the despised .
Those in whose hearts the flame of faith faded and thought that
their minds are bigger than Sharia , and also made “Reason™
overwhelm , quoting , had called for the separation between *“Re-
ligion and the state” claiming that religion is the cause of back-
wardness . There is no doubt that this behaviour reflects their ha-
tred, spite and ignorance with regard to the essence of their creed.

Islamic civilization only reached its climax within the frame-
work of Sharia and the rules of the Holy Quran and the prophet’s
Sunna (pbuh) .

Rationalism :-

It is a philosophic attitude which was adopted by plato who
said: That “Reason” is the sublime means to get the truth , or in
other words “Reason” is not in need of to the Heaven's revela-
tion®. There is no doubt that this contradicts what exists at
present and ignores facts which we concluded previously and

(1) Look into the Formation of Arab Mind . by Dr. Mohd. Al-Jabiri , p 321 .
(2) Dr. Fakher Akel . Dictionary of psychological sciences . Beirut 1988 .
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differences in the mind’s function between man and woman . The
intelligence sphere for men is much wider than that of women m,

And this is what was proved by the Islamic Sharia more than
(1400) years ago , when the legislator said that the woman’s
testimony equals half of that of the man and made the support of
the family for the man rather than the woman .

Allah the Al-Mighty says :-
“Men are the protectors
And maintainers of woman ,
Because Allah has given
The one more (strength)
Than the other” ®.

But this does not mean that the woman is the underdog . Ab-
solutely not , for Allah granted her the rights , even He equalized
her with men with regard to human dignity and she restored
rights which she was deprived from . Allah also charged the
woman with the same missions as men . He even honoured her
more , and exempted her from the missions which do not fit her
nature which leans towards gentleness such as Jihad , because it
needs perseverance and roughness . This support (Kawama) for
men does not mean that men are preferred by Allah more than
women . It defined certain specializations by Gracious God for
the husband and wife to establish a stable marital life .

(1) Al-Shark Al-Awsat Newspaper , edition No. 6092 . Thursday 3/8/1995 .
(2) Surat Al-Nisa, verse 34 ,
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Difference between human minds :-

Not all human minds are the same with regard to the ability of
understanding and absorption . There is a sublime wisdom in this,
and difference in mental abilities means that there are differences
in other abilities , thus specialization emerges in society and eve-
ry job will have those who will mange it .

Allah the Al-Mighty says :-

“Is it they who would portion out

The Mercy of thy Lord ?

It is we who portion out

Between them their livelihood

In the life of this world :

And we raise some of them

Above others in ranks ,

So that some may command

Work from others .

But the Mercy of thy Lord

Is better than the (wealth)

Which they amass” O,

As for mental differences between man and woman , modern
studies notably those carried out for this purpose in chicago uni-
versity in 1995 , have confirmed this . It concluded that despite
all attempts to equalize between man and woman , there are real

(1) Surat Al-Zakhrof , verse 32.
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the resort for any mission and its essence . A humanbeing with-
out reason cannot be charged with any mission according to
Islamic Sharia . This is supported by the prophet (pbuh) : “Re-
sponsibility does not apply to three ... , and the madman till
he becomes sane” (V).

Limits of Reason :

Allah the Al-Mighty laid in the human mind huge potentials
and abilities for understanding , contemplation and realization.
This enabled it to excell all other creatures who lived with him on
earth . Does this mean that “Reason” has no limits ? The answer
off course is no , because there are things beyond the realization
of the humanbeing and his understanding . Allah the Al-Mighty
told the humanbeing about them through revelation. There is still
many things which Gracious God kept their secrets for Him alone
He says :-

“He (alone) knows the unseen ,

Nor does He make anyone

Acquainted with His secrets” @.
Allah the Al-Mighty also says :-
“Of knowledge it is only

A little that is communicated

To you, (O men !)” ¥,
(1) Sunnan Abe Daoud , edition 4 , p 560 . Mustadrak Al-Hakem , edition 2, p 59
(2) Surat Al-Jinn , verse 26 .

(3) Surat Al-Isra, verse 85 .
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Truly it is not the eyes
That are blind , but the
Hearts which are

In their breasts” .

In Sunna Abu Sa‘eed Al-Khidrey (may Allah please him)
quoted the prophet (pbuh) as saying : “There are four kinds of
hearts : a clear heart which comprises something like night
lamp which brightens it , an enveloped heart whose cover is
tightly closed, a degenerated heart , and a plated heart . The
clear heart is that of the believer , his lamp is full of light. The
enveloped heart is that of the infidel , the degenerated heart is
that of the hypocrite who knew and denied , and the plated
heart is one of faith and hypocracy . The example of faith in it
is like plants which are watered by good water , and the sam-
ple of hypocracy is like ulcer which is supplied by blood and
pus . If one of them prevailed it overcomes the other” 2.

the heart is not the machine - which only pumps blood inside
vessels , but it has other functions , the most important of which
is “Reason” , as it was revealed in a verse in the Holy Quran as a
noun , but it was mentioned in more than (60) verses in the form
of a verb . This is an indication by Gracious God to us not to toil
in searching for the essence of the heart .

The position of “Reason” in Islamic jurisprudence :

Islamic jurisprudence gave top priority to reason . It made it

(1) Surat Al-Haj , verse 46 .
(2) Al-Musnad by Imam Ahmed , edition3,p 17.
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As regards philosophers they gave “Reason” different defini-
tions which all were reduced to that of Al-Bakellani . As for doc-
tors they said that “Reason” is one of the mind’s functions which
is linked only to the mind . This means that the reason looks at
the outside would through the (5) senses .

As for Sharia it agrees and disagrees with them . The Holy
Quran linked between the senses and “Reason” strongly .

Allah the Al-Mighty says :

“Deaf , dumb , and not blind

They are void of wisdom™ ".

But Sharia differs with doctors who say that “Reason” is
linked only to the mind , but there are other instruments which
share the mind in this magnificent mission , ahead of which is the

(Heart) .
The Holy Quran and Sunna provide a solid proof which con-
firms this .

Allah the Al-Mighty says :-
“Do they not travel
Throught the land , so that
Their hearts (and minds)
May thus learn wisdom
And their ears may

Thus learn to hear ?

(1) Surat Al-Bakara , verse 46 .
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provided with proofs and intellectual indications . They urged
their people to resort to reason and contemplate Allah’s creatures
as well as His wonders , so that they may be able to bear the re-
sponsibility which Allah the Al-Mighty bestowed upon them .

Many people who had preponderant minds were able to alter
the history of humanity . Those are divided into two parts :-

The first : employed these abilities in good deeds and what is
beneficial for humanity .

The second : employed them in evil deeds and what is harm-
ful to humanity .
The Essence of Reason :

What is reason ? what is its nature ? Is it like limbs or is it one
of the mind’s means ? would it be possible to realize its essence

oneday , or will it remain a vague mystery of Gracious God's
mysteries which He only realizes the means of their performance?

Many deligents tried to answer these questions such as lin-
guists , philosophers and clerics . Linguists consider “Reason” to
mean Understanding . Other names for “Reason” are Al-Lob,
Al-Haja , Al-Fkr, Al-Zihn and Al-Fitna . As for lawmen they de-
fined reason as the ready force to accept science or to distinguish
between right and falsehood .

Qadi Abu Bakr Al-Bakellani defined reason as saying: “Rea-
son is to abide by duties and to shun the impossible while keep-
ing with the known customs” (!,

(1) Dr. Abdul-Majeed Al-Najjar : Khilafat Al-Insan between Revelation and Reason .
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Dr. Ahmed Mohd. Kan‘an :-

Reason’s Blessing :

Allah the Al-Mighty distinguished the humanbeing with the
great blessing of “Reason” . through reason alone he can realize
facts and differentiate between the right and falsehood .

Had not Allah the Al-Mighty granted him this merit, he would
have been like other creatures . Owing to the blessing of reason
which Allah the Al-Mighty bestowed upon the humanbeing, he
was able to present something new everyday. Some things were
imaginary, but the humanbeing was able - thanks to Allahs gift -
to change them to felt realities .

Allah the Al-Mighty urged in the Holy Quran the use of rea-
son , and blamed those who do not resort to reason and do not
deliberate . Gracious God resembled them with beasts . Allah the
Al-Mighty says :

“For the worst of beasts

In the sight of Allah

Are the deaf and the dumb , -

Those who understand not” "),

All the prophets whom Allah the Al-Mighty sent were

(*) A member of the Saudi Society for the family and Society thereby .
- A member of the International Society for Medicine History . (ISHIM) .
(1) Surat Al-Anfal , verse 22 ,
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B- a part which is not necessary for the contract but it is ben-
eficial to it , as to condition mortgage or a special quality in what
is sold . In this case this condition is correct .

C- a part which is not necessary to the contract , and not in its
interest , but does not contradict accepted conditions such as a
condition for the seller’s benefit , to ride on the sold animal for a
certain period or distance .

It is also accurate because it does not contradict the contents
of the contract or Sharia (.

Sheikh Al-Islam Ibn Taymiya says in this part : contracts and
conditions are normal practices , the origin in them is that they
are not prohibited and it is preferred to say they are permissible
till an indication says what is contrary .

The indication is what Allah the Al-Mighty says :

“...... , when He hath

Explained to you in detail

What is forbidden to you ...” ®.

It is general in kinds and deeds if they are not spoiled 3.

We conclude from the above mentioned that “Inflation” is one
of the defects of money , and he who suffered great losses owing

to inflation is entitled to ask for just compensation according to
what is decided by experts and judges .

(1) Look into Al-Moghni by Ibn Qudama 6/156 , and introductions by Ibn Roshd 2/544.
and Al-Majmou 9/257, 258 .

(2) Surat Al-Anam verse 119 .

(3) Majmou Al-Fatawa 29.150-152 .
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3- Abolition : the prohibition of dealing with money by the
Sultan (ruler) . In such behaviour the benefit of money is lost .

4- Cheating : it is the forgery of money and making it look like
banknotes which are printed by the state . Which puts it to cir-
culation to buy goods with it , pay certain bills , or its exchange
with a true currency or something else .

To what extent is it true to guarantee the value of what
should be paid as confirmed in the contract :

If we consider devaluation of money as a defect , we should -

before considering the guarantee of the money value - have a
look at ulema (scholars) divisions of contract’s conditions . They
divided them into many parts , the most important of which are
two :
The first : which contradicts the contents of the contract or legal
rules , therefore it is invalid in itself , and the contract is correct,
or invalid in itself but aborting the contract ** such as a condition
which causes harm , the unawareness , interest or what aborts the
contract’s benefit . For an example as someone who sold a house
to another person on condition that he does not dwell in it , or
who married a woman on condition that he does not have sexual
intercourse with her (.

The second : which does not contradict the contract . It consists
of many parts :

A- a part which is necessary to the contract such as delivery
conditions , payment at once , and this does not affect the validity
of the contract .

(1) Look into Al-Moghni by Ibn Qudama 6/156 . Al-Majmou 9/258 .
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That the first group see that the increase or decrease in money
value is not a defect and has an effect on the value .

They looked at the price mentioned in the contract as valid
and can be paid by its equivalent , without a hike or decrease .
They also noticed putting an end to the interest justification in the
same kind , and forbade the infliction of harm .

As for the second group : The said the value is fixed but
looked into the real meaning of the price which is not the image.
They also said that the general rules of Islamic Sharia say justice
should prevail and loss prevented .

When deep drop in prices occur , justice cannot be achieved

except by saying that the value is that which is authenticated in
the contract .

This difference is subject to assiduity since there is no firm
text which should be referred to , therefore everyone of them said
what is preponderant to him . The question is a modern one
which requires further discussion and verification to define its le-
gal rules .

Jurists viewpoint on currency defects :

Jurists (scholars) mentioned four defects related to criticism
from jurisprudence point of view . They are :
1- Stagnation : it is the non-circulation of money in all countries.
2- Cessation : the non-availability of money for dealing , even if
it is available with money changers or at homes . It is as if money

was absent from dealers and appeared in other places but dis-
appeared from the place of its existence .
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or decreased , he cannot receive anything else except the prices
unanimously agreed on by all , and also the remaining prices if
they were not considered null and void but increased or de-
creased with regard to the prices of all .

3- To put an end to interest justification , because the return to
the value leads to the hike in one of them . IT is interest when we
look at .....

4- This leads to loss owing to the unawareness of the paid
price (.

The second saying :

It is the saying of those who see that the excessive hike or
drop in money value makes it imperative to return to the origin
value .

- This opinion is ascribed to the two Imams Abe Yousef and
Mohd. companions of Abe Hanifa and those who Ibn Abdeen
ascribed to in his message “Development of Rokood on money
issues”.

Also this opinion is ascribed to Imam Al-Rahouni , one of Al-
Malikiya scholars @®. They used general indications in Islamic
Sharia which say justice should prevail , and forbid injustice.
They also complied with legal rules which preserves rights and
forbid harm and causing harm to others .

Looking into the above mentioned sayings and their in-
dications we conclude the following :

(1) Look into previous references , and look into Nuzhat Al-Nofous in showing the ruling
for he who deals with money by Ibn Al-Haem ,p 71,72.
(2) Ibn Abdeen messages series 2/58 , sideline of Al-Rahouni 5/121 .
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of Saudi Arabia said : Banknotes are considered as a currency in
; : 1
itself , the same as gold , silver and other prices m,

Denial of its value leads to problems such as the non-payment
of Zakat for banknotes value , or their interest and the imper-
ishability of “Al-Salam” with them with regard to those who say
one compensation should be in cash such as gold or silver , in ad-
dition to other problems @),

Consideration of Inflation a defect in currency requires com-
pensation :

He who follows up ulema (scholars) viewpoints finds twWo op-
posite sayings on this issue :

The first saying which is well know to chiefs of the four doc-
trines . IT says that inflation (cheapness) is not a defect which re-
quires compensation . The main topic for them is in selling , and
some of them added to it the loan , rent and other dealings .

They mentioned the following indications :

1- These prices were fixed according to the signed contract.
They exist by themselves or by their equivalents . He deserves
nothing except what was mentioned in the signed contract .

2- Comparison with regard to Dirhams , Dinars , the measured
and the weighed .

If a signed contract is related to them and the prices went high

(1) The 10th resolution , third session 1 - 17/4/1394 H.

(2) Look into : Banknotes , its origin , date , value , and ruling . Abdullah Bin Imrai .

(3) Look into : Al-Mabsout by Al-Markhi 4/28-29 , sideline of Ibn Abdeen 4/534, Al
Mudawana Al-Kobra by Imam Malek 3/444-445 . Al-Om , Al-Shafei 3/38 . Al-
Majmou by Al-Nawawi , 9/282 and Al-Moghni 6/442 ,
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To what extent is inflation considered a
defect in currency which requires
compensation

Dr. Hamza Bin Hussein Al-Fi‘er :-

The devaluation of money which is called in modern economy
“Inflation” is one of the most complicated problems which af-
fects the states economies , notably poor countries . Definitions
of inflation meet at one meaning which says that it is a steady rise
in the general level of prices together with a steady drop in mon-
ey buying value .

Banknotes by which people deal nowadays are undoubtedly
money , because it is the means which is acceptable in general to
people for exchange and evaluation of items, since there is no
other currency to use .

This opinion was unanimously endorsed by jurists and senior
ulema authority in the Kingdom of Saudi Arabi .

The Islamic jurisprudence council which is affiliated to the or-
ganization of the Islamic conference (O.I.C) resolution said :

Banknotes are considered as money which have the price val-
ue in full , and are governed by rules applied to gold , silver and
other prices . Senior ulema authority decision in the kingdom

(*) A professor at Al-Sharia Collage - Um Al-Qura University . A Preacher at the
Holy Mosque in Makkah Al-Muharamah . Memver of Al-Sharia control body
at Al-Jazera Bank .

(1) Look into Dr. Shawqi Donya , Inflation and standard linking , p 2, 3, by Dr. Abdul-
Rahman Yosri .

(2) Resolution No. 21 (9/3) 86 .
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apparent that the Holy Quran is the written revelation beyond
doubt , and which is immunised against any scientific error ‘1.

We have realized from what was mentioned before that the
basis of Islamic rulings is the order of Allah Al-Mighty and His
heavenly revelation which is represented in the Holy Quran vers-
es and the prophets Sunna . The basis of law is : pure mental
imagination and “Idealities” which have no return for them in the
world of reality or they do not exist in it . They also do not ex-
empt the human thought from being led astray without any in-
dication or from reference to uncontrolled reasons -and some-
times non-existent- .

The support of the natural law doctrine which is based on rea-
son alone leads to the domination of the political authority or the
political ruler of the state in an absolute manner with regard to
law . This in turn will lead to tyranny . The support of this doc-
trine also leads to the weakness of positive legislation to deal
with all disputes . But the abidance by Islamic Sharia does not
lead to this .

What remains , I recommend those responsible for drafting
laws in Arab and Islamic states not to adopt the western pattern
in assiduity which is based on the adoption of the natural law the-
ory an justice basis which are based on pure mental rules which

do not exist in reality .

(1) Maurice Boukay : “The old testament , the Bible , the Holy Quran and Science™.
Translation of Sheikh Khaled , Mufti Of Lebanon , p 290, the Islamic office .
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but a group of vague thoughts with no firm content , that is to
say, they are really unspecified and uncontrolled .

A comparison between Sharia ruling Basis and that of law :

Islamic Sharia differs basically from the natural law doctrine
which was reported to have a connection with the natural law ba-
sis . That is to say that the idea of this philosophic doctrine is per-
plexed in its meaning and reality , passed through different stages
and the natural reason was its source (V).

As regards Islamic Sharia it is fixed and written texts . It pro-
vides us with positive , specific and controlled rules because it is
God’s revelation represented in the Holy Quran verses and the
prophet’s Sunna (pbuh) . The Holy Quran is the direct revelation
and the prophet’s Sunna is the indirect revelation . Gracious God
says :

“Nor does he say (aught)

Of (his own) desire

It is no less than

Inspiration sent down to him” .

Both of them are called by Islamic scholars the transferred,
that is to say the true report which is transferred from Gracious
God through the prophet (pbuh) .

The French scientist Mauric Boukay in his book: “The old
testament , the Bible , the Holy Quran and science” said thus it is

(1) Dr. Abdul-Nasser Tawfiq Al-Ahar : An entry to law study and application of Islamic
Sharia , p 373-374 . Al-Saada printing house , Cairo , 1997 .
(2) Surat Al-Najm verse 3-4 .
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It is a synonym to the word law and in accordance with it .

The basis theory , origin , essence , the entrance to law and
objective sources of the law are all names for one thing . It is the
foundation from which the law is derived (V.

The natural law doctrine :

The natural law opinion is really perplexing in its meaning
and essence with regard to those who support it . Some of them
described it as unwritten and coming from gods . Some of them
described it as reason’s law which emanates from reason and hu-
man nature. There is another trend which calls for the natural law
development theory in accordance with the states’ globalism .

The natural law idea passed through different stages . Its con-
tents do not remain unchanged . But it ended to express just val-
ues , supreme ideals or ideal indications to justice . It was created
by the humanbeing himself according to time and place .

The most important criticism addressed to the positive law
doctrine :

To say that natural law rules are derived from mere thinking
and deliberation by reason contradicts the firmness’ claims of
these rules and their etemnity as claimed by their supporters that
they aim at changing peoples’ mentality , its disagreement and
the effect of various conditions of the environment on it .

Also this saying leads to the conclusion that these rules are

(1) Dr. Abdul-Hay Hijazi : the entrance to the study of law science , p 10-11 .
(2) Dr. Samir Tnago : the general theory for law , p139 , and Dr. Hamdi Abdul-Rahman:
the idea of law , p 54 .
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it considers indications rules , according to texts , and derives
their strength and proofs from these texts .

What is important in Islamic Sharia is only the legal text . It is
alone from which the legal ruling and its indication is derived .

The inclusion of the rulings in the texts :

It is well known that the true legislator is “Allah™ Alone and
the prophet (pbuh) reports and clarifies His revelations .

The role of those who perform assiduity and key men in all
times is limited to the unveiling of the ruling and make it appar-
ent to people . They exert a scientific and mental effort during
which they pursue tokens and indications made by the legislator
and guide to Allah’s ruling for every problem . And since the leg-
islator’s address is only an indication for the ruling and not its es-
sence . The texts of this address included all acts of the entrusted
and comprised rulings for all incidents which happened and will
happen . As regards this , the late Imam Shafiee said : “for every
disaster which befalls any moslem , there is an indication related
to means by which it is possible to deal with it” (V.

The law basis :

Law is a simple general one which organizes social links
among society members in an imposed and general manner,
through the threat to impose the penalty owing to the violation of
law @,

(1) Imam Al-Shafice , Mohd. Bin Idris: Al-Risala , p20 . Scientific books house , Beirut,
verification of Ahmed Shaker .

(2) Dr. Jamil Al-Sharkawi , lessons on the law’s origin “the law's theory” p13 , Dar Al-
Nahda Al-Arabiya , Cairo , 1966 .
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For them , and that they
May give thought” (V.

Comparison also is not an independent indication from the
texts of the Holy Quran and Sunna . It does not contradict them,
but an indication which depends on texts . It derives its strength
from them .

Comparison which was defined by fundamentalists as giving a
case which has no text , the ruling of another one which has a text
related to its ruling , owing to the equality of the two cases in the
cause of the ruling @, is not an independent indication apart from
texts or contradicts them but an indication to reasonable texts.
Gracious God said :

“Say not to them a word

of concept’” ®: means literally the prohibition of grumbling.
but according to reason the prohibition of other acts rather than
grumbling as beating , offending and other acts .

What was said about comparison applies also to the general
interest . That is to say if comparison was an indication with a
single reasonable text , then general interest is an indication with
a group of reasonable texts .

The same applies to the remaining indications or general in-
dications adopted by scholars of Islamic jurisprudence such as
appreciation , custom , accompaniment and others , that is to say
(1) Surat Al-Nahl verse 44 .

(2) Al-Ansari : Fawateh Al-Rah , Muslem’s explanation “Al-Thabout” chapt. 2 , p 3 .

(3) Ibn Qudama : Rawdat Al-Nazer , p 145 .
(4) Surat Al-Isra verse 23 .
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by the eternal miracle . The prophet (pbuh) confined his miracle
to the Holy Quran by saying :

“All prophets who preceded him were given miracles
which were believed by humanbeings , but what was I given a
revelation by Allah to me . I hope to be the prophet who has
the biggest number of followers on Judgement Day” M,

The Holy Quran called for the obedience by Al-Sunna and de-
pendence on it , in quoting rules which are specific in general, in-
cluding Gracious God saying :

“O ye who believe !

Obey Allah , and obey

The Messenger

And those charged

With authority among you” @,

Sunna provides an interpretation to the meanings of the Holy
Quran .

Gracious God says :

“And we have sent down

Unto thee (also) the Message ;
That thou magest explain clearly

To men what is sent

(1) Narrated by Imam Al-Bokhari in his Saheeh , in the book of “Al-litisam by the Holy
Quran and Sunna” No. 2774 . Numaration of Mohd. Fouad Abdul-Baki , and Muslem
in his Saheeh in “Kitab Al-Eiman" No. 152 , mumeration of Mohd. Fouad Abdul-Baki .
(2) Surat Al-Nisa verse 59 .
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This saying indicates the need for the performance of prayers
and giving Zakat .
The second direction : Its indication for origins and rules on
which sub-partial rules depend , such as its indication that una-
nimity is an evidence and comparison also is an evidence on
which we should depend to deduce rules , and that the prophet’s
companions saying is a proof and the rules of those who preceded
us is an indication and so on ("),

The Holy Quran, Sunna and others of indication rules deduced
from them are called by jurists the general indications, because
they guide the assiduous and make them well acquainted with un-
known rules @. these are: the Holy Quran , Sunna , unanimity
and comparison . Also there are subordinate indications . These
are the general interest and appreciation . Some of them are con-
sidered comparison within these indications . They are derived
from the Holy Quran and Sunna . The fundamentalists clarified
the ranks of these sources or indications when they referred to
them for the sake of deriving rules from them . All these sources
and indications in their various kinds are referred to their first
source when verified , the Holy Quran . Al-Amidey said after he
mentioned the indications “the origin of all of them is the Holy

Quran” @,

The prophet’s Sunna is referred to its first source -the Holy
Quran- . It is based on the truth of the message which was proven

(1) Al-Shatibi : Accordances in Sharia Origins , chapt. 3,p 22

(2) Al-Asnawi ; Nihayat Al-Sool chapt. 1,p22.

(3) Al-Amdi : Al-Thkam Fi Ausoul Al-Ahkam , chpt. 1,p 163.

(4) Al-Amdi : Al-Thkam Fi Ausoul Al-Ahkam , chpt. 1,p 163,
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ification rules , Zakat , Hajj , Jihad , hunting and sacrifices , such
as Gracious God’s saying :

“And be steadfast in prayers
Give Zakat ,

And bow down your heads
With those who bow down

(in worship)” (.

Allah the Al-Mighty also says :
“Be steadfast in prayer

And give Zakat

Then did ye turn back

Except a few among you

And ye backslide (even now)” 2,
Gracious God also says :

“And be steadfast in prayer
And give Zakat :

And whatever good

Ye send forth for your souls
Before you , ye shall find it
With Allah : for Allah sees
Well all that ye do” .

(1) Surar Al-Bagara , from verse 43 .
(2) Surar Al-Baqara , from verse 83 .
(3) Surar Al-Baqara , from verse 110 .
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indication for His rulings is : the texts of heavenly revelation, and
the prophet (pbuh) is the informant of Allah the Al-Mighty
speech “The Holy Quran” .

Also the prophet (pbuh) is the interpreter to Allah the Al-
Mighty speech with regard to the prophet’s Sunna texts which are
considered as a part of heavenly revelation .

Allah the Al-Mighty says :

“Nor does he say (aught)

Of (his own) Desire

It is no less than

Inspiration sent to him” ",

This means that the origin of Sharia laws is the texts of the
heavenly revelation with its two divisions : the Holy Quran and
the prophet’s Sunna .

Consequently the understanding of the Sharia ruling depends
on the understanding of the Holy Quran and the prophet’s Sunna
in general and in detail . They are the origin of Islamic legislation
and a source to all Sharia rules and other indicative rules which
help to derive the sub-partial rules as unanimity , comparison,
general interest , appreciation and others .

That is to say these texts are considered an origin and a source
to Islamic rules in two directions :

The first direction : Its indication for sub-partial rules as pur-

(1) Surat Al-Najm , verse 3and 4 .
(2) Al-Shatibi : Accordances in Sharia Origins , chapt. 4,p 16 .
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* The Basis of Sharia Ruling and Law (comparison study) *

The Ruler in Islamic Sharia and the Reason’s job according
to Islamic Ulema (scholars) :

There is no difference at all among Islamic Scholars . Allah
the Al-Mighty alone is the ruler , that is to say the source of rul-
ings and who formulated them -all Sharia laws- whether the rul-
ing was derived from the text revealed by Allah to His messenger
(pbuh) such as the Holy Quran , Sunna or what jurists concluded
with regard to the ruling which is based on indication and tokens
made by Gracious God to deduce His rulings , because assiduity
is a feature for the ruling and not a source for it .

Allah the Al-Mighty says :-
“..., The command
Rests with none but Allah :
He declares the truth ,
And He is the best of judges” (.
The Reason’s job according to Islamic ulema (scholars) :

Reason according to all Islamic scholars cannot be a legislator
after the ruling has been revealed , but looks into the legislator’s
texts and general rules . The reason’s job is the realization of the
ruling not its positivity . It is a means to realize the Sharia rule
according to unanimity by Moslems @,

The origin with regard to Sharia laws is the legislator’s texts:
The ruler is only one , He is Allah the Al-Mighty and the

(1) Surat Al-An‘am verse 57 .
(2) Look into Al-Bahr Al-Moheet in jurisprudence origins chapt. 1 , p 147-148 . Published
by Kuwait's Endowments Ministry .
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What is meant by Allah the Al-Mighty address is His speech("),
which is represented in revelation texts . What is meant by the
entrusted deeds : is their beliefs , worship , treatment and moral
deeds . All of them are related to Sharia laws ).

Imposition means request . The request may be a request to
act or to give up . Each of them may be strict or non-binding .

This request included (4) matters @: They are positivity : It is
the legislator’s demand to perform a binding act .

Deputation : It is the legislator’s demand to perform a non-
binding act .

Prohibition : It is the legislator's firm demand not to perform
any deed .

Reluctance : It is the legislator's demand to put an end to
performance in a non-binding manner .

Selection : It means permissibility and compromise between
performance and giving up ¥,

Placing : It means making , it is Gracious God’s address related
to making something a cause for the performance of the
entrusted , a condition or an obstacle for it .

Each address related to the entrusted deeds with regard to
causes , conditions or obstacles is the human law according to the
unanimous opinion of jurisprudence origin scholars ©),

(1) Al-liji Adodideen , expl. ion of Mukh Al-Muntaha chapt. |, p 221 .

(2) Al-Asnawi : Nihayat Al-Sool chapt. 1, p 24, Ibn Al-Bajar Al-Fotouhi: Explanation of
Al-Kawkab Al-Muneer , chapt. 1, p 337.

(3) Al-Ghazali : Abu Hamed : Al-Mustasfa in Jurisprudence origins chapt. 1 ,p 56 .

(4) Al-Shankeeti , a memorandum in jurisprudence origins , p 229 .

(5) Ibn Amir Al-Hajj : Al-Tagreer and Tahbeer on Al-Tahreer chapt. 2 , p 76 . Scientific
Books House .

-30-



The Basis of Sharia Ruling and Law
(comparison study)

Dr. Hassan Salem Migbel Bin Ahmed Al-Dosi :-
Praise be to Allah , and peace be upon His Messenger .

Legislative rules in the whole world have their origin either in
heavenly revelation or human brain . We mean by the heavenly
revelation the Islamic Sharia which is the final general message
revealed to prophet Mohd. (pbuh) the seal of all prophets . As re-
gards the messengers’ legislations who preceded Mohd. (pbuh)
they were limited , timed and in a special periodical stage for cer-
tain peoples . Therefore Allah the Al-Mighty did not guarantee
the maintenance of their sacred sources , their loss and altera-
tions. Thus heavenly books revealed before the Holy Quran were
altered and Allah’s words mingled with these of humanbeings .

We mean by the law here , the law which was drafted by hu-
manbeings and derived from human brain alone. We do not mean
by it the law which is derived from the Islamic Sharia . Such law
is classified under Islamic Sharia and not that which is drafted by
humanbeings .

Definition of Sharia law :

Jurisprudence scholars defined Sharia law as Allah the Al-
Mighty address which is related to the deeds of those charged
with imposition , selection or drafting (1),

(*) Coproffessor at jurisprudence and Hadith division . Faculty of Sharia and Law

University of San‘a .

(1) Al-Shoukani Mohd. Bin Ali: Irshad Al-Fohoul , Dar Al-Marifa , Beirut p 6, and Al-ligi

Adodudin Abdul-Rahman Bin Ahmed: Explanation of Mukhtasar Al-Muntaha chapt 2,

p 220, Scientific Books House , Beirut Edition 2 , 1983 ,
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the scholar who performs assiduity and endorses what his assidu-
ity yielded .

4- Imitation’s origination has many specific and known caus-
es. It also has negative effects such as the involvement of Islamic
jurisprudence and its jurists in the sphere of stagnation , in addi-
tion to the spread of arguments , debate , and exaggeration in the
field of classification as well as the transformation of the means
rank to that of goals . The negative effects also comprise the di-
rection of criticism against he who claims Assiduity (Ijtihad) .

-28-



*Imitation and its effects on the efficiency of Assiduity in Islamic jurisprudence*

Thirdly: The sterility of curricula used in teaching Sharia
sciences and exaggeration in research as well as de-
liberation in cases which rarely occur :

Some scholars spent the years of their life in debate over ques-
tion which seldom take place . Some of them made a lot of chat-
ting on jurisprudence (Figh) sources . They also wrote many
books on Imams’ values and merits .

There is no doubt that such matters had put an end to the fac-
tors that supported science and contributed to its growth and de-
velopment . Consequently these factors played a major role in the
stagnation of Islamic jurisprudence (V.

“Conclusion on discussion results”
Following the scientific tour of imitation’s impact on the ef-
ficiency of assiduity we conclude the following :

1- The topic of imitation is of vital importance . Scholars
wrote about it in the past and recently . It is very complicated,
sloppy and a labyrinth which is not easy to get rid of .

2- Imitation is not the same as following , because following
is a follow up to the sayer on the basis of available indications re-
lated to his doctrine . This is in contrary to imitation which is to
quote others sayings without any clear indication (evidence) .

3- The illiterate can seek advice or imitate to the contrary of
(1) Al-Insaf in showing the cause of dissent , p 144 , and Al-Hulal Al-Sundosiya
by Al-Telmecani , edition 1 , p 603 .
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The second : the gathering of what is scattered in doctrines’
books branches to make it comprehensive with regard to ques-
tions (1,

Each one of them had good intentions , but they resorted to
exaggeration which left negative effects on assiduity in Islamic
jurisprudence and resulted in the retreat of jurisprudence and its
stagnation @,

Secondly : the spread of debates and arguments :

Debate is a science by which he who is well acquainted with it
pinpoints the errors in his opponents’ claim and rectify his doc-
trine by providing the true indication for its correctness *'.

The aim of this during assiduity eras was the addition of a
new opinion and to return back to what is right . But the latest
scholars method in debate was based on fanaticism and rivalry
which left a negative effect on Assiduity and those who perform
it in Islamic jurisprudence .

Imam Al-Ghazali set many conditions for debate , the most
important of which is the attainment of the right , and to make
use of it in learning and to keep it free from envy , arrogance and
hypocracy ¢,

(1) Al-Fikr Al-Sami , edition 2, p 398-399 .

(2) Look into Taher Ben Ashour, p 179

(3) Look into : Al-Minhaj by Al-Baji , p 11 , and “Adab Al-Bahth and Munazara™
by Al-Shangiti ,p4 .

(4) Refer to : “Revival of Religion Sciences” , p 56-58 .
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4- Jurists did not discuss the sayings of their doctrines owing
to the prevalence of imitation by them , for imitation prevailed
over their intellectual abilities . Meanwhile those who verify
doctrines drew the attention for the need to scrutinize the au-
thenticated books on Fatwa . Also precautions must be taken dur-
ing quoting to avert all that contradicts texts , unanimity or com-
parison .

Imam Al-Karafi says: “Therefore contemporaries must con-
template their doctrines” (.

They also stressed the need for the promotion of jurisprudence
heritage by studying what was left of it by Imams to explain and
even summarize it .

The result of this call was the yielding of a glorious Islamic
legislation together with a rich heritage in jurisprudence .

The 5th Subject
Aspects of Stagnation
The most important effects of imitation was the involvement
of jurisprudence and jurists in the sphere of stagnation .
This can be clearly seen in many aspects :
Firstly the spread of Summaries :
Some jurists abbreviated the long texts to achieve two goals :

The first : The reduction of the text’s words to facilitate its
memorization .

(1) Al-Forouk , edition2, p 109-110 .
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There is no doubt that the closure of assiduity door is an open
denial of the prophet’s companions and followers procures with
regard to any questions which arise . These questions are either
dealt with according to Sharia or away from it .

The Fourth Subject
Imitation Effects

The most important effects of this negative phenomenon are
as follows :

1- Pushing jurisprudence and jurists into the state of stagna-
tion and dullness . This phenomenon also led to the disruption of
talents and abilities and they were unable to present any new
thing .

2- The spread of the saying that focussing should be on ju-
risprudence (Figh) and not Hadith . This saying spread and im-
itators clung to it , when the Holy Quran and Sunna are the es-
sence of jurisprudence . As for other sources such as unanimity,
comparison and others , it is apparent that each one of them refers
to the Holy Quran and Sunna , and depend on them for its ex-
istence and strength .

3- Criticism of those who claim assiduity .

There is no doubt that the condemnation of assiduity and urg-
ing people not to deal with all that may oppose imitation , has led
to the scarcity or the non-existence of those who perform assiduity‘".
(1) Refer to Al-Awasem from Al-Kawasem by Ibn Al-Arabi , p 369, and Al-

Ittisam by Al-Shatibi , edition 2, p 348 .
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tion of the judge , and spoiled the judiciary’s prestige is no more
a means to preserve rights . This led to the weakening of assidu-
ity movement in Islamic jurisprudence .

The abovementioned can be considered as reasons which led
indirectly to the revival of imitation movement . But there are ob-
jective reasons which contributed to the consolidation of imita-
tion in people’s minds .

These can be represented in the following :

1- Religious Fanaticism :

This phenomenon is a main reason for the discouragement of
Assiduity movement and an outstanding factor for imitation (.

Imam Al-Shatibi ®: “He erred because he ignored the in-
dication and depended on men . Therefore they deviated from the
true path of the prophet’s companions (pbuh) and the followers.
they yielded to their inclinations without knowledge and lost the
true path .

2- Closure of Assiduity door :

It is another cause for the stagnation of assiduity . It is also an
abortion of the mind’s role and human talents Ibn Khaldoun says:
Every imitator followed the doctrine of those whom he imitated
after the correction of the origins and the dependence on’narra-
tion . The claimer of assiduity at that time was met with rejection

and no body imitated him. Moslems at present imitated those four
Imams @),

(1) Look into : The general jurisprudent inlet . edition 1 , p 177 .
(2) Al-Ittisam , edition 2, p 347 .
(3) Introduction , p 355 .
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The great state which used to encourage assiduous jurists , and
call on them to perform research disappeared . All this had a neg-
ative impact on jurisprudence march which began to stagnate in
addition to this the partition of the caliphate state during the 4th
century to many states such as Bani- Al-Abbas state who ruled in
Baghdad and Egypt’s province which was ruled by the Shiite in
addition to Africa , Syria and Hijaz as well as the Umayyad state
in Andalusia .

This development with the abscense of scientific journey’s led
to the break of ties , the split of scholars opinions and the weak-
ening of Assiduity (Ijtihad) movement (1,

2- The sluggishness of determination :

The kayrawan jurist Saeed Bin Al-Haddad says: Lack of rea-
son and the slack of determination made many people involved in
imitation” @,

Their spirit of independent thinking in legislature was ruined
and they did not have the ability to mieditate in the Holy Quran
and Sunna , thus assiduity movement innovation and legislation
was put to an end ©.

The interference of the rulers in Judiciary :

Judiciary during the wise caliphs era and the Umayyad reign
was among the most effective factors which led to the enrichment
of Islamic jurisprudence through innovated opinions . But the in-
terference of rulers in the judiciary matters destabilized the posi-
(1) Abridged from Al-Fikr Al-Sami , edition 2, p 13-14 .

(2) Tarteeb Al-Dar, edition 5, p 86 .
(3) Look into : Summary of legislatyre History , p 98-99 .
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This great and strong spirit and independence which prevailed
when Imams practised independent thinking . Imam Abu Hanifa
says : “If Al-Hadith is ascribed to the prophet (pbuh) we shall
comply with it , if it was narrated by His companions , we have
the choice and if it was reported by the followers , we shall com-
pete with them” (V.

And Imam Malek says : “Everyone is responsible for his say-
ings except the prophet (pbuh)” 2.

What the writers called the spirit of imitation in (Figh) history
replaced independent spirit .

As this strong and independent spirit disappeared , the will of
scholars waned and weakness prevailed over minds and hearts:
this made people resort to imitation .

There is no doubt that reasons and factors led to this . It is
summarized as follows :

1- Political factors :

Political factors contributed in the weakening of the scientific
movement in general and jurisprudence movement in particular.
The Islamic state was in a state of disarray at that time . It was re-
duced to mini-states and emirates which are united at one time
and separated at another . Rulers were preoccupied with disputes
and wars . They neglected the local infrastructure and sciences.

(1) As was Al-Dahlawi quoted in Al-Insaf , p 118-119 and “Al-Hajwi in Sublime
Thinking” , edition 2, p 65 , selection from the three Imams virtues , p 266 .

(2) “Tarteeb Al-Madarek” , edition | , p 62-63 , narrated by Ibn Abdul-Bar in
“Jame Bayan Al-EIm"” and its virtues , edition 2 , p 926 , and Ibn Hazm in Al-
Ahkam , edition 6, p 145 .
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They used to refer to the Holy Quran , and if they did not find
the answer to the question they refer to “Sunna™ . If they did not
find a solution in Sunna they would refer to the sayings of the
prophet’s companions and his followers . They may also resort to
the deliberation into the texts of the Holy book and Sunna and the
issue according to its equivalent (.

In addition to contemporaries a group of scholars who fear
narration and do not fear the issuance of Fatawa emerged . They
had good sense and shaip minds which enabled them to find an-
swers to questions according to the sayings of their companions .
thus they paved the way for jurisprudence on the basis of finding
solutions to questions through contemplation in the Holy Quran
and Sunna .

Meanwhile imitation began to find its way into the Islamic ju-
risprudence from the beginning of the 3rd century till the 4th cen-
tury , where jurisprudence (Figh) stagnated and did not achieve
any progress .

Imitation prevailed among jurists and they became a burden
with regard to the jurisprudence of Abe Hanifa , Malek , Al-
Shafiee , Ahmed and their counterparts whose doctrines were in
circulation at that time .

The sayings of those Imams tantamounted to the rank of texts
. This led to the emergence of obstacles between the nation and
Sharia texts .

(1) Look into Hajjatullah Al-Balegah , edition 1 , p 438-439 , and Al-Insaf in
Showing the cause of differentiation , p 100 and after it .
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question and imitation and are divided into two groups :

The first group : comprises the illiterate who are allowed to
imitate in Sharia branches and legal rules , because they did not
reach the level of performing assiduity .

The second group : consists of scholars and those who per-
form assiduity and meet the necessary conditions for it. Those are
duty bound to perform assiduity and avoid imitation .

The third subject
Causes of Imitation (Its motives)

Imitation was not known in the first and second centuries . It
only occurred after the end of glorious centuries .

As regards this Abu Taleb Al-Makki (" says : people during
the first and second centuries did not agree to Fatawa according
to one doctrine and the abidance by it .

This means that abidance by the four Imams doctrines only
happened after the elapse of Assiduity Imams era .

The public used not to follow anyone on questions which have
unanimity by the nation . They learned jurisprudence rules from
jurists and scholars . If any disaster befell them , they resort to
any available Mufti without the certainty of a doctrine .

Scholars and jurists were preoccupied with the prophet’s say-
ings (pbuh) and those of his companions (may Allah please
them).

(1) Quoting Hajjatullah Al-Balegah by Shah Waleyullah Al-Dahlawi , edition | . p
438, and Al-Insaf by the same author , p 109-110.
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obligatory to them and others . For imitation is ignorance and not
knowledge” .
The 3rd saying : Details :

It is the differentiation between the illiterate and the assiduous
. Imitation is obligatory for the illiterate and it is impermissible
for the assiduous . It is the endorsed saying and was chosen by
many scholars including the four Imams (V.

Emphasis must be laid also on the non-imitation with regard
to the knowledge of Allah the Al-Mighty . It is a knowledge in
which the common and the private share. In fact it is known from
religion .

Ibn Abdul-Bar spoke about unanimity with regard to the per-
missibility of imitation for the illiterate as indicated by Allah the
Al-Mighty :

“If ye realize this not , ask

Of those who possess the

Message” @,

Illiterates are not authorized to issue Fatawa owing to their ig-
norance of the meanings , analysis and prohibition as well as
their indications .

The Summary is that the people are at odds on the assiduity

(1) Look into Al-Mostasfa , edition 4 , p 132, Al-Mohsoul , edition 6 . p 83 , Al-
Ahkam by Al-A'amidi , edition 4, p 299, and Al-Bahr Al-Moheet , edtion 6. p
280.

(2) Surat Al-Anbiya, verse 7 .

(3) Al-Motamad , edition 2 , p 360 and Jami Bayan Al-Elm , edition 2, p 989 .
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are the same in this connection” (V. He also stressed that the
prohibition of imitation is the doctrine of Abe Hanifa , Malik and
Al-Shafiee , Mohd. Bin Ali Al-Shoukani shared him in the pro-
hibition and ascribed the impermissibility of imitation to the four
Imams @,

There is no doubt that this matter is impermissible , because
what was ascribed to the four Imams on the prohibition of their
imitation was meant in general for a scholar who was ready for
Assiduity . This scholar is forbidden to imitate owing to his toler-
ance in his faith . Moreover making every sane person reach the
level of Assiduity is a very difficult task . It opens a door for an
endless confusion and may lead to the collapse of Sharia and the
obliteration of all its traces , thus obliging all people to resort to
Assiduity . This in turn will put an end to utilities and people find
themselves in a critical situation .

The 2nd saying :

The absolute need for imitation . this saying was ascribed by
Al-Ghazali to Al-Hashawiya ), and Taleemiya ©.

Al-Shoukani commented on their doctrine by saying®®:
“Those were not satisfied by their ignorance , till they made it

(1) Al-Nabz,p 117 .

(2) Refer to : the useful saying on “Ijtihad and Taqleed indications™ , p 24 . Irshad
Al-Fohoul , edition 2, p 351 . And Irshad Al-Fohoul , edition 2, p 351 .

(3) Stuffing in speech : “the useless which is aimless . this is applied to the person
who will not be confided by people “Lisan Al-Arab” , edition 14 , p 180, vo-
cabularies , p 87 .

(4) Al-Talimiya : A group from Al-Batiniya sects . Look into “Manar Al-Huda" in
the illustration of the ancestors creed, p 10 .

(5) InIrshad Al-Fohoul , edition 2, p 352.
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distinguished from the public , for they differ from them in their
illustrations , culture and their ability to realize the vague details .
this comprises a ruling which the illiterate realizes by his heart
and tongue” .

And after Ibn Taymiyah mentioned a convincing intellectual
indications on the correctness of the imitator's faith . He said:
this is easy which the public will easily realize . Therefore we
endorsed their faith and knowledge , and this is quite clear and
evident (.,

Secondly :
Imitation in jurisprudence branches (legal questions) .

The scholars differed on the ruling for imitation in ju-
risprudence branches and legal questions by adopting three sayings:

The first saying :

Imitation is strictly forbidden in legal matters . Every sane
person should perform assiduity for himself . This the doctrine of
some Mutazila in Baghdad @ and adopted by Abu Mohd. Bin
Hazm @ who said : “All imitation is impermissible according to
all creeds, from the beginning to the end . Such as in Monothe-
ism, prophecies , destiny , faith , threat , Imamate , preference.
all forms of worshipping and rules” .

And after he mentioned the verses which censure the imitation

of parents and chairmen , he said: The illiterate and the educated

(1) Dare Ta'arod Al-Akl and Al-Nakl .
(2) Al-Mo'tamad , edition 2 , Al-Ahkam by Al-Amidi , edition 4 , p 306 .
(3) Al-Ahkam in Osoul Al-Deen , by Ibn Hazm , edition 5, p 861 .
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Al-Sama’ni V) also supported it saying : “It is impermissible
to ask the mob to comply with the fundaments according to their
indications , because this entails a great difficulty . They are more
vague than jurisprudence indications in branches . So they were
unclear for most of the reasonable despite the utmost attention
and care given to these fundaments , thus fundaments indications
became like those of the branches” .

But Imam Bin Taymiya shed light on this question by saying'?:
the true essence of faith is the tranquility of the soul and heart to
be well acquainted with the beliefs , by ascribing this to a suitable
indication . This is also applied to the mob . This is evident as
follows : If it was said to someone of the mob : How did you re-
alize the existence of your God ? He will say that He alone creat-
ed this sky and raised it up .

This is quoted from Allah the Al-Mighty saying :

“Do they not look ?

At the camels ? -

How they are made ?-

And at the sky

How it is raised high ?” .

And from various verses in the Holy Quran in which the
names were mentioned to be taken into consideration .
These verses were the hope for scholars . In this they were

(1) Kawate Al-Adellah , edition5,p 113,
(2) In Contradiction of the mind and quoting , edition 6 , p 445 .
(3) Surat Al-Ghashiya .
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mentalist questions related to creed , justice and prophecies either
by the assiduity or the mob (.

This is the doctrine of Imam Ahmed . It was related by Ibn
Akeel @, as a doctrine for jurists and scholars .

Abu Al-Khattab Al-Kolozani ) ascribed it to ulama (schol-
ars) in general it as the doctrine of the public .

The indication of those that the qualified should be acquainted
with matters related to the creed , and the imitator is not a ware of
the truth of the saying of whom he imitated . It is possible that he
is mistaken and biased (©.

The 2nd saying :

Most of jurists and contemporaries said it is permissible to im-
itate in the fundaments of religion ". It is the viewpoint of the
most of fundamentalists, some of the companions of Imam Al-
Shafiee. It was supported by Al-Sijelmasi in his message ““Rad
Al-Tashdeed in the imitation question” *.

(1) Al-Tamheed by Al-Kolozani , editon 4 , p 369 . Al-Mahsoul . edition 6 . p 91.
and Tankeeh Al-Fosoul ,p 343 .

(2) It was ascribed to him by Ibn Al-Najjar in Sharh Al-Kawkab Al-Munir . edition
4,p533.

(3) Al-Wadeh in Osoul Al-Figh , edition 5, p 499-500 .

(4) In Al-Tamheed , edition 4, p 396 .

(5) In Tankeeh Al-Fosoul , p 443-444

(6) Look into : Al-Motamad in Osoul Al-Figh , edition 2 , p 365 . Lauate Al-
Adella , edition 5, p 112, and Al-Tamheed by Al-Kolozani . edition 4 . p 369.

(7) Look into : Kawate Al-Adillah , edition 5, p 113, Al-Tamheed by Al-Klozani.
edition 4, p 396 .

(8) Look into : Al-Motamad , edition 2 , p 365 , and the message of : “Rad Al-
Tashdeed in Mosalat Al-Tagleed” is a manuscript under verification it will be
published soon .
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Therefore we deduce from the above mentioned that imitation
is : to follow he who has no proof , and who does not depend on
any knowledge (V.

This definition comprises the following in deeds and sayings.
This is the doctrine of Al-Saa’d Al-Taftazani®, and Al-Mohagek
Al-Banani .

The difference between following and imitation :

Imitation for a fundamentalist group is not the same as fol-
lowing , because imitation is the adoption of others viewpoints
without any proof as mentioned before , and in contrary to fol-
lowing which is the follow up of the path of the followed and the
deduction of the indication (evidence) in the same way the fol-
lowed person behaved .

The 2nd subject
The ruling for imitation
Firstly : The fundaments of religion :

Ulema (scholars) differed on the ruling for imitation in the re-

ligion’s fundaments and questions related to the creed. They have
two sayings on this .

The first saying : It is not permissible to imitate in funda-

(1) “Al-Talkhees” , edition 3, p 425, and “Irshad Al-Fohoul" . editon 2, p 246 .

(2) In the sideline of Ali Al-Adod on Al-Mokhtassar , edition 2 . p 305 .

(3) In the sideline on “Al-Mohalla on Jame Al-Jawame , edition 2, p 393 .

(4) Look into : Jame Bayan Al-Ilm by Ibn Abdul-Barj , edition 2, p 993 , and Ilam
Al-Muwakieen , by Ibn Al-Qayyem , editon 2, p 198 .

13-
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Idiomatically : It is the acceptance of one’s saying or re-
ligious matters without an indication (.

Therefore we exclude from the definition the preference to the
sayings of the prophet (pbuh) and what was agreed on unan-
imously by Assiduants of that time . Also the referring of the il-
literate to the Mufti’s saying and the judge’s practices according
to the sayings of the honest witnesses . All the above mentioned

is not an imitation .

It is the selection of judge Abe Y‘ala @, Ibn Samani ¥, Al-
Sayf Al-A’amady “ and Ibn Al-Hajeb ©).

Judge Abu Bakr stated in the book of Al-Takreeb that una-
nimity in the adoption of what the prophet (pbuh) said and the
reference to it is not an imitation , but an indication and certain
knowledge ©).

Also resorting to the unanimous sayings by people is not con-
sidered imitation , and the referring by the illiterate to saying of
he who performs assiduity is not imitation as well , because Allah
the Al-Mighty made the scholar’s saying knowledge with regard
to the illiterate and obliged him to follow it 7).

(1) Referto: “Al-Mustasfa” by Al-Ghazali, edition 4, p 139, “Al-Ahkam™ by Al-
A’amadi , edition 4 , p 297 , “Osoul Bin Mafleh” , edition 4 , p 1531, and
“Sharh Al-Kawakab Al-Munir” by Ibn Al-Najjar , edition 4 , p 529-530 .

(2) Al-Edah, editon 4, p 1216.

(3) Al-Kawate , edition 5, p 97-98 .

(4) Al-Ahkam, edition4, p 298 .

(5) Al-Mohktassar Al-Muntahi, edition 2, p 305 .

(6) Look into : :Al-Bahr Al-Moheet” by Al-Zirkashi , edition 6 , p 271 .

(7) Look into Kawate* Al-Adillah , edition 5 , p 99, “Al-Ahkam” by Al-A’midi.
edition 4, p 298, “Al-Talkhees", edition 3, p 426 and Al-Mostasfa, edition 4, p 140.

-12-
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Consequently the cessation of Assiduity contradicts the char-
acteristics of Islamic legislation . It also leads to the freezing and
stagnation of Islamic jurisprudence. Moslems will face new ques-
tions which need the derivation of suitable rules from Sharia texts "),

If Islamic Sharia and its jurisprudence sources are capable to
solve all the new problems in humanlife , and if it is valid for
every time and place till judgment day , then he who manages to
stop Assiduity in Islamic jurisprudence poses a strong hindrance
along its path what are the most significant reasons which forbid
ulema (scholars) and jurists to perform Assiduity ?

There is no doubt that many reasons hindered Assiduity move.
the most important of which was “Imitation phenomenon’ which
we are dealing to unveil its effects and harms and to shed light on
its various aspects and its historical stages .

The first subject
The meaning of Imitation (Takleed)

In the language it is taken from the necklace which is put
around the neck of someone or something else . For an example:
to put a necklace around the neck of the female camel as a sign to
show that it is a Hady . that is to say by putting the necklace
around the female camel he is as if he surrounds it to show that it
is a Hady (immolation @.

(1) Look into Al-Ijtihad and the jurisprudence (Figh) role in solving problems . by

Sheik Mustafa Al-Zarka . Islamic university Magazine . No. 22, 1989, p 149-151.
(2) Look into the subject : (Kald) in Lisan Al-Arab by Ibn Manzour , edition 3.

p367.

(3) Look into : Al-Bahr Al-Moheet by Al-Zarkashi , eidition 6 , p 27 , and Ershad
Al-Fohoul by Al-Shoukani , edition 2 , p 345 .

-11-
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Messenger of this faith is the seal of all prophets and Messengers.

The second : is the eternity of the Islamic call and its validity
for every time and place .

The third : is its comprehension that is to say that legal rules
which make the Islamic legislative system take into consideration
all current incidents or those expected to take place . At the same-
time it can meet the needs of the people in every time and place .

Imam Al-Shahrastani says : “In general we definitely know
that incidents and different forms of behaviour are innumerable.
We also certainly know that there is no text to be applied to each
incident , for this is unimaginable .

And since texts have an end and the incidents are endless.
then what is endless cannot be controlled by what is limited.
Therefore , Assiduity and comparison should be taken into con-
sideration , so that each incident must be subject to Assiduity™ ‘!,

Imam Al-Shatibi also asserts this demand by saying: “Because
incidents in our life are unlimited , therefore it is not correct to
enlist them under restricted indications , and thus it was nec-
essary to keep the door open for Assiduity (Ijtihad) , comparison
@ and so on . It is certain that some incident will occur while no
texts related to their rulings exist and the predecessors did not
practice any Assiduity on them” @,

(1) Al-Milal and Al-Nihal by Al-shahrastani , p 200 .

(2) comparison in language means the of one thing according to another
one and to make it equivalent to it . Look into “Irshad Al-Fohoul” by Al-
Shoukani , p 198, Dar Al-fikr .

(3) Al-Muwafakat , edition 5, p 38-39 .
-10-




Imitation and its effects on the efficiency
of Assiduity in Islamic jurisprudence

Dr. Moulay Al-Hussain Bin Al-Hayyan :- ®

Praise be to Allah , the cherisher and sustainer of the worlds.
Peace and prayers to the best Messenger , our Prophet Mohd.
(pbuh) .

Introduction :

Assiduity (Ijtihad) has a basic role in the setting up of the infra-

structure of the Islamic faith jurisprudence and the enlargement

of the sphere of its rules to enable it absorb all new questions in
the people’s daily life which deserve contemplation and assiduity.

Assiduity is considered as the spirit of Islamic Sharia , and
one of the sources of Islamic jurisprudence (Figh) .

Moreover it has close links with Islam’s mission and its merits.

It is well known that Islam’s mission - as it is apparent in the
Holy Quran and the Sunna’s texts - aims at the reformation of hu-
manlife in its various aspects , with regard to individuals or
groups at present and in the future .

Islam’s mission has three merits :

The first : is that Islamic Sharia is the last of heavenly mes-

sages and aborts all that preceded it. The prophet (pbuh) who is the

(*) A professor at Al-Qarawiyeen University Formerly Aghadir branch . and Um
Al-Qura University Al-Taif branch at present .
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when it teaches it to its generations . Without

this its identity will be questionable and also

difficult to have an answer for this .
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If this is the case , do those and other

—o,

successive generations know how Saa‘d Bin
Zararah, Saa‘d Bin Maa‘z, Al-Bara Bin Ma-
rour, Osayd Bin Al-Hudair and chiefs of Al-
Ansar paid tribute to the Prophet (peace and
prayers be upon him) in Al-Akabatayn ? Do
those also know how this tribute became a
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strength which was the basic beginning for the
setting up of  Islam’s first state which spread
on earth and became the strongest one in His-

tory .

Do the also realize the role of Islamic
scholars who enhanced humanity with ju-
risprudence (Figh) , Medicine , Geometry,
Chemistry and various sciences ?

**%* The Nation will only realize its truth
when it studies its history , and knows from it
the sources of its strength and weakness ...

It will only be acquainted with this history
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repercussions . This is true if our look into his-

tory does not exceed pure knowledge of what
existed, or to be acquainted with what hap-

pened .

** Looking into history must be a spring-
board for knowing the strength of a Nation in
an era , and its weakness in another one ... wé
know that our nation was the strongest on
Earth, and we know its present condition ...
There is no doubt that there are many reasons
for this , the most important of which is our
generations’ ignorance of their Nation’s history

and its position in our present time .

#¥% One of the Arab Mars Media made an
inquisition for some university students in
Geography and History . No one of them knew
the least information in the history and geog-
raphy of his country .
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A Massage from a Reader

* Nations will not know their realities un-
less they are acquainted with their history...
they know their present only when they know
their past .. Also they do not feel their strength
or weakness unless they also knew this from
their past history. Nations as well can only re-

alize their past history .

The matter is the same , with regard to all
other matters and questions .

consequently the Nations’ history will re-
main the true mirror which reflects the true im-
age of these nations , when they existed and
how they lived ?

Someone may ask , what is the use for a
Nation to know that it was strong then became
weak , or it was a sovereign nation then en-
slaved , or it was rich then became poor ...
Someone else may ask what is the use of
knowing past history which ended with all its
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In the Name of Allah , Most Gracious , Most Merciful
PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary Jurisprudence Research Journal staff would like to notify
researchers that principles of publication in the journal necessitate the
Jollowing :

1- Research submitted for publication , should be based on Islamic (Figh)
Jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solutions for
them according to Islamic (Figh) jurisprudence , and its concepts which
are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive . It .slmuld Jollow a
scientific method in terms of depending on original references,
di and explanation of (Ahadeeth) showing their degree of

authenticity .

4- Any research submitted for publication , should not have been published
in either a book , a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research .

6- Scientific references and their authors’ names should be alphabetically
indicated at the end of any research . Place and date of printing along
with the publishing house should also be mentioned .

7- A statement indicating that the research has not been published before,
should be attached to the research .

8- Research should be concluded by a brief y ifesting results and
opinions included therein .

9- A satisfied abstract should be attached to the research to be translated into
English .

10- Pages of research should not be less than twenty pages of the journal .

11- Researcher’s name should be fully written along with his scientific post,
ifany.

12- Researches are arbitrated by (Fuqaha) jurists and specialized scholars
(‘Ulamay) according to a form which indicates principles and procedures
of arbitration . Among these principles is that arbitrators should not know
the authors’ names and vice versa whether the arbitrators agree that their
researches to be published or they show some observations or even
r d not to be published

13- The journal shall pay a compensation for the research after being
published .

14- Researches which are not published , will not be returned .

* All essays herein published express the viewpoints of their authors.
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