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* C porary Jurisprud R ch Journal *  * Vol.V1Il 1996 *

book Al Zakhira eighty - eight cases . And one hunded and seventeen
that Al Kittani had reported in Mu’jam Figih Assalaf .

So we find all juristic books on the four schools of jurisprudence
are full of different cases of Othman jurisprudence , that gives ev-
idence of his wide knowledge his deep understanding in juristic cases,
he was so keen to learn, to teach , to study and to apply them .

Therefore he blessings of Allah be upon him had precedences and
outstanding opinions, Muhammad Ibn Sireen said : Othman was the
knowledgable of Sahaba in rituals, then Ibn Omar after him V.

He was the first to extend the Holy Mosque and the Mosque of Al-
lah Messenger (peace and prayers be upon him) as waqf for Allah,
also he was the first to advance the sermon of Eid before the prayer,
who was first to order the first call in Friday . Qal’atey said : in Oth-
man jurisprudence : It is permissible for the ruler to make certain di-
viden to those who undertake Muslims intersts like calling (Azzan)
and Imama in prayers , judging, teaching, Othman was the first to
make a sustenance from the treausory to the callers (to prayer) @

Jurists are always reffering to the juristic cases of Othman Ibn Af-
fan and his many legal judgements which were found in books of Ha-
dith and jurisprudence .

His death :

He blessings of Allah be upon him was killed during the emergent
tumul at Madina on Friday the eighteenth of Thulhijja in the thirty
fifth year of Hijra .

(1) Tabaqat Ton Sa'ad P. 3/60..
(2) Mawsou’at Figih Othman, P. 113, Kashf al Ghommah , 1778 .
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* The eternal jurists *

entered you have sit moving your clothes ? He said wouldn’t I be shy
from whom Angels are shying V.

- Attirmizy extracted about Anas Ibn Malik said : When Allah Mes-
senger peace and Prayers be upon him ordered to the fealty of Allah’s
Good pleasure Othman Ibn Affan was the messenger of Allah Mes-
senger for Makka people . He said : people had sworn . Then Allah
Messenger peace and prayers be upon him said : Othman is along on
the purpose of Allah and on the purpose of his Messenger, so he hit
one of his hands at the other saying this for Othman, therefore the
hand of Allah Messenger peace and prayers be upon him became bet-
ter than their hands for themselves @ .

- Abu Bakr had collected the Quran fearing that it maybe lost ac-
cording to killing of the readers during apostasy wars, he left for peo-
ple what they possessed of skin pieces and papers, when authority was
led to Othman, he commanded to copy out of Abu Bakr copy and burn
any other. All people had become at one copy of Quran, many man-
scripts were envoyed to the regions, which was known after and until

now as Othmani copy of Quran .

- Ibn Alathir narrated in his book Asad Al ghaba (the Lion of Forest)
Fi Managqib al Sahaba by Taliha Ibn Obied Allahi said : Allah Mes-
senger (peace and prayers be upon him) said (Every Prophet has a
companion, and my companion - means in paradise - is Othman ) ) .

Figh (Jurisprudence) Of Othman :

Othman Ibn Affan blessings of Allah be upon him considered
among the great jurists and scholars of Messenger companions (Sa-
haba), he learnt in the school of the Prophet, then he followed his two
companions Abu Bakr Al Siddiq and Omar Al Faruq, they used to ask
him in many cases, after assuming caliphate, he was sitting judging
the disputes in certain house which he made for this purpose .

In this respect, we notice that all jurisprudence books followed his
opinions, discretions, and his understanding of Sunnah .

Many cases of Othman Ibn Affan were reported for example : Ibn
Qudama in his book Al Mughni reported two hundred and seventy
cases, Shuhab Addin Ahmed Ibn Idris Al Qurafi mentioned in his

(1) Muslim, virtues of companions , chaptre. Othman virtues 1/240 .
(2) Al Manaqib number 3703 .
(3) Asad Al ghaba 3/589 .
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The Eternal Jurists

Othman Ibn Affan
47B.H -35A.H.

Dr. Mohammad Ibn Saad Al Shuwair

He is the third of lawful caliphs, one of those who carlier believe
in Islam, among the ten of the companions that Allah Messenger
promised with paradise while they are still alive, and the Prophet
peace and prayers of Allah be upon him, died with contentment to-
wards them .

He is Othman Ibn Affan Ibn Abil’As Ibn Ummiya Ibn Abd Shams
Ibn Abd Munaf Al Qurashi Al amawi, he met with the Messenger of
Allah peace and prayers of Allah be upon him in their grandfather
Abd Munaf .

He was born at Makka, he embraced Islam afew after the Mission.
He was rich and sherif in Jahilliya, one of his greatest works to supply
Usra Army (Tabuk holy battle) from his personal money , they said
that he had endured the half of the cost, he was the first to make a ju-
diciary house . He narrated one hundred and fourty six hadith about
Allah Messenger peace and prayers of Allah be upon him (1.

His virtues : Beside his priority in Islam and marrying two daugh-
ters of Allah Messenger first Rukiya then Umkulthum, many hadithes
were narrated clarifying Othman Ibn Affan’s position :

Imam Muslim narrated about Aisha blessing of Allah be upon her
said : The Prophet peace and prayers of Allah be upon him was laying
one day at his home discovering his thigh-or his legs- Abu Bakr came
and request to enter then he let him without change his situation, he
told, then Omar came and he let him enter he is also as he was, he
spoke, then Othman came, but Allah Messenger peace and prayers
be upon was sitting moving his clothes. Muhammad Ibn Abi Har-
malah said. I can never say that was in one day he entered and spoked,
after he had gone Aisha said Abu Bakr entered but you don’t care or
worry , then Omar entered but you don’t care or worry , as Othman

(1) Ala'lam Lilzirikly , p, 4/371 .

11-



* Cases From Jurisprudence (Figh Point of View) *

has originally complained from, otherwise he will be responsible of
any side-effects and deteriments caused by the drug he has prescribed .

Based on this , the advice given to the patient by the doctor in the
given question not to care about the instructions and warnings given
by drug factories is considered a wrong action which might render the
doctor liable as a general rule for any harm that might befall the pa-
tient plus his liability with regard to the medicine prescription despite
the warning included in it .

In short, the warning put by drug factories o= the pharmaceutical
products is close in purpose to the condition of freedom from defect
well-known in Islamic figh (jurisprudence) . It can be said that this
warning is permissible by analogy to the opinion of some jurists who
permitted the condition of freedom from defect. Consequently the fac-
tory is not liable for any harm as long as it has showed the users, who
suffer certain diseases, the dangers of the particular medication . But
the doctor can not deny his liability because as a rule he should know
the dangers of some medicines that might befall certain patients who
suffer more than one disease. Hence his advice that the patient should
not care about the instructions and warnings of drug factories is a
wrong action that might subject him to a liability towards his pre-
scribing the medication .
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released after the contract has been concluded because he, the buyer,
has done so after he has known the defect " ,

It is evident from the above mentioned that some jurists absolutely
permit the condition of freedom from defect . Some of them permit it
within limits because the defect is unseen and not known by the buy-
er . Some of them see that such a condition does not invalidate the sale
but it does not prevent the sold , defected commodity from being re-
turned to the seller i.e this condition is ineffective .

I said : the nature of the condition of freedom from defect may not
totally be applicable to the warning put by drug factories regarding the
defects in their medicines . Nevertheless , the fact that these factories
declare the defects of these drugs are close to this condition . The drug
factory informs its customers with the dangers that might befall the
users of certain medications who suffer certain diseases. Subsequently
it warns them from using these drugs to free itself from any res-
ponisbility in accordance with this warning .

It can be said that such a warning is permitted and the factory is
free from responsibility . The evidence is found in the action of the
Messenger of Allah, peace and prayers of Allah be upon him , when
he was inspecting the markets of Al-Madinah . When he put his hand
inside a food commodity , he found it was wet . He asked its owner
about it . The owner said it was because of the rain . The Messenger of
Allah , peace and prayers of Allah be upon him replied : * Why didn’t
you put the wet part of this food on the top to be seen by people be-
fore they buy it ? * @, This means that the Messenger of Allah, peace
and prayers of Allah be upon him, ordered the seller to make clear the
nature of the food he intended to sell so that people know what they
are going to buy and subsequently the seller frees himself from the
act of cheating .

But the responsibility concerning the doctor’s actions can not be
denied. As a rule the doctor should know the dangers of a certain drug
that might befall a certain patient who suffers another disease such a
drug is not suitable to it . This means that, the doctor as a rule, before
prescribing the medication, should enquire about the patient’s health
1.e to know the patient’s other diseases other than the first disease he

(1) Al-Bahuti : Kash'shaf al Ghinaa an matn al Ignaa vol,3,pp, 196-197 .
Al-Bahuti : Sharh muntaha al-Iradat vol,6,pp, 165-166 .

(2) Sahih Muslim bi Sharh Al Nawawi , vol,2,p,109 .
Sunan Al-Tirmazi vol,3 . p,606 .
Al-Baihaqi : Al-Sunan Al-Kobraa vol,5,p, 320 .
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included gharar i.c aleatory; and there is also another opinion in the
same school that stated that the condition of freedom from defect is
permissible if it is confined to particular sales ) .

According to Imam Shafi’ee school if the seller set the freedom
from defect as a condition, there would be three opinions :

The commodity is free from any defect as accepted by the buyer
and the seller is cleared from it .

2- The condition of freedom from defect includes gharar i.e aleatory .

w
d

Hence it is invalid . )
It is free from only one defect , namely the unseen defect which

the seller does not know . This is the opinion of Imam Shafi’i @ .

According to Imam Ahmad school there were two different opin-
ions :

1- The condition of freedom from defect is invalid unless the buyer

has known the defect . This was narrated by Imam Shafi .

2- The seller is cleared from the defect which he does not know; but

he is not free from the defect which he knows . According to this
school the condition of freedom from defect does not render sales
invalid because Ibn Umar sold commodities according to the con-
dition of freedom from defect . Hence the consensus was that such
a sale was valid ® . If the seller has sold a buyer a commodity on
the condition that he , the seller, is cleared from any defect or from
a particular defect; or if he has sold the commodity and he is sub-
sequently free from any defect in it after the contract has been
concluded and before delivery , the conditionality is invalid and
does not render the seller free from any or all defects whether
these are seen and the buyer does not know or unseen . But if the
seller has specified the defect and made it clear to the buyer, he is
cleared from it because the buyer has known the defect and accepted it .

Similarly, the seller is free from the defect which the buyer has

Oleish : Sharh muah Al Jalil al mukhtasar Khalil vol.5,pp, 166-168 .
Ibn Rushd : Bidayat al Mujtahid wa nihayat almugtahid vol,2,p,184 .
Ibn Jizi : Al-Qawanin al Fighiyah p, 75 .

) Al-Nawawi : Al-Majmo Sharh Al Muhazab vol, 12 pp,355-356 .

Al-Ramly ; Nihayat alMuhtaj ila Sharh alMinhaj vol,4,pp,36-38 .
Imam Shafi : Al-Um vol,6,p,194 .

(3) Ibn Qdama : Al Mughni wa Sharh al Kabir vol,4,pp,258-259 .

Al-Riheibani : Matalib uli al-Nuha vol,3,p,80 .
Al-Mardawi : Al-Insaf fi Marifat al Rajih min Al Khilaf ala Mazhab Iman Ibn Hanbal
vol,4,pp, 359-360 .
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composition of the medication and they should bear the responsibility
alone when they use it intentionally or by mistake . This does not
mean that the doctor does not offer treatment to his patients protesting
that the medication contains use restrictions but he should find some
other medicine which does not negatively affect the patient who suf-
fers a second disease other than the originally diagnosed one . If such
a medication does not suit such a patient because it has contra-
indications, there is another medication that does not have any .

The question is :

To what extent has the factory the right to clear itself from any de-
fects in its pharmacentical products , and what is the duty of doctors
and their responsibility in this regard ?

Jurists studied the question of the ‘condition of freedom from de-
fect* and the extent of its permissiblity . According to Hanafi school
the condition of freedom from defect is considered valid since know-
ing the defect is to accept it and freeing oneself from defect is to re-
lease it . If the buyer has freed the seller from the defect of the prod-
uct, he will release his own right . The freedom from defect is either
general as when the seller says : * I have sold a commodity but I am
cleared from any or all defects’, or special as when the seller says he
is free from a particular defect and he should name it, but he is not al-
lowed to say he is cleared from all defects that may occur after selling
has taken place . If he does, this will render the condition of freedom
from defect invalid V.

According to the consensus of the Maliki school the condition of
freedom from defect is permitted . This was based on the fact that
Omar Ibn Al-Khattab and Othman Ibn Affan, Allah be pleased with
them ruled that the sale which include the condition of freedom from
defect should be accomplished because necessity might be pressing
and need and interest call for that . So such a sale contract was ex-
empted as the case with all contracts that included Gharar i.e aleatory
(risk, uncertainty) because necessity required such an exemption @ _
There is another opinion in the same school which did not allow the
absolute advantage of the condition of freedom from defect because it

(1) Al-Kasani : Badai Al Sanai vol,5,pp, 276-279 . Ibn Al Hamam : Sharh Fat'h Al Qadir
vol,6,pp,396-399 .
Ali Haidar : Majalat Al Thkam-Book (1)- Arabised by Fahmy . Al Husaini pp,295-29¢ _
Al Hadad : Al Jawharah Al-Nayirah vol,1,p,243 .

(2) Ibn Shas : Iqd Al-Jawahir al-Thaminah fi Mazhab ahl Al Madinah, vol,2, pp,479-480 .
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107 - The Rule on the warning put by drug
factories on their pharmaceutical products :

The Question :

A doctor prescribed a medication for a patient and asked him
to use it for one week . During the treatment process, the patient
suddenly felt severe pains . He examined the prescription of the
medication fearing that he bought the wrong one . It was the re-
quired medicine . But there was a warning for those patients who
suffer certain diseases not to use it . When he returned to the doc-
tor he was advised to continue using it regardless of this warning
which as the doctor said “was a mere carefulness “ on the part of
the factory and the patient should not care about it .

Who is to blame in this case of the harm that befell the patient

who suffered it ?

The answer :

The pharmaceutical factories provide their products with in-
formation slips that indicate the medication’s composition, phar-
maceutic properties and effects, the indications according to the ex-
periments’ results that sometimes takes a number of years , and the
doses which the patient should take according to age together with the
duration of treatment .

One of the most important elements that are included in the prod-
uct information is the use restrictions which state that the medication
should not be used by the patients who suffer, for instance, hepatic
dysfunction, renal dysfunction, eye or ear disease symptoms or allergy
against certain diseases that might chemically be composed of sub-
stances that expose the body to troubles such as skin rash and eruption .

The factory definitely do not provide this product information use-
lessly, but aims at making the nature of the medication clear to the
doctors and patients, how it inevitably affects some diseases and how
it probably affects the other diseases . With this the factory is cleared
from any responsibility because it has showed doctors and patients the
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old ", Based upon the aforementioned is the fact that if the orphan in
question has attained puberty he should be considered as an unrelated
man to the family in which he has lived under its guardianship and
ll_lere should be no effect to the fact that he has lived among them
since childhood unless the mother has suckled him . In this case the
rule of suckling will take place, and he can mix with women without
any legal barriers . The evidence of this is found in the story of Sahlah
Bint Suheil who told the Prophet that she had a boy called Salim who
lived with her and her husband without being biologically their son
and that she did not veil herself in his presence although she knew that
\Allah revealed to the Prophet, peace and prayers of Allah be upon
him, the verse on the orphan boy when he attains puberty and sub-
sequently be considered as an unrelated man to the women of the fam-
ily among whom he lives .

She inquired the Prophet about the rule on such a situation . The
Prophet told her to give him suck . She gave him suck five times mak-
ing him her foster son @ .

3- The validity of bequeathing Property to the orphan
from his guardian :

The orphan in question is considered an unrelated man to the fami-
ly . The head of the family as being his guardian is only doing good
and is benevolent to him . This guardianship does not mean in any
case that the orphan share the family its property, rights , inheritance
or the like . But if the father has bequeathed him some of his property
as a gift or donation without taking the orphan’s side or causing any
harm to his family and if this bequest has taken place in a time the de-
cision of the father is right, and the aim has been to be benevolent to
the orphan and to help him in his livelihood, there is no prohibition in
that .

(1) Tbn Qadamah : Al Mughni wal Sharh Al Kabir vol,7, p, 458 .
Matalib uli Al Nuha lil Rahaibani vol,5 . p, 16 .
Ibn Muflih : Almubdi fi Sharh Al Mugni vol,7.p, 10.
Al Buhuti .
(2) Sunan Aby Dawood vol,2. p, 223.
Musnad Imam Ahmad vol,6 . p, 201 .
Muwata Imam Malik p, 416 .
Abdu Al Razaq : Al Musanaf vol,7. p, 461 .
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Allah excluded two groups : The first group includes the male at-
tendants incapable of sex desire; and the second group includes those
boys who have not yet attained knowledge of sex matters concerning
women . Allah then shows in another rule that the exclusion of chil-
dren is limited with a particular time i.e the attainment of puberty . If
they have attained puberty the exclusion will become invalid, and
women should lower their gaze when they look at them because they
have become unrelated men to them . Allah says in the Holy Quran :

*“ O ye who believe !
Let those whom your right hands
Possess, and the (children) among you
Who have not come of age
Ask your permission (before
They come to your presence) ,
On three occasions; before
Morning parayer; the while
Ye doff your clothes
For the noonday heat;
And after the late-night prayer;
These are your three times
Of undress; outside those times
It is not wrong for you
Or for them to move about
Attending to each other;
Thus does Allah make clear
The signs to you; for Allah
Is full of knowledge and wisdom” ¥ .

According to the Maliki school it is a religious duty on all sane, re-
sponsible persons to lower gaze i.e not to look at things prohibited by
Allah. Hence looking at an unrelated woman with the purpose of en-
joyment is impermissible because such a look at a woman other than

the wife aiming at attaining lust is prohibited @ .

According to the school of Imam Ahmad, women should not veil
themselves in the presence of a boy as long as he has not attained the
age of discretion . Imam Ahmad was asked about when a woman
should veil herself from a boy . He said : When the boy is ten years

(1) Surat Al-Nur, verse # 58 . A 4
(2) Al-Nafrawi : Al-Fawakih al Dawani Ala risalt Abi Zaid Al-Qairawani vol,2 . p, 302 .

Al Kafi fi Figh ahl Al Madeena lil Maliki pp,611-612 .
0.
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Most High . What the head of the family has done regarding his re-
sponsibility for the little orphan as a member of his family will be
greatly recompensed by Allah .

2- The relationship of the orphan with his guardian :

When the orphan has attained puberty , he is considered by his
guardian as an unrelated man to the women of the family who should
veil themselves when they are in his presence, unless there is a le-
gitimate necessity that permit him to look at them such as suckling as
we will see . The origin of this is Allah’s saying :

‘“ And say to the believing women
That they should lower
Their gaze and guard
Their modesty; that they
Should not display their

Beauty and ornaments except
What (ordinarily) appear
Thereof; that they should
Draw their veils over
Their bosoms and not display
Their beauty except
To their husbands, their fathers,
Their husbands’ fathers, their sons,
Their husbands’ sons,
Their brothers or their brothers’ sons,
Or their sisters’ sons,

Or their women, or the slaves
Whom their right hands

Possess, or male attendants

Free of sexual desires

Or small children who
Have no carnal knowledge of women
And that they

Should not strike their feet

In order to draw attention
To their hidden ornaments” V.

This verse mentions clearly the persons before whom women are
allowed to display their adornment and the persons before whom they
are not permitted to do so because they are prohibited . But of these

(1) Surat Al-Nur, verse # 31 .
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In Al Sunnah there are a lot of Ahadith i.e the sayings of the Mes-
senger of Allah, peace and prayers of Allah be upon him, that indicate
the necessity of doing good to the orphan and caring for and be kind
to him . The Messenger of Allah, peace and prayers of Allah be upon
him, said in Al Sahih that he and the guardian of the orphan were in
paradise i.e (Al Jannah) like these two (pointing with his index and the
middle finger) V). Malik Ibn Al Harith, Allah be pleased with him,
narrated that the Messenger of Allah said that he who joined an or-
phan from Muslim parents to the members of his family providing
him with food and drink untill he has come of age being in no need of
his guardian such a person will enter Al Jannah i.e paradise ?. Abdu-
Allah Ibn Abi Awfa narrated : ¢ While we were sitting with the Mes-
senger of Allah, peace and prayers of Allah be upon him, a boy came
and said to him : * O Messenger of Allah , I love you more than I love
my parents, I am an orphan and I have a sister who is also an orphan,
and a widowed mother, give us food untill we are satisfied . The Mes-
senger of Allah, peace and prayers of Allah be on him said to the or-
phan boy :* What you have said is excellent, go inside the house to my
wife and bring us the food you will find’. The boy came back carrying
twenty one palm dates putting them in the hand of the Messenger of
Allah, peace and prayers of Allah be upon him, who as we could see
was invoking blessings upon the boy, saying : * Seven pieces for you,
seven for your sister and seven for your mother . When the boy left
the place, the Messenger of Allah, peace and prayers of Allah be upon
him said that any Muslim who cared and did good to the orphan, Al-
lah would highly reward him and expiate his sins ),

Abu Hurairah, Allah be pleased with him, narrated that a man com-
plained to the Messenger of Allah, peace and prayers of Allah be upon
him, that he was cruel and harsh; the Messenger of Allah said to him :
* if you want to be a softhearted, provide the poor with food and be

kind and merciful to the orphan’* @,
Based on the aforementioned is the fact that the guardian of the or-
phan who does good to the orphan is highly rewarded by Allah, the

(1) Sahih Muslim bi sharh Al Nawawi vol,18 . p, 113.
Fat’h Al Bari bi Sharh Sahih Al Bukhari li Ibn Hajar Al Asqalani vol,10, p, 450 .
Sunan Abi Dawood vol.4, p, 338 .
Sunan Al Tirmazi vol,4, f. 283 - . Musnad Imam Ahmad vol,2, p, 375.

(2) Musnad Imam Ahmad vol4.p, 344, X :

(3) Mujama Al Zawaid wa manba Al Fawaid vol,8, p, 161 . Lil Haythami .

(4) Musnad Imam Ahmad vol,2, p, 263 . Mujama Al Zawaid wa manba Al Fawaid lil Hay-

thami , vol 8. p, 160.
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be given of his property what suffices his eating and clothing and to
spend on him if he is still in guardianship; then his property be re-
stored to him after he has attained puberty and come of age as stated
by Allah, the Most High, :

*“ To orphans restore their property

(When they reach their age),

Nor substitute (your) worthless things

For (their) good ones; and devour not

Their substance (by mixing it up)

With your own. For this is

Indeed a great sin” (V.

Allah has ordered people to guard against the rights of the orphan
in case there is incapability to fulfill them saying in the Holy Quran :

*If ye fear that ye shall not

Be able to deal justly

With the orphans,

Marry women of your choice,

Two, or three, or four;

But if ye fear that ye shall not

Be able to deal justly (with them)

Then only one, or

That which your right hands possess.

That will be more suitable,

To prevent you

From doing injustice " ® .

This is a prohibition for the female orphan guardian who wants to
marry her . He has been ordered not to wrong her as far as her dowery
and other rights are concerned . His desire to marry her should not be
his aim to possess her property or any other thing that he might benefit
from marrying her .

Allah also ordered people to be kind and merciful towards orphans
and to do good to them as stated in His saying :

“ Therefore do not be harsh to the orphan ” .

This prohibition includes all what might cause injustice or insult to

the orphan .

(1) Surat Al-Nisa, verse #2.
(2) Surat Al-Nisa, verse #3 .
(3) surat Al-Duha, verse #9 .
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106 - The rule on the orphan’s guardian
And what is the obligation towards him
After the orphan has attained puberty ?

The question :

A head of a family was a guardian for an orphan since he was a
child in cradle . This orphan lived with the members of the family
as one of them . He did not know he was an orphan nor the family
members knew anything about him except that he was their
brother from their father (stepson) . When the orphan became a
young man the family began to inquire about the Islamic le-
gitimate rule regarding his existence in the house mixing with the
family women : What should be done towards him ?

Has the head of the family the right to give him a portion of his
own property ?

The answer :
1- The orphan’s guardian is highly rewarded in Islam :

The orphan’s guardianship is considered as doing good to him in a
time in which he needs care after he has lost both his parents or one of
them . At the same time it is doing good to the nation in which he
lives as being responsible for one of its members who needs care as in
the case of the orphan . So to be a guardian for one orphan or more is
to take upon one’s shoulder what the nation should bear . Hence such
a person has done good to his nation . Therefore the orphan guardian-
ship is an act of benevolence and righteouseness Allah has ordered his
capable servants to undertake it as stated in the Holy Quran :

*“ And Spend of your substance

In the cause of Allah,

And make not your own hands

contribute to (your) destruction;

But do good;

For Allah loveth those

Who do good ”

Allah has stressed caring for and doing good to the orphan in sever-
al verses in the Holy Quran. He, the Most High, ordered that the orphan
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In case of religion the prophet peace and prayers be upon him said “ A
man speaks a sentence carelessly but it may throw him seventy
years deep in the hell-fire ” (¥ |

In case of Judgement Almighty Allah says :
“If then any one transgresses
The prohibition against you
Transgress ye likewise
Against him” @ |

And his saying :
“ Every soul will be (held)
In pledge for its deeds ” ® .

In conclusion we say that the description of a man as disbeliever is
not permisible and it is one of the great sins that the Muslim should
avoid, and what should be well known is that Islam is not effected by
suspicion . Jurists say that if A Muslim accused any Muslim as un-
believer without evidence then he will tend to be non-Muslim .

The saying of such a word without intention does not justify the
matter as the Muslim is responisble for his saying as already men-
tioned in this reseach .

Allah is all knowing .

(1) Sunan Al Tirmizi v,4 . p, 483 .
(2) Surat Al Bagara verse 194 .
(3) Surat Al Mudathir verse 38 .
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room for considering him a Muslim V.

It is also mentioned in Al Khulasa “ If there are many things seen
in the Muslim behaviour that give the feeling that he is unbeliever but
he looks in one way that he is a Muslim , then the jurist should con-

sider him as a Muslim @,

It is to be well known that the Muslim is not deemed as unbeliever
by probability , and as the unbelief is the worst behaviour then the jur-
ist should try to interpret his speech as good as it can be Q,

Imam Ibn Taimiah explained that it is one of the bad innovations that a

group of Muslims accused another group of unbelief for two reasons :

1- The accusating group may practise some actions that are more than
the accused group .

2- If the accused group is really making mistakes (bida’a) . It should
be known that mistakes will not justify the description of unbelief .

It is also decided by jurists that in addition to the great sin of ac-
cusation of unbelief, there should be a punishment as Abu Hanifa
mentioned that there should be a Discretionary punishment for the one
who is accusating his brother of unbelief .

Some jurists see that there should be no punishment unless the word
unbelief be linked with Almighty Allah, (i.e) . To say you are un-
believer of Allah , because it may stand for satan ),

In Imam Malik school there should a punishment of (Had) for the
one who says to his brother you are unbeliever unless it is proved that
he or one of his fathers is unbeliever © .

In Al Imam Al Shafey’e school there should be a discretionary pun-
ishment , and the same In Imam Ahmed © .

According to what has been explained we conclude that the action
of accusing one of unbelief is not permissible and the accused will
have the right to ask for (had) punishment or Discretionary pun-
ishment for the speaker .

The matter of good faith does not justify untrue description because
the Muslim is responsible for his sayings in religion and Judgement .

(1) Ibid .

(2) Ibid.

(3) Ibid.

(4) Hashiat Rad Al Muhtar , Ibn Abdeen v,4.p,69 .

(5) Mawahib Al Galeel v,6 . p,302 .

(6) Al Majmon v,20 p,123 , and Khashaff Al Ghinaa' v,6 .p,112.
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Hadith , the event was narrated by Imam Muslim that Abe Thibian
said “ I heard Osama Ibn Zaid Ibn Haritha saying that “ we had been
despatched by the prophet Mohammad peace and prayers be upon him
to (Al HURGAH) and we went and defeated Juhainah tribe, A man
from Ansar and me followed one of them and whenever we reached
him he said No God but Allah and after saying this the Ansari left him
but I killed him . When we came back and the prophet May peace and
prayers of Allah be upon him had been informed he said O, Osama
Did you kill him after he said No God but Allah, Isaid but he said so
in order to avoid killing , but the prophet peace and prayers be upon
him began to repeat this question till I wish that I had not become a
Muslim before that day " .

As for the Hadith, the prophet May peace and prayers be upon him
said * He who witnesses that No God but Allah and tends towards our
Gibla (Kaaba), prays as we pray, eats what we eat will be considered
as Muslim who has the same rights and liabilities ? .

The prophet peace and prayers be upon him had warned and or-
dained not to accuse any Muslim of unbelief as narrated by, Abdullah
Ibn Omer said that * The Prophet peace and prayers be upon him said
“If A Muslim says the word unbeliever to his brother, then one of
them will be unbeliever @ .

The meaning of Hadith is so clear that is the accuser is one of two
cases, either he is telling the truth and in this case his brother is really
unbeliever or he is lying and then he is the unbeliever .

This exactly what Al Kand Halawy said “ If the accused is really
unbeliever then the accuser is right but if he isn’t then the unbeliever
will be the accuser himself and he will bear his sin ¥ .

The jurists have given special care to the matter of accusation of un-
belief . The Hanafists say “ A Muslim cannot be descriped as un-
believer unless otherwise he denies one of the Islam pillars and if
there is no doubt that he had been apostatized he will be considered as
non-Muslim but if not sure no such description should take place .

It is mentioned in Al Fatawa Al Sughrah “ The unbelief is agreat sin,
accordingly I will not accuse A Muslim of unbelief if there is any

(1) Sahih Muslim be sharh Al Nawawi v,2 . page 100 .

(2) Sahih Al Bukhari v,1.p.103.

(3) Ibid v.7,p. 97.

(4) Awjas Al Masalik Tla Mawta'a Al Imam Malik v,15 , p. 266 .
(5) Hashiat Rad Al Muhtar-Ibn Abdeen v,4 . p,224 .
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Great is the penalty they (incur) ™ (),

The second type is the unbelief due to proud or fear like what hap-
pened to Abu Taleb uncle of the prophet peace and prayers be upon
him . Almighty Allah says :

“Then seest thou such

A one as takes

As his god his own

Vain desire ? Allah has
Knowing (him as such)

Left him astray, and sealed
His hearing and his heart
(And under standing) and put
A cover on his sight

Who then will giude him
After Allah (has withdrawn
Guidance) ? Will ye not
Then receive admonition ” @,

Also there is another type of unbelief due to hypocrisy because the
dissimulator shows Eman (Faith) and hides unbeleif because of fear or
desire of having something Almighty Allah says :

“ The Hypocrites will be
In the lowest depths
Of the Fire : no helper
Wilt thou find for them @
Except for those who repent
Mend (their life) hold Fast
ToAllah” @,

The accusation of unbelief is avery abominable act and at the same
time a serious action that should be avoided as it leads to deterioration
in relationship between people and threatens its unity as really hap-
pened to previous generations .

The rule in this matter is that the Muslim is presumed to be a Mus-
lim unless otherwise the contrary is proved and this rule had been ex-
plained by the prophet peace and prayers be upon him in an event and

(1) Surat Al Bagara verse 7.
(2) Surat Al Gathiah verse 23
(3) Surat Al Nissaa’ verse 145 .
(4) Surat Al Nissaa’ verse 146 .
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105 - The rule on charging a Muslim with
Infidelity :

The question says that two persons are talking together in rel-
igous affairs where one of them accused the other of unbelief al-
though it seems that the accused is apparently Muslim and there
is nothing proves his unbelief .

The question further says that some people look easily to this
matter . What is the meaning of this description to the accused
and the accuser ?

The answer is that it is very important to know the meaning of in-
fidelity (unbelief) linguistically and legally .

In language unbelief is the contrary of belief (Eman) and unbelief
also contradicts thanks . Also the word unbelief contradicts the great-
fulness of the grace .

The legal meaning is very near to the linguistic meaning as Ibn Ab-
deen had defined it as such “ The action of accusing the prophet Mo-
hammed peace and prayer be upon him of lying in one of what he or-
dained @ .

The unbelief in legal term is divided into many types; as there is a
type essentially based on absolute denial in which the unbeliever de-
nies the existance of Almighty Allah and this is the worst type as Al-
mighty Allah says :

* As to those who reject Faith

It is the same to them
Wether thou warn them
Or don’t warn them

They will not believe ” .

Almighty Allah explained their situation and their denial and what
penalty they will incur . Almighty Allah says :
“ Allah hath set a seal
On their hearts and on their hearing
And on their eyes is a veil

(1) Lisan Al Arab-Ibn Manthour v.5. p.144 ,
(2) Radal Muhtar Ala AD-Dur Al Mukhtar-Ibn Abdeen v,4. p, 223 .
(3) Surat Al Bagara verse 6 .
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Authority (To demand Qisas
Or to forgive) : but let him

Not exceed bounds in the matter
Of taking life; for he

Is helped (by the Law) ” m,

In killing a pregnant woman is to exaggerate in the act of killing
because the killer and the non-killer i.e the embryo are both killed @ .

According to the Hanbali School the ordained punishment is not
inflicted on the pregnant woman untill she gives birth to her child
whether she has committed adultery or not because in executing the
prescribed penalty while the woman is pregnant is to kill a soul pro-
tected by the law of Islam whether the punishment is inflicted through
stoning or not . The reason is that the safety of the embryo can not be
guaranteed while the prescribed punishment of Lashing, stoning, be-
heading or amputation is inflicted on the convicted woman leading
consquently to the death of the embryo @ .

It is evident from these sayings drawn upon the Book of Allah re-
garding the prohibited and protected soul and from the sayings of the
Messenger of Allah, peace and prayers of Allah be upon him, that the
embryo from an illegitimate pregnancy is considered a Muslim and
protected soul against any kind of prohibited assault . The fact is that
the committal of the unlawful act by the father or the mother has noth-
ing to do with the embryo whose existence in his mother’s womb is
temporary preventing the ordained punishment from being inflicted on
her whether this punishment is dictated by Allah’s rights or by the hu-
man beings’ rights .

Based on this is that what has been previously mentioned in the
question about the abortion operations performed by some doctors in
some countries is considered an unlawful act and a transgression
against a Moslim soul .

But the execuses made by the committer to make legitimate the
abortion of these embryos deem lawful Allah’s prohibitions and they
are considered invalid execuses that make licit what Allah has pro-
hibited .

(1) Surat Al Isra, verse 33 ,
(2) Al Majmo Sharh Al muhazab lil Nawawi vol, 18, pp, 449-450 .

Nihayat Al Muhtaj illa Sharh Al minhaj Lil Ramli vol,7,PP,303- 304 .

Hashiyat Al Jamal ala Sharh Alminhaj lil Sheikh Sulaiman Al Jamal vol,5,p,50 .
(3) AlMughai wa Sharh Al Kabir li Ibn Qudamah vol,10,pp, 138-140 .

Kashaf Algina an Matn Al Igna lil Buhuti vol,6,p, 82 .

Matalib uli Alnuha lil Rihaibani vol,6,pp, 164-165 .
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adultress, but Ali , Allah be pleased with him , said to Omar : * If you
can punish her, you can not punish what she carries in her womb’.
Omar , then set her free . It was narrated that it was Ma’az Ibn Jabal
who said this and Omar said to him that women were unable to beget

one like you ' (V.

Jurists have many opinions concerning this question . According to
the Hanafi School , the pregnant adultress is not subject to the pre-
scribed punishment of stoning to death because this will undeservedly
cause the death of the embryo being a prohibited , innocent soul @

According to the Maliki School pregnancy prevents the execution
of Allah’s ordained punishments which are not obligatory with regard
to the innocent embryo.The evidence is in the saying of the Messenger
of Allah, peace and prayers of Allah be upon him , when he ordered
the woman who came to him confessing that she had committed adul-
tery : ** Go untill you give birth to the child " . Prevention is not only
confined to the 120 day embryo, but it includes every embryo its ex-
istence has become possible . So if a woman has committed adultery
before 40 days a waiting period is obligatory to know whether she is
pregnant or not , and her punishment should not be expedited for the
possibility of her being pregnant as stated by Al Lakhami one of the
Maliki jurists . Al Mowafaq said : “ the pregnant woman is not subject
to the prescribed punishment untill she gives birth to the child whether
her pregnancy is a result of adultery or not and this is not a controversial
question among jurists as far as we know ” @ .

According to the Shafi school the Qissas i.e the ordained pun-
ishment , is not to be inflicted on a pregnant woman untill she gives
birth to her child as indicated by the saying of Allah, The Most High :

“Nor take life-which Allah
Has made sacred-except
For jurst cause . And if
Anyone is slain wrongfully,
We have given his heir

(1) Musanaf Ibn Aby Shaiba vol,10, p, 88 .
(2) Bada’i Al Sana'i : Al Kasani vol, 7, P, 59 .
Hashiyat Rad Al Mubhtar : Ibn Abidin vol, 4, P, 16.
(3) Al Baghdadi : Al Ma’oona fi mazhab Ahl All Madina vol, 3 . pp, 1392-93 .
Awjaz Al Masalik illa Muwata Al Imam Malik Lil Kandahlwi vol,13 , pp, 212-13 .
Sharh Munah Al Jalil ala mukhtasar Khalil li Ulaish vol,9, p, 265 .
Sharh Al Zarqani LIl Zargani ala Hashiyat Al Banani vol, 8, p, 84.
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peace and prayers of Allah be upon him : * The matter of the crea-
tion of a human being is put together in the womb of the mother
in forty days , and then he becomes a clot of thick blood for a sim-
ilar period and then a piece of flesh for a similar period . Then Al-
lah sends an angel who is ordered to write four things . He is or-
dered to write down his (i.e the new creature’s) deeds , his
livelihood, his (date of) death, and whether he will be blessed or
wretched (in the Hereafter). Then the soul is breathed into him” "),
We will see that some jurists have expanded the concept of embryo’
even though it has not attained 120 days .

According to the consensus of jurists the abortion of the embryo is
prohibited after it has attained this period . Attempting its life is con-
sidered by jurists as a capital crime against a Moslim soul . Imam Ibn
Hazm bore heavily on this saying that ** Qawad i.e revenge for blood-
shed is obligatory on the mother who intentionally killed the embryo
in her womb after 120 days of pregnancy or if it was deliberately mur-
dered in her womb by some other person . Otherwise the killer should
be pardoned . Qawad is obligatory because a Moslim soul has been
deliberately murdered . Hence it is a life for life . The killer’s kin are
to choose either Qawad or Diyah i.e blood money and Mufadah i.e
paying ransom as has been ruled by the Messenger of Allah , peace
and prayers of Allah be upon him on the killer of a Moslim " @,

As has been previously mentioned there is no difference in this re-
gard between a legitimate or an illegitimate embryo because the em-
bryo is a sacred Muslim soul the proof of which is found in the story
of the woman who came to the Messenger of Allah, peace and prayers
of Allah be upon him, telling him that she had committed adultery and
she was pregnant . The Messenger of Allah, peace and prayers of Al-
lah be upon him, ordered her to wait untill she gives birth to the
child ,breast feeding him, and then abandones him in a safe hand @ .

This is also evident in what was narrated about Omar Ibn Al Khat-
tab, Allah be pleased with him who was about to punish a pregnant

Sahih Al Bukhari vol,4 . P, 103.
Musnad Al Imam Ahmad vol,1 . P, 382.
Mukhtasar Sahih Muslim Lil Munzari P, 552 .
(2) Aleesal fil Muhala bil Athar-Ibn Hazm vol.11,p, 238 .The Contemporary Jurisprudence
Rescarch Journal vol,7, 1411 H.
(3) Sahih Muslim bi Sharh Al Nawawi vol, 11 p, 203 .
Al Sunan Al Kubra : Al Baihagi vol,8 , P, 221 .
Sunan Addarqutni vol,3, p, 127,
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slaining of all mankind and equals the saving of one life to the saving
of the lives of all mankind .

This rule was not a mere prohibition or preaching, but Allah, the
Most High, followed it with a double punishment . One is a worldly
punishment based on Qisas i.e retaliation when the killer has com-
mitted a deliberate murder as proved by the Quranic verse :

“O ye who believe !

The law of equality

Is prescribed to you

In cases of murder " (V.

And the Quranic verse :
* We ordained therein for them :
Life for life, eye for eye,
Nose for nose, ear for ear,
Tooth for tooth, and wounds
Equal for equal . But if
Any one remits the retaliation " .

The other punishment is in the Hereafter . Allah , The Most High,
says :
*If a man kills a Believer
Intentionally, his recompense
Is Hell, to abide therein
(For ever) : and the wrath
And the curse of Allah
Are upon him, and
A dreadful chastisement
Is prepared for him ” ® .

With this Islam has come as the greatest religion for mankind em-
phasizing the sacredness and inviolability of the human life and the
prohibition of abusing it without any legitimate and obligatory reason .

The sacredness and inviolability of the human soul equalize the
grown-ups, the young, the male , the female , the healthy , the sick
and the legitimate embryo or the illegitimate embryo as long as the
soul has been breathed into it, and this is known after 120 days of
pregnancy as inferred from the saying of the Messenger of Allah

(1) Surat Al-Bagarah, verse # 178 .
(2) Surat Al-Maidah, verse # 45 .
(3) Surat Al Nisa, verse #93.
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104 - The rule on the doctor who practises
Abortion operations for illigitimate
Embroys offering as a plea that they
Are the result of a prohibited act :

The question :

The inquirer heard that some doctors in some countries found that
there was no objection in aborting illigitimate embryos offering as an
execuse that such an act is originally prohibited in all religions and it
is better that such embryos do not live because their existence will
harm them and the people around them as well .

The answer :

The safety of the human life, the necessity of its being protected
and the unlawfulness of abusing it by any means or action unless there
is a legitimate, obligatory reason, are basic principles in Islam . Allah ,
the Most High, says in the Holy Quran :

* On that account : We ordained

For the children of Israel
That if any one slew

A pwrson-unless it be

For murder or for speading
Mischief in the land

It would be as if

He slew the whole people :
And if any one saved a life

It would be as if he saved
The life of the whole people
Then although there came
To them our Messengers
With Clear Signs, yet,

Even after that, many

Of them continued to commit
Excesses in the land ” (V
Thus Allah , the Most High, equals the killing of a person to the

(1) Surat Al-Maidah, verse # 32 .
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In Maliki school the Felony of the beast is considered as killing by
mistake if there is a leader on it and this leader should gurantee this
Felony because it is deemed as carelessness V).

In Al Shafee school the rider, the leader or the director of the beast
is gurantor of what injured by it even if he is leading it by rent or sim-
ple loan @

In Imam Ahmed School if the beast caused any injury the rider will
gurantee and the same if he is the director or the Icader because he can
avoid it the felony @

Imam Ibn Hazm also sees that the rider gurantee the felony of his
beast , and in case if he did something lead to this like the lashing of
the beast he will gurantee and this kind of killing is not considered as
killing by mistake . But if he did not lash it or compel it to kill he will
never gurantee ¥

But now we ask , what is the rule for this driver as mentioned in this
case ?

The answer of this case is that the driver is doing the killing by
mistake . As he did not delebrate to kill but the man was killed by mis-
take as the car deviated and in this case he is only responsible for pay-
ing (Diyah) .

As for his carelessness and exceeding the allowed speed, he is do-
ing unlawful action but there is a goverment authorities which liable
for giving him suitable punishment such as traffic dept and this gener-
ally considered under discretionary punishment is Sharia .

The judge has the right to decide any punishment suitable for his
behaviour if there is no determinant punishment already existing .

By way of conclusion , the driver is killing by mistake and he is li-
able for Diyah as there is no evidence of delebration but as for his
carelessness the traffic systems are enough to apply for him such as
the withdrawn of licence or entering him into prison and in case of no
punishments available in this regards the judge can decide what sort of
pumshment accordlng to each case to savegaurd the benifits of the so-
ciety by saving souls and money .

Allah is all knowing .

(1) Al Kafei Fee Figh Ahl Almadma Al Gurtobe p. 605 .
(2) Sharh Al Manhag v,5 . P,

(3) Al Mugni - Ibn Gudama v,lO P 358.
(4) Al Isal Fil Muhalla - Ibn Hazmv,1. P, 201-204 .
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lawful such as the honour of Muslim and recited the verse ",

Second : Judically , it is unlawful to cause any injury by saying or do-
ing without reason, whether doing by one self or causing, and he is
obliged to compensate it as Almighty Allah says :

“ That man can have nothing
But what he strives for ” @ .

and says :
“Every soul will be (held)
In pledge for its deeds” @,

The action referred to herewith is the kind of injury, specially if the
doer exceeds the authorized speed .

But whatsoever the speed of the car and the cause of deviation , the
doer is gilty and the punishment is determined by Almighty Allah saying:

“ Never should a Believer

Kill a Believer; but

(If it so happens) by mistake .
(Compensation is due)

If one (so) kills a Believer

It is ordained that he

Should free a believing slave
And pay compensation

To the deceased family

Unless they remit it freely ” ).

The jurists have many sayings in the kind and description of this ac-
tion (i.e) in the case of killing by using a beast instead of a car ) Imam
Abu Hanifa said that if the rider was taking his way and his beast
treaded on a man and killed him here the killing is happening by mis-
take because the load of the rider added to the load of the beast which
made direct killing .

The origin of the matter is to go in the public way rationally and
otherwise it is not allowed to go unless it is other wise out of the will

of the rider ©

(2) Surat Al Najm verse 39 .

(3) Surat al Muddathir verse 38 .

(4) Surat Al Niss'a verse 92.

(5) Bada'e Al Sanac-Al Kasani , v.7,271-272.
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CASES FROM JURISPRUDENCE
(Figh) POINT OF VIEW ©

103 - The rule on the driver who exceeds the
Allowed speed which leads to the killing
Of a person passing beside the street :

The case in brief , the driver of the car was driving his car
recklessly and he was so hastly that he exceeds the authorized
speed, and while he was at that situation, the car deviated towards
the street side and killed a person passing beside the street .

The question, is the blood money (Diyah) that he pays or com-
pensates considered as a punishment or should he be punished in
addition ?

Generally speaking, the responsible is obliged to behave rationally
and he should evaluate his actions before doing in order not to cause
damage or any harm to others , and incase he causes any damage or
harm he will be responsible for that due to two reasons :

First : Due to religion, he who causes any harm or damage to others
by saying or doing without reasoning - Same if doing by himself or
causing will be bearing glaring sins as Allah Almighty says :

And those who annoy

Believing men and women
Undeservedly, bear (on themselves)
A calumny and a glaring sin ") .

So many actions are classified under this rule such as calumny,
slander, perjury, and falsehood .

The prophet Mohammed peace and prayers be upon him had been
asked about Riba and the most glaring Riba and he said “ the most
glaring Riba that Almighty Allah is angry of, is the making Haram

(*) These questions sent by readers and the editor-in chief Dr. Abdrahman bin Hassan Al
Nafeesah answers them ding to the publicati lations of the jurnal .
(1) Surat Al Ahzab verse 58 .
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they made the contraction no option unless there is a defect , here
the buyer has the option to accept or return ),

Refering to what has been mentioned the sellers of man-
ufacturing machines are obliged legally to inform buyers all de-
fects that can be found in their products and at the time of contrac-
tion both seller and buyer have the same option of accepting or
refusing the sale unless they seperate , but if they seperate then
they have to run the contraction but the buyer has the option to ac-
cept or return if there is adefect in the prodnct and he has also the
option to accept the defective product and in this case the seller
should pay him back the difference of the price, and this is what
we prefer according to Imam Ahmed school .

If we are asked that what is the rule of the condition sometimes
written in the contract that the producer is not responsible if any
defect is found later in the product ? we say this condition will not
affect the correctness of the contract but it should be ignored ac-
cording to Hanbali school @ .

The compensation of harm results from the use of defective
machines by others :

Sometimes the use of defective machines by other neibourers
caused damage to their neibour such as the use of defective elec-
tric machine caused fire in the shop of the neibour , here the owner
of the shop in which the fire started is not responsible unless it is
otherwise proved that he caused the fire intentionally because the
causative will not gurantee till he intentionally made the harm .

In Al Imam Ahmed school if one put a pot on the wall edge
and it fell and caused a damage, the causative will not gurantee be-
cause he did not make it intentionally ).

But if the cause refers to the defect in manufacturing then the
burden of responsibility will be on the manufacturer and he is
obliged to compensate the damage because these machines are
considered as goods and the general base of goods selling is to be
free of any defects .

Allah is all knowing .

(1) Al Mughni wal Sharh Al Kaber vol, 12, p, 121 .
(2) Ibid vol, 4,p, 259,

(3) Durar Al Hukkam vol, 1,p, 83 .

(4) Al Mughni vol,9,p, 577.
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avoid causing harm to any Muslim .

Jursits have based many exersies of judgment upon this principle
such as what written in Hanfists school of thought that the one
who passes the street if caused any harm he has to gurantee @,

In Al Imam Al Shafey school if a piece of wood fell from
hieght and killed a man then he will have the whole Diyah because
he died by external reason @ .

In Ahmed school if a man put a pot on the edge of the wall and
it fell by the wind and killed a person he will not gurantee until it
is proved that he had put it wrongly ).

Second : The compensation of harm in money :
A- The compensation results from the use of defective machines :

It is assumed that the buyer buys the car or any machine con-
sidering that it is free of any defects , the seller is also ordained by
Islam to tell all he knows about his commodity as the prophet
peace and prayers be upon him said : The Muslims are brothers ,
No Moslim is allowed to hide the defects of his goods .

The jursits have mentioned the defective goods in their books
and they mentioned the defect option (khiyar Al EIB) , In Imam
Abu Hanifa the correctness of the commodity is known by com-
mon sense in the contraction because it is required by the buyer
normally therefore he has the option of returning back the com-
modity because of the defects ©,

In Imam Malik school of thought the commodity can be returned
if defective and there is an other anti saying that it will not be re-
turned if the defect is minor but the seller can refund to the buyer
the value of the defect ™,

In Imam Al Shafeyee’ if the buyer knows nothing about the de-
fect before buying then he had the right to return it or not because
when he buys he thinks that it is free of any defects ® .

In Imam Ahmed the seller who knows any defects in his com-
modity is not allowed to sell untill he informs the buyer and if

(1) Sahih Muslim vol,16, p, 169 .

(2) Gami Al Usul vol,1 p, 122.

(3) Al Majmou vol, 19.p, 17.

(4) Al Moghni vol,9, p, 577.

(5) Sunan Ibn Maja, vol , 2,p, 755 .

(6) Bade' Al Sanaye' vol,5, p, 274 .

(7) Abd Al Gawahir Al Thameena vol,2, p, 472-475 .
(8) Al Magmou, vol, 12, p, 121.
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Third : The compensation of wounds :
by wounds is meant the gen eral wounds other than head wounds
and it is divided into two types :

A) The wounds that go inside the chest, stomach or back and have a
determinant compensation and it is called (Ga’efa) .

B) The wounds of the hand or the arm such as the deviation of the car
that injures the driver, this will refer to the judge as he is the only
one who can estimate the compensation after consulting the spe-
cialists such as physians and the likewise .

But the damage may not be in money terms, it may have a mo-
ral way that can affect the feelings of the human such as the fear
or psycological shock resulting from the explosion of gas pipe .

But the jurists did not differentiate between the psycological or
moral damages as they said in the case of embryo abortion no dif-
ference if they kick the pregnant woman till she forced out the em-
bryo or they prevented her from eating some of neibourer food till
she forced it out . In all cases they must compensate (¥,

I said “ the manufacturer should gurantee any harms occured to
the harmed due to mismanufacturing of the machine he uses be-
cause he is deemed as causative .

But someone may ask : How can the manufacturer gurantees
although he is not transgressed in causing the harm ? Having
known that the Figh (jurspudence) base is that the causative will
not gurantee unless otherwise it is proved that he is intentionally
causing the harm .

The answer is that the manufacturer is deemed transgressed if
his industry is void and this is from Sharia political point of view .

The harm that affects soul due to
use of defective equipments :

For example , if a driver killed or injured a person when passing
beside the street because of the deviation of the car of which one
of its tires has exploded, who is responsible for that ?

As a matter of fact, the driver has to make sure that his car is not
defective and he has to pay much attention when driving to the
people passing and so all other leaders of other equipments in or-
der to avoid any harm happens to people as the prophet peace and
prayers be upon him says ** If one of you pass through our Mosque
or Market carrying an arrow should take care of its spearhead to

(1) Manh Al Galil vol,6, p, 94 .
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of a machine or engine or the like is still considered a man-
slaughter unless the manufacturer proves that the machine or the
engine was not deliberately made to be a killing instrument for the
person who uses it a matter that is regarded as improbable in such
cases .

The diyah of the killed person is estimated at a hundered head
of camels . The Messenger of Allah, peace and prayers of Allah be
upon him said that he who committed a manslaughter should pay a
hundred head of camels .

2- Damages due to losses that befall things other than dead people :
The victim may not die due to a defect in the machine but other
organs in his body might be cut such as a hand or a leg or both of
them . In all these cases each organ should be compensated ac-
cording to Islamic Shariah (law) .
This compensation is divided into three sections :

First : The compensation of body organs and its benefits :
Sharia has made a determinant compensation for body parts
such as hands , legs, ears , and eyes called wounds compensation
(Diyah) .

The injured can have more than one (Diyah) according to the in-
jury occured (i.e) if mismanufactured equipment has caused harm-
ful to hands , ears, nose , and tongue therefore there should be four
wounds compensation (Diyah) .

The evidence of this is that Omer Ibn Al Khattab had ruled on
one for four Diyah becasue he threw a stone and this made harm-
ful to another because man and lost his ears , tongue , and sexual
capability @ .

Second : Compensation of head wounds :

We mean here the wounds that affect the face and head such
as the explosion of electric shaving machine that infects the face
and head of a man and cause harm to him , these injuries are con-
sidered as head wounds .

The jurists have enumerated the types of these damages and not
agreed wholly about the numbers , and the size of compensation .

(1) Sunan Al-Nisai vol,8, p, 43 .
(2) Al Musannaf - Abi Al Razag vol, 1,p, 12.
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not the apprentice is liable for any losses because the action of the
former is transferred to the later "), But if the apprentice has de-
liberately damaged the product, he will be rendered liable for the
losses @,

According to Imam Malik the apprentice is not liable @ unless
he is careless, negligent or transgressor ¥ .

According to Imam Shafi school the manufacturer and the ap-
prentice are both liable .

According to Imam Ahmad school, the apprentice is not liable un-
less he is negligent, or transgressor because he is a private employee
but the manufacturer is deemed liable because he is a general
ployee ©.

In the modern times there arise many problems because of fac-
tory workers . The defect that led to the deviation of the car might
be caused by the bad work of the factory workers where the car
was made . This defect might lead to grievous losses in persons
and property . The principle is to deem the employees liable by the
factory for two reasons :

The factory according to Islamic figh is a common employee .
Hence its liability is direct .

The factory employee is considered a private employee for the fac-
tory owner . Hence , there is no relationship between him and the
victim . Therefore the factory is to be liable . If the loss has been
incurred due to the negligence and transgression of the employee,
he will be deemed liable .

The damages due to mismanufacturing :

1-

The loss resulted f rom mismanufacturing necessitates damages
for the victim according to the nature of the loss, its percentage
and effects .

Damages due to losses that befall persons :

This compensation is based on diyah i.e blood money. It is a pun-
ishment for manslaughter . But this punishment can not be im-
agined regarding the losses incurred by people as a result of mis-
manufacturing; for instance the killing that occurs due to an explosion

(1) Hashiyat Al Tahawi vol 4, p, 36 .

(2) Al-Ikhtyar la Talil Al-Mukhtar vol,1, p, 54 .
(3) Al-Kharshi al Mukhtasar Khalil vol,7, p, 27.
(4) Al-Mudawanah Al-Kubra vol,3,p, 401 .

)

Imam Shafi : AI-Um vol 4, p, 38 .

(6) Al-Mughni wa Sharh Al-Kabir vol,6, p, 109 .
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According to Imam Ahmad’s school , the manufacturer is liable
for what he is committed to do. For instance the tailor is liable for
his bad tailoring , the bleacher is liable for any defect that befalls
the same of the customer, and many other manufacturers . This is
based on what was narrated about Imam Ali , Allah be pleased
with him, that he deemed manufacturer and goldsmiths liable and
said that people could not be reformed unless with such a treat-
ment . The liability of the manufacturer is restricted with his being
working as a proprietor such as the baker as opposed to the private
employee who is not deemed liable for any losses unless he is neg-
ligent ; and he will not be released of any liability unless he has
delivered the same to its owner, and he is not paid unless he has
finished manufacturing it V.

According to Imam Ibn Hazm the manufacturer is not liable un-
less there is an evidence of transgression and loss .

Based upon the aforementioned it is clear that according to the
consensus of jurists the liability of manufacturers is obligatory if
the manufacturer has damaged the product as a result of his trans-
gression and negligence . The difference has been bent on whether
the manufacturer is deemed liable for any losses incurred without
his negligence or transgression. Imam Malik deemed the man-
ufacturer liable unless he proves otherwise .

I said : Imam Malik was right in his rule because it is obligatory
to take all precautions to protect people’s property . To deem him
liable for what he damaged is to protect and guarantee people’s
property and this will benefit him personally because he will feel
the burden of responsibility, thus he will take all precautions to
protect and keep safely the materials given to him for man-
ufacturing . If he is released of any liability this will lead him to be
careless and negligent as far as people’s property is concerned .

2- The extent of the liability of manufacturers employees :

In the past these employees used to work with manufacturers as
apprentices to be manufacturers in future. Their numbers in-
creased with the development of industry in the modern times .
The factory owners employ these people in mannfacturing prod-
ucts . Mismanufacturing can be a result of their mistakes either be-
cause of negligence or deliberately. Islamic figh tackled the issue
of their liability. According to Imam Abu Hanifah the teacher and

(1) Al-Mughni wa Sharh Al-Kabir vol,6,pp, 105-111 .
(2) Al-Muhala bil Athar vol,7, p, 28 .
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The manufactured product should have been made while its owner
was absent meaning that it was not made in his house or in his
presence, then the manufacturer will not be liable .

The manufacturer should receive the material set for manufacturing
or carry it to his factory .

If the damage is a matter of the acts of Allah , The Most High ,
such as death, fire, or theft, the manufacturer will not be liable as
when bread burn in the oven unless the baker is not good in mak-
ing bread or if he is negligent . But if he is not negligent he will not
be liable because fire is inevitable (),

If the manufacturer has set a condition of being released of any
liability this will be of no use to him and the contract will be
deemed invalid because it violates the terms of the contract . But
Ash’hab, a Maliki jurist said such a condition was of benefit to the
manufacturer and he was not deemed liable @

I said : The right thing is not to accept the condition that releases
the manufacturer of any liability because the sold product should
be suitable for use and releasing of liability is an evidence of cor-
ruption since it is prohibited to sell a bad product as stated in the
Holy Quran : “ And do not eat up your property among your-
selves for vanities " @, Hence there is no evidence for the condi-
tion of releasing the liability in the car and used equipment market
where the owners of these cars and equipment or their middlemen
say that the car or the equipment is a heap of iron that releases any
liability .

There should be a differentiation between releasing the liability
and showing the defects with the purpose of releasing the liability .
To release the liability without showing the defects is an evidence
of corruption in the product , and it implies cheating the buyer . To
show the defects with the aim to release the liability disproves the
cheating and makes the buyer aware of what he buys , knowing
the defects of the sold product and the risks that will result , hence
he takes the necessary precautions .

According to the Shafi’school the manufacturer is liable for the
mismanufactured product . This is fulfilled on the condition that
he has committed himself to do the job and that there is neg-
ligence or cheating on his part @ .

(1) Al-Kawakib Al-Duriyah fi Figh Al-Malikiyah vol,3,pp, 289-290 .
(2) Ibn Shas : Aqd Al-Jawahir Al-Thameenah vol,2,p, 854

(3) Surat Al-Bag;

a‘ml!, verse 188 .

(4) AN i : Majmou Sharh Al-Muhazab vol,15, p, 98 .
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will have the option with the aim of repeling any loss they might
occur V),

According to the Maliki school manufacturers such as dyers,
bleachers, goldsmiths and the like are liable for what they are sup-
posed to manufacture having the proof from the fact that Omar Ibn
Al Khatab, Allah be pleased with him, rendered the manufacturers
in the market-places liable for the losses they caused the custom-
ers to incur, and that the Righteous Caliphs deemed the man-
ufacturers liable . Ali Ibn Abi Talib said that people could not be
reformed unless be treated like that . It was narrated that a number
of Followers did so .

According to Imam Malik the liability of manufacturers is out
of Islamic legal policy because the interests of customer and man-
ufacturers are guaranteed ® . This school set many examples such
as when a customer brings a weaver spinned wool or cotton to
weave it for him seven by eight , but the weaver has woven it six
by seven . The customer, then, has the option of taking the product
giving the weaver the price or refuses to take it rendering the
weaver liable for refunding him @ .

I said : Based on that the customer who buys from a factory or
from its agents carpets with particular measurements, then he dis-
covers that these measurements are different, he has the option to
take the carpets or refuse to take them and be refunded .

Based on Imam Malik school the liability of manufacturers is re-
stricted with the following conditions :

1- The manufacturer such as the blacksmith, the tailor and the like,
should render their services to all people . This applies to the mod-
ern factories , their agents or their production salesmen if they ac-
cept to manufacture particular products or display them for buyers.

2- The material set for maufacturing should not contain any element
of risk or cheating otherwise the manufacturer is not rendered li-
able for any losses such as when bread burn in the bakery . If the
manfacturer is negligent or if he has made a different product he
will be liable for losses .

I said : In the modern times if the owner of a car has sent his car
to a factory to repair it and there is a defect in this car the factory
has discovered it after it has started repairing the car, the factory is
not deemed liable for it .

(1) Badayi Al-Sanayi vol,5, pp, 1-4 .
(2) Al-Mudawanah Al-Kubra vol,3,pp, 375-376 .

Ibn Farhon : Tabsirat Al-Hukkam vol,2,p, 227 .
(3) Ibid pp, 399-401 .
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him says “ Not to harm, nor to be harmed " "),

Also jurists assured that harm should be determinated  and ne-
cessity should not void others right @ and the man’s behaviour in
his own right is permissible unless otherwise it caused any harm to
others @,

According to the consensus of jurists if the manufacturer has
negligently damaged the same he will be deemed liable to pay the
damages . But the disagreement among the jurist is about whether
the undeliberately damaged same necessitates the manufacturer’s
liability . According to Imam Abu Hanifah the manufacturer is en-
trusted to the same which if it is damaged he is not considered li-
able . This is also the opinion of Imam Zafar . But according to
Imam Abi Yusuf and Mohammad the manufacturer is deemed li-
able for what he has except the products that are damaged by fire-
their proof is in what was narrated about Omar and Ali , Allah be
pleased with them, who used to deem the general employee liable
for the damage they incur on their customers same ) .

The aforementioned has been with regard to the same given to
the manufacturer by its owner to be manufactured . But what will
be the case if the customer says to the tailor : make me a garment ,
or if he says to the blacksmith : make me a door ‘ meaning that
they do the job from ‘A’ to ‘Z’. The Hanafi jurists gave the name
‘Istisna’ i.e manufacturing to such a work . But they disagreed as
to its meaning . Some of them said that it was ‘promise’ and not
‘sale’. some of them considered it ‘sale’ giving the buyer the right
of option .

What is the extent of the manufacturer’s liability towards the cus-
tomer if the manufactured door is longer or shorter or the like ?
According to the Hanafi school the istisna i.e the manufacturing
contract is not obligatory before starting the work since both par-
ties have the option of not doing the work . But after finishing the
work and before the customer has seen the product, the man-
ufacturer has the right to sell it to anybody else because the man-
ufactured product has not been specifically stipulated in the con-
tract, since what has been stipulated is a similar guaranteed same .
But if the manufacturer has munufactured the same according to
the required specifications, he will have no option, but the customer

(1) Muwattaa Al Imam Malik p. 529 .

(2) Durar Al Hukkam vol.1, p. 33 .

(3) Ibid.

(4) Al Mughni vol,5.p, 51 .

(5) Qadi Zadah : Nata'ij Al-Afkar vol.9, pp, 121-123 .
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what is prevalent. Although control and supervision can not pre-
vent misbehaviour but they can prevent the excess and ease its ef-
fects . In the rush of the industrial production and the problems
that industry is exposed to , control over the industrial production
is still important for the protection of industry and consumers .
The modern world has been concerned with the idea of control on
industry for two reasons :

The first is to fulfill an industrial production of good quality .
The aims of this purpose are represented in the safety of industry
so that it can be able to compete in the commercial markets . The
second is to protect the consumer .

This protection renders the state liable towards protecting its cit-
izens from the losses they might incur due to mismanufacturing .
The negligence of control over the production of industrial prod-
ucts leads to many risks regarding persons and property . As to
persons the negligence of control leads to mismanufacturing and
consequently to the possibility of losses . Regarding the risks in-
curred on the property this is evident in the short duration of the
manufactured products of bad quality making the consumer in a
dire, continuous need to buy these products resulting in the ex-
haustion of his savings and subsequently reflecting on the etire
economy of the nation .

The Liability of manufacturers :

The liability of the manufacturer in Islamic figh is defined ac-
cording to the nature of his work . He is either a general man-
ufacturer who renders his services to all people who need the dif-
ferent crafts such as ironsmith’s business and tailoring, or a
private manufacturer who works for only one person. What con-
cerns us here is the general manufacturer . We will discuss the li-
ability of manufacturers and the liability of their employees .

1- The Liability of the manufacturers :

This liability is based on the rules of the Islamic Shariah (law)
in forcing out any harm and the compensation of harmed if any,
according to what Almighty Allah says :

““ Every soul will be (held)
In pledge for its deeds (",

And according to what the prophet peace and prayers be upon

(1) Surat Al Muddathir verse 38 .
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instead of wall paint etc . If the kind of the manufactured or pur-
chased product is different from the kind of the agreed material
and this has led to an increase in its price and the custom-order
customer or the buyer wants to take it , he should pay the price in-
crease so that the factory does not incur any loss .

2- The difference in the characteristics of the
manufactured product :

According to Imam Abu Hanifah school option is confirmed in
case of difference in the characteristics of the manufactured prod-
uct, such as when a customer brings a garment to a dyer to dye it
with a specific colour but the dyer has dyed it with a different col-
our. The owner of the garment has the option of either claiming
and receiving back a similar white garment or taking the garment
with the different colour paying the dyer a price that do not exceed
the price of the originally required garment () .

According to Imam Ahmad school if the customer and the tail-
or disagreed on whether the cloth brought by the customer, which
was tailored into a woman's dress, should have been tailored into
a man’'s garment . According to Imam Ahmad and Imam Malik
the tailor is right in his claim , but Imam Abu Hanifah saw that the
owner of the cloth is right @

I said : based upon the aforementioned is the fact that if the mer-
chant has signed a contract with a factory to make him, for in-
stance, cars of special specifications that resist cold or hot regions
where they will be used, or being characterized with some other
specifications, but the factory has delivered him cars with different
specifications, then the question will be a matter of providing a
proof . If the merchant has proved he is right, then he has the op-
tion of either giving back the cars, or keeping them and reduce
their price by paying the price of the different cars and not the
price that is determined in the contract .

3- Neglecting the control on the manufactured
products and its effects :
Mismanufacturing can be deliberate when the product is made for
the purpose of cheating and fulfilling much and quick profits . On
the other hand mismanufacturing can be undeliberate and this is
(1) Al-Kasani : Bada’i Al-Sanayi vol4, p, 216..
(2) Ibn Qadamah : Al-Mughni wa Sharh Al Kabir vol,6,p, 112.
Oleish : Sharh manh Al-Jalil vol,7, p, 518 .
Al-Kasani : Badi Al-Sanayi vol,4,p, 216 .
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Contemporary Control (State Control) :
In the current time the control has two types :
First : theoritical control which includes the issuing of laws that de-
termine the scientific standards for industry .
Second : Practical control which means the establishment of central
and branch control departments of specialized employees to fol-
low up the practical application of these systems .

Mismanufacturing and the resulting losses : "
Mismanufacturing results in losses that befall the users either
physically or financially . There are many reasons that lead to mis-
manufacturing as far as the buyer or the customer who orders a

custom-made product, are concerned :

1- The difference in the nature and kind of the craft : A
Manufactured materials are purchased through two ways . Either
they are bought as ready-made cars or they are manufactured for
the purchaser according to an agreement with him . In the both
cases the buyer wants the manufactured or the sold material to be
of a particular kind and nature . If this material has been sold or
manufactured according to the specifications of the purchaser, it is
all over with him . If it is otherwise , his relationship with the St‘:ll-
er or the manufacturer will change due to the losses he has in-
curred. In Islamic figh (jurisprudence) there are many examples on
the difference in the kind of the manufactured product together

with the rights of the buyer and the duties of the manufacturer .
According to Imam Abu Hanifa school, if the customer has
brought iron to the blacksmith to make him a certain product for a
certain price and the blacksmith has fulfilled the required work,
the customer should accept it without any option . But if the black-
smith has made a different kind of product such as making an adz
for cutting wood instead of making on adz for using in carpentry,
the customer has the option of either he restores his iron or he
takes the adz and pays the required wage ‘" . There are some other
examples on the difference in the nature and kind of the man-
ufactured product such as when a customer concludes an agree-
ment with a factory to make him a certain kind of car and the fac-
tory has made a different kind of car that does not agree with the
specifications set by the customer such as the manufacturing of
rally car instead of ordinary car, or the manufacturing of office
carpet instead of home carpet, or the manufacturing of iron paint

(1) Al-Bighdadi : Majma al-Damanat p, 47 .
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The Islamic figh i.e jurisprudence viewed the manufacturers from
two angles :

The manufacturers should be controlled and supervised and the
quality of their work should be observed . The source of this con-
trol or supervision from historical point of view is the system of
Al-Hisbah . The earlier Moslim society witnessed this general
control when the Messenger of Allah, peace and prayers of Allah
be upon him personally conducted it. When he was in Al-
Madeenah market inspecting the sellers he felt wetness inside a
heap of foodstuff . He ordered the seller to put the wet part of the
food on the top of the heap so that people can see it when they
come to buy it . Then he said to the seller : “He who cheats us is
not one of us " (V. The Messenger of Allah, peace and prayers of
Allah be upon him appointed Saeed Ibn Al-As as a supervisor for
Makkah markets after it was conquered, and Omar Ibn Al-Khattab
as a supervisor for Al-Madinah shops . The caliphs of the Mes-
senger of Allah, peace and prayers of Allah be upon him, who suc-
ceeded him, took interest in the control system because they saw
that it was a system of straightening behaviour and making people
safe as far as their lives and property are concerned . Each one of
the Righteous Caliphs used to inspect Al-Madinah market to know
what was going on . Control system continued to exist throughout
the Islamic times and it was a source of control on behaviour and
conduct in market places and factories @

Abu Al-Hassan Al-Mawardi stressed the necessity of inspecting
and supervising the goldsmiths, the tailors, the dyers , and bleach-
ers with regard to their honesty or dishonesty . The honest is to be
confirmed and the dishonest is to be dismissed and his evil is to be
declared so that the buyers who do not know him are not to be de-
ceived @

The right of Al-Muhtasib in observing crafts is divided into two :

The first is to generally observe their good or bad qualities to
prevent mismanufacturing. Al-Muhtasib forbids the doer of the evil
action when it appears that there is something suspecious in his craft.

The second is to observe the good or bad qualities in a special
craft.If the manufacturer has got accustomed to mismanufacturing
the Muhtasib should forbid his evil action ) .

ifrs:.:n' Rlenm vol, 3, rp. 606 .

(2) Al-Kitani : The system of the Prophetis Government vol,1 , pp, 284-290 .
(3) Ibid .

(4) Ibid.
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As to Al-Sunnah of the Messenger of Allah, peace and prayers
of Allah be on him, it was narrated that he stressed the necessity of
honesty and integrity in craft and that it should be fulfilled with
precision and perfection because Allah, the most High loves this
act and is pleased with it . Prophet Mohammad said : “Allah loves
the man who does his work with precision ” V.,

This means that the work of the manufacturer ® is not only a
physical accomplishment aiming at fulfilling only profit and ben-
efit for himself, but he should take benevolence and good in con-
sideration in benefiting the others who use his craft .

Types and duties of manufacturers :

The Moslim society knew several kinds of crafts according to
the realities, requirements and necessities of time . These crafts
were made by specialized manufacturers such as the blacksmith
who provides the necessary means for people’s lives by making
plows for agriculture and weopons for war ; the weaver who
weaves wool and silk into clothes, the dyer who decorates clothes
and the different fabrics with different colours ; the goldsmith ; the
baker; the cook; and the tailor . Besides there are other craftsmen
who provides services for people in different fields such as the
paper manufacturer and the eye doctor .

The concept of manufacturers has developed with the industrial
development . Consequently their craft has developed . The black-
smith has turned into a manufacturer of aircrafts , cars and the dif-
ferent machines . The weaver has not been a mere worker who
weaves wool , but he has become a factory that manufacturers dif-
ferent types of fabric and textiles ; and this is applicable to all oth-
er craftsmen .

With these developments , risks and losses have also increased .
A minor defect in the aircraft or the car might lead to an accident
that kill thousands of people. Despite the increase in risks and
losses as a result of modern industry, the principle of liability is
the same . The difference in liability is the amount of loss and the
number of victims . The modern factory which produces bad qual-
ity of millions of meters of clothes and sells them to thousands of
people is different in the degree of liablity from the weaver whose
work in the past did not incur losses except to a smal number of
people .

(1) Majma Al-Zawaid wa manba Al-Fawaid vol, 4,p, 98 .
(2) Tafsir Ibn Kathir vol, 3,p, 394 .
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The Responsibility Of Manufacturers

By Dr. Abdul Rahman Ibn Hassan Al Nafisah (*)

The word manufacturer here includes the large factory which pro-
duces cars and various machines . It also includes the ordinary maker
(Workman) who still makes simple hand-made tools . Craft is the pro-
fession of the manufacturer. Workmanship is his actions "’ . In Al Qa-
mus Almuhit i.e the comprehensive dictionary craft is the profession
and workmanship of the manufacturer ® . In the Holy Quran there are
verses and rules regarding craft and manufacturers . Allah, the Most
High, ordered his Prophet Noah to make a ship :

‘ But construct an Ark

Under Our eyes and Our

Inspiration, ” ©.

This craft requires a number of phases to be suitable for work on the
basis of efficiency and perfection . Allah , the Most High, has also
showed that He taught Solomon the armour’s craft to protect them-
selves in case of war :

“It was we who taught him

The making of coats of mail

For your benefit, to guard

You from each other’s violence " .

Iron is an important and basic element in industry and it is ben-
eficial for man . Allah, the Most High, said :

‘“ And we sent down Iron

In which is

Great might, as well as

Many benefits for mankind ” ©

(*) Owner and editor-in-Chief of

(1) Ibn Manzoor : Lisan Al Arab vol,8,p, 208 .

(2) Al-Fayroozabadi : Al-Qamus Al-Muhit p, 954 .
(3) Surat Hud, verse # 37 .

(4) Surat Al-Anbiya , verse # 80 .

(5) Surat Al-Hadid, verse # 25 .
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Therefore, the judical post does not prevent the judge from applying
his own point of view if there is no explicit text . And the Sharia has
been the only one which established the theory of rules revocation .

This theory gives the judge the chance to repeal this judgement at
his own accord as Omer blessings be upon him wrote to Abe Musa
saying “ Don’t insist on yesterday’s judgment if you make sure that it
was not right, becuase the return to the right is better than the continu-

ity in the wrong .

To conclude we say that the judge is enjoying an absolute immunity
that Protects him from civil punishment .

Some jurists say that the rules of the judge are deemed right unless
otherwise the contrary is proved ? . Because the punishment of the
judge will automatically lead to incapablitiy of the judge and stand
against his independence, therefore it was natural that the Islamic ju-
risprudence takes much care of independance principle considering it
as one of the fundamental features of the judiciary system .

The criminal immunity of the judge :

It is obvious that the refusal of the judgment or the defamation of
the judge interrupts the interests of Muslims as long as the judge is dc-
ing his best to settle all conflicts and disputation .

The Islamic law has explained the whole authority of the judge in
organizing the sessions and keeping them silent and the judge should
treat the two antagonists equally unless otherwise one of them sur-
passes the law @ .

By way of conclusion we say that the jurists have put many re-
strictions that are able to organize the judge behaviour and whenever
there is any complain against the judge , the leader should make sure
that it is right before he makes any decission .

finally we saw explicity the respect and dignity that Muslims bear
to the judge at the foremost years of Islam .

(1) Akhbar Al Qudat, p,73 .
(2) Al Sultah Al Qadayiah wa Shakh siyat Al Aigad, p, 562-563 .
(3) Tabsirat Al Hukkam p, 31 .
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It is obvious that the consultation system refers to independence,
that because of the liberty given to the judge if he desires to consult or
not , moreover, the judge is not obliged to apply the others opinions .

C) The Immunity of the judge in case of dismissal :

Undoubtedly there seems no independence if the judge is threat-
ened to be dismissed at anytime, therefore the jurists have given a spe-
cial glance to the immunity of the judge in this case although they do
not agree and they divided into three groups :

The first group : The Shafei and Maliki schools of thought and the
Hanbali in one of sayings tend to refuse the dismissal of the judge if
he is just and straightforward and if there is no benefil can be achieved
or degeneration can be avoided V.

The second group , the Hanafi and school and the Hanbali in the
other saying, tend to accept the dismissal of the judge generally, de-
pending upon the general authority of the leader to dismiss all his of-
ficial all over the Islamic countries .

The evidences of this in reality was numerous and one of these was
the dismassal of Abu Mariam the judge of Bisrah in the era of Omer
because he was weak and Omer said ** I would dismiss him and recruit
whom the corrupt is afraid of @ .

The third group, stands between the two previous groups . They ac-
cept the dismissal in case of attaining benefits, (i.e) the recruitment of
one who is better, their evidence is the messege of Ali Blessings be on
him to Al Ashtar which says “ You have to choose the best of your
people to judge ” .

We think that all these schools although they don’t agree wholly in
the subject matter but they may all agree that the dismissal should be
subject to beneficial aspects , and with justifiable reasons .

But we give greater weight to the first opinion because it gives more
protection to the judge and so gives more independance .

Civil immunity for the judge :

The Quran has generally put the bases of concluding contests in
law, and the Sunnah has come to elaborate these bases and explain the
others . Also the judge has been given the chance to apply his own
view where there is no text .

(1) Adab Al Qadi-Ibn Abe Ad-dam Al Shafee p,8 .
(2) Al Ragabah Ala A’amal Al Idarah p. 509 .
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or consult me and I see that your contsulting me is better ).

But what should be understood out of Omer speech is that the mat-
ter is ultimately up to the judge without any intervention of others al-
though he sees that if the judge restorts to the consultation the matter
will be more safe .

Eventually, we see that Ali Ibn Abe Taleb blessings of Allah be
with him had implanted the principal of judiciary independance in
more than once but the most famous event that show this implantation
is the event of armor with Zimmi (Non-Muslim) . The story begins
when Ali blessings be upon him saw his lost armor in the hand of the
Zimmi in kufa market , Ali Said, this is my armor, but the zimmi de-
nied and said it is mine , they went to Shuraih the judge . The judge
requested Ali to prove his possession by presenting two witnesses . He
presented his son Al Hassan with his servent But the judge refused the
witness of the son because it is not permisible . Ali said, then I have
no witness and the Zimmi may take it . Here the Zimmi said, the lead-
er of believers himself be subject to judgement before his judge and
defeated, this is the real justice and then the Zimmi embraced Islam .

No one can deny the benfits of mutual consultation, that it pro-
vides the judge with different opinions before he makes a rule in mat-
ters that do not bear a plain text . Ibn Taimiah said “ No judge can
spare it off as Almighty Allah ordained his prophet saying :

So pass over (Their faults), and ask
For (Allah’s) forgiveness

For them; and consult

Them in affairs (of moment)

The mutual consultation system in this regard forms a funda-
mental factor of the executive and judiciary authorities co-operation to
attain Sharia aims and go in line with its rules . As well as protecting
the judge from making mistakes in his rules .

But the confession of Sharia law for applying judgement rules
only in accordance with texts does not mean that there is an obsolute
separation between judiciary and executive powers, it made only a
bridge of relationship between them which is reflected in mutual con-
sultation .

(1)) AiS.I;l-l‘a!.l:\l Qadaeeah. Thafer Al Qasmi p. 187.
(2) Al Qadda Fe Sadr Al Islam, Ibid p. 127.
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O ye that belive !

Betray not the trust

Of Allah and the messenger,
Nor misappropriate knowingly
Things entrusted to you (" .

Going with the meaning , Omer Ibn Al Khattab said : * Anyone
who appointed a judge or a governer should bear half of what he girts
round by his sins @,

But in Haroun Al Rasheed era . There had been some changes
made on these conditions and a new career had been established
which was the judge of judges (Qadi Al Qudat) ¥,

The judge of judges had been responsible for the appointment of
judges in all Islamic countries and he is the one that can take up again
their desicions as well as his follow up all matters and affairs relating
to their work .

b) The immunity of the judge when dealing with judical work :

When Muaz had been sent to Yemen, the prophet peace and
prayers be upon him, asked him, by what reference you judge between
people ? he said by Quran, the prophet said : But if you did not find
what you want in Quran ? He said, I refer to the Sunnah of his mes-
senger then the prophet said : but if did not find in Sunnah what you
need ? he said I resort to my viewpoint without hisitation .

Looking to this Hadith , we guessed that the prophet peace and
prayers be upon him ordained a judge to have his judgement only
from what desided in Quran or Sunnah but if no text in both then the
judge is allowed to exercise his judgment in particular cases or legisla-
tion .

When Abu Bakr blessings be upon him came to caliphate he did
his best to follow strictly the prophet’s way and where he found no
text he would resort to mutual consultation @ .

In this respect, Omer Ibn Al Khattab blessing be upon him said to
the judge Shuraih * You have to judge by what you find in Quran and
Sunnah but if you did not find you are free to choose your own opinion
(1) Surat Al Anfal, verse 27 .

(2) At-Tashree wal Qadaa’ fill Islam p.63 .

(3) Qadi Al Qudat fil Islam, Dr. Ismat Shader p.15 .
(4) Al Qadaa Fee Sadr Al Islam p. 127,
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what done by Khalifa Omer blessings be upon him when entrusted Ali
and Zaid Ibn Thabet as judges . He met with a man saying ** What you
did with your opponent ? He said Ali and Zaid ruled so and so, Omer
said if I were the judge I would rule so and so . The man said , but
what prevents you , you are the responsible ? Omer said if I have a
rule referring to Quran or Sunna I would refer you to,but I refer you to
my own exercise of judgement which did not contradict what had
been ruled by Ali and zaid .

It is also narrated that Omer Ibn Al Khattab taking legal action
agaist Obai Ibn Kaab before Zaid Ibn Thabit in his house, Omer said
we came to see your rule, here zaid gave him a space and said here :
0, the commander of the faithful ! Omer said you began with in-
justice ! but Iwould have a seat with my opponent @ .

The independance of judiciary and the judge Immunity :
1- Adminstrative immunity of the judge :

It is divided into three branches
a) The immunity of the judge in the field of employment :

There is a consensus that judge employment is the responsibility
of the Imam or president as so-called in modern legislation .

Imam Mawardi Said : The responsibility of employing the judge is
absolutly laid on the Imam due to two reasons : The first is that the
employment is generally part of his responsibility , and the second is
that the employment is not be correct if it is not imposed by him ® .

In order to know well the dignity of judgment , the prophet Mo-
hammed peace and prayers be upon him has tended to horrify people
from it especially those who are weak or eager to have it . Narrated by
Abu Hurairah, the prophet Mohammed peace and prayers be upon him
“ he who has been appointed a judge has been killed without a
knife " @,

The Imam put certain conditions for those who are appointed as
judges : Al Mawardi said “ Judgement is not correct if the judge does
not fulfil these conditions : manhood, maturity, intelect, liberty, Islam
justice, capability to hear and see, and knowledge .

As the responsibility to do as a judge requires the best doing, Al-
mighty Allah said :

(1) Tareckh Al Tashree Al Islami, Mohammed Al Khudari p. 116 .
(2) Al Qadaa Fil Sharia Al Islamiah, Dr. Faroug Mursi p. 71 .

(3) Abd Al Razig Al Anbary, Al Nizam Al Qadace Baghdad p.259 .
(4) Sunan Abu Dawud, v.3.p.30 .
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and families will stand on Shiny plat forms at the right side of AR-
Rahman .

Referring to Quran and Sunnah rules, the companions of the proph-

et blessings be upon them, had realized the significance of judgement
and the great merit of the judge who acts justly . Therefore , Ibn Ma-
sood blessings be upon him said : To do as a judge between two per-
sons is likely better to me than worshipping of seventy years ?.

Omer Ibn Abd Al Aziz blessing of Allah be with him , wrote to one
of his assistants when he asked him about fortification of Madeena he
said * Fortificate it by justice and clean its ways from injustice .

The forefathers (jurists) had made bases that keep the dignity of the
judiciary. Al Imam Ali Ibn Abe Taleb wrote to his official Al Ashtar
‘Al Nakhaee saying : “ You have to choose the best ones in your eyes
for judge , and give him enough money to avoid asking people and
give him the place that no one can aspire to feel safe @ .

To conclude, this is the way by which the forefathers looked to the
judgement as the best and sensitive work in such a way that many jur-
ists refused to bear its responsibility . It is proved that Imam Abu Ha-
neefa refused to act as a judge at the era of Ibn Abe Hobairah till he
had been imprisoned .

The Concept of independence principal :

The judiciary independence means that judges should not render,
when doing their task, to a superiority of any kind, and they should
only judge justly according to Sharia law and beleive without any oth-
er consideration ©

The pricipal of independence requires the standing against any in-
tervention of any power whatsoever it is to direct it twords a specific
direction or stop its normal way or contradict its rules .

The four lawful caliphs (Al Khulafaa Ar-Rashidoun) had treated
their judges according to this principal, and so who came after .
They did not intervene in the rules of judges, to explain, we refer to

(1) Sunan An-Nissaye, p, 221 .

(2) AlMugni, v.7.p. 374 .

(3) Al Tashree wal Qadaa Fil Islam p.53 .

(4) al Qadaa Fa' sadr Al Islam p. 257 .

(5) Tareekh Qudat Al Andalas . p, 15. 3

(6) Nizam Al Qadaa in Sudia Arabia, Dr. Abd Al Munim A/Azim p. 50..
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The book and the balance
(Of Right and wrong), that men
May staud forth in justice ... .

and Almighty Allah said :
O David ! we did indeed
Make thee a vicegerent
On earth, so judge thou
Between men in truth (and justice)
Nor follow thou the lust
(Of thy heart), for it will
Mislead thee from the path @

Ibn Katheer said in his interpretation of this verse : “This is a pre-
cept from Almighty Allah to all leaders to judge between people justly
and they have to follow the path and not mislead it .

It 1s also noticed that Almighty Allah linked judiciary with hon-
esty, saying :

Allah doth command you

To render back your trusts
To those to whom they are due
And when ye judge

Between , people

That ye judge with justice @ .

In this regard Ali Ibn Abe Talib belessings be upon him said :
“The leader should judge between people according to what Al-
mighty Allah has revealed the rein and to render trusts and whenever
he does this, people should hear what he says and obey what he orders ).

Accordingly, jurists considered judiciary as collective obligation,
as the prophet Mohammad peace and prayers be upon him explained
the dignity of the honorable judges at the day of judgement according
to what was narrated by Amro Ibn Al Aas, the prophet peace and
prayers be upon him said : “ The justs who act justly between people

(1) Surat Al Hadeed, verse 25 .
(2) Surat S'ad, verse 26 .

(3) Tafseer Ibn Kasheer,v,6.P.55 .
(4) Surat An-Nisaa, verse, 58 .

(5) Tafseer Al Tabary, v.4.p,145,
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JUDICIARY INDEPDENCE IN
ISLAMIC LAW (SHARIA)

Dr. Ammar Bodhiyaf Al Tohami )

Judiciary is one of the important issues that jurists have elaborated
in talking about . That because of the vital role of adminstration of jus-
tice in organizing and improving the comunity affairs . Moreover, by
judiciary people keep justice, bloods , property and honors as well as
development .

Ibn Khuldoon said that injustice leads to destruction of develop-
ment V.

The Islamic Sharia keeps all rights and liberties as well as money
and honour and it drew the basics of Halal , and it made all stipula-
tions that are capable of organizing people daily affairs and supporting
leaders decisions . Moreover Sharia tends to make judiciary an in-
dependent in order to have the effective decisions and stands against

any opposition .

The dignity of judiciary in Islamic community :

The judiciary is one of the most important authority in the Islamic
state . That the judge when rolls out justice between people, he cor-
porated in applying Sharia and keeps in safe all rights of people as
well as preventing and standing agaist assault and aggression of all
kinds .

The adminstration of justice seems invaluable when we see that Al-
mighty Allah charged his messangers to admistrate justice beside their
duty of advising message of Allah . Almighty Allah said :

We sent aforetime
Our messengers with clear signs
And sent down with them
(*) Assistant professor, head dept of commercial sciences universty of Al Sheikh Al Arabi
Al Tibsi . P.h.d holder in law and researcher in legal policy .
(1) Al Mogademah , Ibn Khuldoon, P. 337.
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8- If the buyer is expert, that means he knows the internal situation
from seeing the external appearance he will be permisible to pur-
chase and no Gharar can take place .

9- But the precaution is needed in this point, because not all people
are experts and the rule is for the majority .Therefore if there is an
expert he can be excluded as there is no narrowness in Sharia .

Allah is all knowing and prayers and peace be upon our prophet
Mohammad and his followers and family .

(1) Magmou’ fatawa Shaikh Al Islam Ibn Taimiya 29/36, Zad Al Maad 4/516 .
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Gharar, and if we take this way will consider most of sales as in-
valid . But this way is controvertial even among Shafeists them-
selves . Such as Al Baghawi and Al Rawyani (V.

Even if all Shafeists are agree, the disagreement of the other three
Imams are enough to make us satisfactory to the other sayings.

We are now living in different life and situations comparing with
our Imams in the past . The technological progress makes possible
the establishment of factories with accurate measures that can give
exact products and descriptions will be highly typical in colours,
taste, shape ... etc .

Therefore I see that the prohibiting of sale by using samples
can be correct in that era of prohibiting but now many events and
situation have been changed . Because if the seller shows you a
sample (i.e) Referigrator then this is as if you see thousands of
units of the same product . According we see that the sampling
sale is permissible nowadays .

Likewise, the sale that depends on description, as these de-
scriptions are now very accurate but if there is a picture of the sold
goods on the cover, it should be typically the same in order not to
mislead the buyer, as this picture can stand for the description . In
case that the picture is not actually the same then the buyer has the
option of rejecting .

5- Some of invisible goods are sold and the major part of it is not ap-

6-

(1) Rawdat Al Talibeen 3/368 .

parent such as armchairs, the buyer is interested to know about the
kind of wood and its strength and so on .

If these descriptions are available, the sale will be valid but if
the sale has not been descriped then no doubt that there is Gharar
and invalid deal in money .

Some of invisible goods are sold without description or seeing al-
though this is possible, for instance :

The saying of Hanafia that it is permisible for the seller to sell
and for buyer to accept or reject .

As for lands and building may be sold according to description
without seeing and may be sold without description .

If they are sold without description, then the buyer has the vision
option and if they are descriped then it is permisible .
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The evidence of those who replace vision by
description and who refuse to replace :

The Malikists have proved description of goods can replace vi-
sion, the evidence was concerning the interpretation of Mulamasa
which means the purchasing of goods without looking to it or lis-
tening to its description V).

I think this evidence is not obligatory to others , and some jurists
disagreed with Imam Malik in the interpretation of Mulamasa . I
tend to believe that description can replace vision although it is
not idea about the goods .

The Shafe’ya have stipulated the vision not the description be-
cause the vision gives information that description can not give @ .

I say : This is correct but does not justify the restriction on vi-
sion because this restriction leads to narrowness which Sharia
does not lead to .

Application of theoretical jurisprudence on Practise :

Studying the different kinds of Sales nowadays I noticed the fol-
lowing :

1- The Gharar and ignorance that lead to conflict are the main reason

of this rule , therefore whereever we find the reason we apply the
rule and vise versa . But what is the regulator of this matter ?

Some types of Gharar become very apparent and these types are
not controvertial but some types are not apparent either due to its
minority or imaginated and this type should not be a reason for
prohibiting the sales as Almighty Allah says :
*“ He has chosen you, and has
Imposed no difficulties on you” @,
Also Almighty Allah says :
“ Allah intends every facility
For you; He does not want
To put you to difficulties ” .

If we look deeply in the four appointed schools of thought we will
find that the Shafey school is the most and accurate in avoiding

(1) Al Muwatta'a 2/667 .

(2) Mughni Al Muhtag 2/20-21 .
(3) Surat Al Haj ver 78 .

(4) Surat Al Bagara ver 185.
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bought something that he never saw, has the option after see-
ing, to accept it or to refuse " V.

But this hadith had been discussed as a weak Hadith by Hadith
Al Ulama’a @,

Imam Malik and Ahmed had proved the correctness of this Ha-
dith and it is also narrated by Al Hassan Al Bisri and Ibn Syrin

B) Al Gamah Ibn Abe Waggass said ** Talha Ibn Obaidallah bought
from Othman Ibn Affan something . They said to Othman you de-
frauded him . The sold thing was in Kafa, Othman said , I have the
option because I sold what I didn’t see . Talha said I have the op-
tion because I purchased what I have not seen, they judged Jubair
Ibn Muta’am who made the option to Talha and no option to Oth-
man @,

The argument to this evidence was that this story had not been
widespread between Sahaba may Allah be pleased with them . The
say of Al Sahabi is not evidential unless it is widely spread with-
out any disagreement ) .

~

The discussion of this argument :
The saying that this story was not widespread is not evidential it
needs an evidence , as well as this story had been occured between
three of the biggest Sahaba, two of them are of giving the option
to thea‘buyer after vision and the saying of the Sahabee is ev-
idential .

The preference :

To surpass , tend to have the saying of Hanafists, the evidence is
the story of Othman and Talha, option vision attains the interests
of both buyer and seller . And rules are made to attain the interest
of all people © .

Also the need is expected in this option and there is no Islamic ob-
jection .

(1) Sunan Al Daragotni 3/4 .

(2) Al Magmou' 9/291 .

(3) Sharh Fath Al Gadeer 6/336-337 .
(4) Sunan Al Baihaghi 5/268 .

(5) Al Magmo'a 9/291 .

(6) Sharh Fath Al Gadeer 6/336 .
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the sale of what is inside the ground depending on its leaves such
as onions and carrots V.

The limits of vision that makes the contract correct :

All goods that have equal parts such as seeds, weighed, measured
goods need only the external vision, but all that have no eqll;?l
parts such as ground, cloth, knife .. etc. Should be seen seperately .

But the Hanabilists have excluded all that is needed necessar!ly
or that the seeing of it is difficult or impossible such as the egg in-
side or corrats in side®

Sale by using samples :

Hanabilists do not accept this kind such as seeing some kilo of

wheat to be as seeing of whole quantity because that can not prove
the seeing of the sold goods at the contracting period .

The comparison between different opinions :

First : The origin of disagreement; the disagreement between Han-
afists and majority of Maliki, Shafeei and Hanabli jurists was
caused by the conflict of proving the correctness of the vision op-
tion evidence . The Hanafists have proved it and the majority did
not prove it but they all agree that Gharar sale is not permisible .
But the Hanafists said that : The Gharar in this sale comes from
contracting with unawareness of sold goods, but we say that the
buyer has the option to accept or refuse after seeing about the una-
wareness resulting from seeing nothing about the sold goods © .

The Shafe’ists and Hanablists said that the contraction in sale
with unawareness is Gharar that leads to conflict and this is not
permisible, but the disagreement of Shafe’ists, Hanablists and Ma-
likists in replacing description for vision is that Imam Al Shafe’e
considered it as much Gharar where as Imam Malik saw it as mi-
nor Gharar ©

Second : The Evidences of those who proved the vision option :

A) Abo Bakr bin Abdillah bin Abe Mariam narrated : Makhoul raised
it to the prophet peace and prayers be upon him that : “ He who

(1) Al Montaha 2/147.

(2) Allghna'a3/159,

(3) Ibid 3/152.

(4) Al Insaf 4/295, Al Rawd Al Murabar p. 167 .

(5) Al Inayah 6/336.

(6) Bidayat Al Mugtahid 2/135 ,
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A)

of the sold goods do not replace the eye vision m,

The Limits of vision :

If the sold goods can be known if some of it is fully descriped
then the sale is correct without any disagreement between jurists .
But if the descrption of some does not explain the other then vi-
sion of each item will be necessary @ .

The vision deemed to be a condition differs from one good to
another (i.e) .
The vision of the house means the vision of the rooms, roof, walls ,
etc.

B) The vision of books (Quran, Hadith, Figh) they stipulate the vision

of all pages. In case of new papers they stipulate the vision of all
rolls @.

Sale by using Samples in Shafee’ school :

The shafee school of thought sees that the sale by using sample is
not correct unless otherwise the sample be a part of the sold good
and included in the contract, for instance the seller shows the buy-
er some of wheat Isay “I sell you wheat like this and this part is
included in the sale .

But if he shows him some wheat different than the sold one then
the sale is invalid, and the sample itself should be included in the

sale or otherwise the sold good should seem invisible ¢ .

The Hanbali school :

The Hanabalists see that the contract can not be correct unless two
conditions are to be fulfilled :
The vision of the sold good at the time of contracting or at least a
little time before in condition that this sold good can not change .
In Al Salam contracts, the description of the sold good are enough,
when the buyer finds any discrepancies he would have the option
to refuse or accept, unless otherwise the buyer does what means
his acceptance © .

Accordingly, they said, the unknown sold goods are incorrect
such as musk in its dispenser unless it is opened and seen . Also

(1) Ibid 9/280.

(2) Ibid 9/287.

(3) Rawdaf Al Talebeen 3/371-372.
(4) Mughni Al Muhtag 2/19.

(5) Al Mughni 6/31.
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rect and to Maliki school if none of these is contracted, then the

sale is not permisible (", because it becomes the sale of (Mu-
lamasa) an aleatory transaction in which the buyer just touches the
cloth and buys @.

But the one who looks deeply in Maliki school finds that there is
another condition concerning the sold good itself if it is well

known to people then this knowledge stands for the vision @ .

The degree of vision in the Maliki school :
They divided things into two : Fungible and non-fungible . The vi-
sion of the part of fungible such as wheat , cotton will do but the
non-fungible should be seen wholy .

The Maliki school of thought also considers the degree of vision
to make the contraction correct is to provide all descriptions that
distinguish the sold goods from other goods . In this case if the
sold good is provided as exactly as its previous description the vi-
sion takes no place but if there is a difference then the buyer has
the right to accept or refuse .

3- The Shafeists school tends to say that the sale of invisible goods of
current assets is not correct and this is one of two sayings and the
consensus is adopting this saying . Al Shafey’e said that it is not
correct because it leads to uncertainty (Gharar) © ,

The Shafeiah stated that the Gharar sale is originally void and
they mean the obvious Gharar that can be avoided such as founda-
tion stone of the building is permisible by all jurists . They put a
regulation that if the Gharar is very minor or can not be avoided
the sale is correct and vise versa .

Al Nawawy said “ jurists may disagree in some problems such
as sale of wheat before harvesting or invisible goods and the dis-
agreement will be based on the degree of Gharar, some of them
think as minor and others see it not .

The definition of vision that makes the correct sale contract in Sha-
fia :They said the vision should be by direct seeing and the description

(1) Al Mudawwana 4/208 .
(2) Al Mudawwana 4/205 .
(3) Al Mudawwana 4/159 .
(4) Al Sharh Al Kabeer 3/24 .
(5) Al Mudawwana 4/208 .
(6) Al Magmou' 9/279 .

(7) Ibid 97246 .
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Also if the buyer says that I accepted the good before he sees it
this will not prevent him from this option "),

‘The limits of vision that can cancel the option :

The Hanafists said that if the buyer saw part of the good and
that vision gave a knowledge of the rest the sale will be correct
and the vision option will be droped .

Also they said that if the part that has not been seen is just a de-
pendent to what has been seen, then the visionless doest not affect
the contraction because the dependent takes the rule of the origin ?),

Accordingly , they adjusted a number of problems :

One : The purchasing of a rolled cloth if it is not dappling then the
seeing of any part will do but if it is dappled or marked it will be
necessary to see all of it @,

Two : If the buyer buys oil in a bottle, Abu Hanifa said that the only
out seeing will not do, the seller should pour some of it in his hand ),

Sale by using samples in Hanfist school :
If the Sales are numerous but of same type, colour, and pattern
the seeing of one is enough and it will drop the vision option if the
sample shows exactly the description of the whole sale © .

2- Maliki school : the Maliki school of thought said that sale will not
be contracted unless one of three conditions is achieved;

First : The vision of the sold good at the time of contraction or little
time before © . The vision is the origin and descreption will not
do except at nesessity 7 .

Second : The description of the sold good where necessary ® .
Third : The buyer’s condition that he has the right of the vision op-
tion (i.e) to accept or to refuse @ .

If one of these conditions is contracted then the sale will be cor-

(1) Sharh Fath Al Gadeer 6/337 .
(2) Badea' Al Sanac’a p.7/3364 .
(3) Ibid .

(4) Sharh Fath Al Gadeer p. 6/345 .
(5) Raddal Muhtar .

(6) Al Sharh Al Kabeer 3/20,24 .
(7) Hashiat Al Dusugi 2013 .

(8) Bidaiat Al Mojtahid 2/135 .

(9) Al Kafee 2/37 .
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Third : Stationary and books :
Books, exercise books , pens , pencils papers, and stationary
are also imported in boxes or solid cartons and the buyer does not
know what about his goods(ie) the colours, the quality ... etc .

Forth : The luxurious goods :
These goods include tissues, cleaning tools, insecticides, per-
fumes and so on. Also these kind of goods are sold without seeing .

Fifth : Electronics and electric devices such as refrigerators, laun-
dries, cassette recorders, etc . Which are depending on the samples
shown on shelves .

Sixth : Home and office furniture : Such as table ware, kitchen
ware, glass ware containers, bags ... etc which are depending on
the samples shown in the shop .

Seventh : Buildings
Sometimes the buyers buys a house without looking inside it or
buys the land as shown on the map without looking to it on nature .

The different opinions on invisible sales :

The jurists of Islam have elaborated this matter in three different
sayings :

1- The Hanafists see that the knowing of the sold good is only condi-
tion for it to be correct but not a conditon to be acceptable and it is
enough for sale to be acceptable (Halal) to point to it or to its place .

But if he did not point to it, this will not be permisible by genar-
al consent .

The obligation of pointing to the good is resulting from the non-
naming of it but whenever it is named or descriped the pointing to
the good is not necessary because the aim is to avoid uncertainty @,

Accordingly , if the buyer buys a good that he didn’t see, the
sale is permisible but not contracted, therefore the buyer is free to
cancel it or accept after he sees it .

This option is called vision option (khiyar Al Ro’aya) . Some of
itsrules is to say I return it but the seller should know this @

(1) Al Dur Al Mukhtar 4/593, Raddal Muhtar 4/593 .
(2) Ibid 4/593 .
(3) Raddal Muhtar 4/592 .
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Sale of invisible goods between
theoritical jurisprudence and practise

Dr. Abdullah Bin Hamad Al Ghotaimil (*)

The Islamic law (Sharia) has been very keen in all of its rules to
protect the interests of people in this world and the hereafter .

All rules have been doing together to achieve this purpose, and
as we see the prohibition of Gharar sale (sale of uncertainty) is one
of these regulations that lead to this destination .

The subject matter of invisibile goods has been elaborated a lot
in the jurisprudence of our first jurists Mercy of Allah be upon
them, and this simply reflects the significance of the matter .

By invisible goods is meant the present goods which are away
of the buyer eye either wholly or partially and the jurists have giv-
en many examples to it such as sale of carrots, rape, onions , plant
underground, and rolled cloth or matters ... etc .

The invisibile goods in the current time :
The invisible goods in the current time are many and not easily
measurable but we can mention some as follows :

First : In food and beverage :

The increasing number of people in earth with the farness of
countries in the presence of modern mutimodal means of trans-
portation lead to the manufacturing of tincans to wait for a long-
time whether by adding chemicals or by freezing them to transfer
them from country to anthor in a situation valid for human con-
sumption .

All these canned foods whether they are meat, fish, vegetable or
fruits and so on or they are water, milk , etc are sold to buyers
without giving him a chance to see .

Second : Cloth and carpets :
Sometimes sellers bring clothes and carpets in bags or plastic box-
es and sold to buyers in this condition without giving the buyers
the chance to check or see specially in case of wholesale .

(*) Asistant profosser-Jugement dept . Faculty of Sharia and Islamic studies . Omm Al
Gura university -Makkah .
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4-

will not sell unless the other party sells him something else , buyes
it from him, hires him something, accepts his marriage to another ,
loans him or otherwise) . This is an illegal term which might spoil
the whole deal whether being put by buyer or seller .

To put a term contradictory to selling requirement . This may be
divided into two :

To put a knotty or nodular term (such as when the seller imposes
that the buyer should set a slave free . Malik says that it is a true
term . In the second Abu Hanifa says that it is improper because it
violates contract requirements) " .

“ Ibn Timeyah” said “ the origin on which contracts are based is
permission and correctness . No contract will be wrong unless
clearly provided for by sharia that it is wrongful” @,

(_l—)' AI-M‘a—g_hana for Ibn Godama , part 6 . p. 323..
(2) Ibn-Timeyah , Magmoo Al-Fatawi , part 26 . p. 132.
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Supplement of Terms :

*“Tbn Roshd” divided the terms relating to sales into four :

1- Terms required by contract : Such as the handing over or de-
livery of what had been sold . The terms not required by contract
but they do not contradict with it because they do not lead to spoil-
ing of price or material priced nor do they lead to any violation of
selleing terms or influence or affect the interest of any of the par-
ties thereto . This is an important and necessary term .

2- Whatever leads to violate any of the above selling terms, (e.g a
term that leads to ignorance about contract, price, item priced or
falling in credit interest which necessiates the termination of a
selling contract in any case irrespective of whether the item had
disappeared or not , anyhow none of the parties to the deal will
have the option to sign . In case the item sold is available it is
mandatory to be returned back, if not it’s value has to be returned,
whatever the cost might be .

3- In case any of the terms contradict the contract agreement because
of its inclusion of some restrictions on the buyer, such as pro-
viding for buyer’s limitation not to sell or grant the material pur-
chased to anyone . This type of contracts became popular of being
enough to terminate the contract as far as the seller is sticking to
his term , but in case he cancels it the selling deal might be correct
and complete .

4- In case of including an improper and weak term such as that per-
son who sticks to his term and will not cancel it unless upon re-
ceipt of part of the value and at that time he right leave his term to
complete the deal

The “Hanabela” had divided terms into four :

1- Contract-requirement (such as delivery term, option of mediating
group present , receipt in presence of such group etc) this term
does not affect the contract .

2- A term concerning the interest of the two parties (such as credit fa-
cility, option , guarantee or putting a condition necessary for the
deal-completion such as industry or writing . This is an acceptable
term which must be completed .

3- Any term which is neither required nor it contradicts with what had
been required and they can be divided into two types :

A) Providing for sellers interest in the deal (Previously mentioned) .

B) To put one condition into another (such as making a term that he

(1) Al-Banani, Hasheyat Ali Al-Zurghani , part 5. p. 89 .
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or confined and is subject to being committed, who in case of op-
tionally binding himself to do something he should do it . I can affirm
that pledge refers to legal considerations which could mean giving the
unavailable the presumption of being available .

What is the importance of value after all these explanations ? Value

means the price of something as per evaluation because it substitutes it

As a term adopted by “Fogahaa” Al-Zurgani” said : value is intended
to mean what “Al-Imam has made as value” in “Dirhams and Di-
nars” . In other times it could mean “whatever is current between peo-
ple” @, Things are cither similar or valuable . The similarity is some-
thing saleable either by weight or measurement . The valuable is
saleable otherwise . Jurists have valuable words and terms about value
including e.g the statement of Ibn Al-Qasim : “value is more fair”
Aslo “Ibn timeyah” said “In case value is payable upon receipt this is
the most fair” This is because value actually expresses peoples desire
into that thing at the specific time expressed in “Al-Hadeeth Al-
Shareef saying” Accroding to its daily price” .

If banknotes have to disappear in order to be replaced , as said , by
credit cards or others , then we will be facing a situation that cannot be
having any calibration method other than value . Economists should
study how could it be fair at a time full of risks that may cause some
people to go up and others to go down, some become rich and others
become poor .

After what has been mentioned I don’t see it to be unexpected if a
dealing method based on value had been created irrespective of ex-
ternal Diagnosis which had become a stable tradition and custom ac-
ceptable by Islamic jurisprudence . The earlier starts of this have been
quite clear in * Math’hab Al-Immam Ahmed” Which had considered
value as one of the similarities, especially regarding matters of de-
pression and inflation , Which constitute the subject matter of our cur-
rent research . It has also been included within opinions of “Abi You-
sif” regarding the governing origin in values , inflation and
devaluation . Also it had been provided for in “ Ibn Otab and Ibn Da-
hown” in issues of depression and whether to return the value but not
its similarity . It had also been provided for in *“ Ibn Timeyah” in his
discussion to matters of refunding or compensating the equavilent and
other issues .

(1) Tag Al-Arous , part 9 . P. 36 .
(2) AlZarghani Alla Khaleel - part 5. p. 101.
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cause it can buy another similar item to it . It is normally based on the
selection, wish and desire of humans . This substitute according to
sharia should be legal and not prohibited (i.e should not be like Al-
Cohol which is restricted or like pigs) it should also bear a Sharia

name and any name contradictory to Sharia rules is not acceptable .

Compensations and Sharia Parameters :

It had been said in “Al-Dor Al-Mokhtar” that : What religion has
provided that it should be measured “Such as wheat , barley, dates the
salt * or weighable” such as gold the silver * shall never be subject to
any change, but remain as provided for . For example you cannot sell
wheat or barley on weighing terms , otherwise you will be as if you
were selling gold for gold or silver for silver on measuring terms, even
if such measuring is equavilent but does not do because the provision
is clear and is even more stronger than custom or tradition and that a
stronger evidence would not be left, to follow a weaker or lower one.
Tradition can only be applicable in cases not clearly provided for .

“Ibn Abdeen” said “His statment was more weighable due to its be-
ing complementary” . This had been later to what we have mentioned,
but it should be considered of no concern to “Abu Yousif” because his
utmost is to go deep into this and that he says “ Emergent tradition
comes after provision, bearing in consideration that change of habits
or traditions may lead to change of provision even if it were provided
for by our prophet during his life .

* Abu Yousif” said “It is deemed that emergent tradition does not
violate , but agrees with , provision because measuring of the four and
weighing of gold and silver has been based on what was existing dur-
ing the period of our prophet and if tradition was contrary at that time
it would have also been provided for. In case tradition had been changed
during our prophets life it would have changed the provision also ),

* Al Hatab” said about khaleel statement (otherwise as per tradition)
that ** our Prophet as usual or conveyed that in case there is no Sharia
provision for something it should be treated according to normal tradi-
tions and customs and in case there is none the local customs and tra-
ditions should be followed @,

External things do not constitute a liability . “Algarafi” said : “As
far as I know personally diagnosed things seen from external in good
view do not constitute a personal liability”.Al-Garafi defines “Pledge”
as : A legal meaning available to an authorized, who is not restricted

(1) Fatawi Ibn , Timeyah , part 29, p. 520 .
(2) Ibn Abdeen (Rad Al-Mokhtar Alla Aldor Al-Mukhtar) part4.p. 112.
(3) Al-Hatab (Mawahib Al-Galeel) part 4 . p. 360 .
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came to Prophet peace and prayers be upon him and told him that |
sell camels for “Dinars” but I receive * Dirhams” and I sell for “Dir-
hams” and receive “Dinars” . Then Prophet said “ No Problem of tak-
ing them according to their current daily price unless you depart and
there is something outstanding”.

“Ibn Timeyah” directed him by saying : “ Also if he substituted the
selling price for something, it should be taken for its’ price as guided
by “ Omer” in Al Sonun” : *“ They have asked prophet saying to him :
We used to sell camels by their alternatives of gold , but we receive
banknotes , and we sell by banknotes and receive gold in substitute of
it * he then said “ No problem in case of being received according to
their daily price . In case you part and nothing is pending you may
substitute for the amount so that nobody should make a profit out of
what he didn’t gnarantee” .

The current existing situation for currencies is too far from the first
one which was existing at the early stages of Islamic Sharia . the ear-
lier one was a fully stable currency . The Process of adaptation re-
sulted into one fact : That the conflict previously existing relating to
the payment of the equavilent or value in cases of depression cannot
be existing in case of a currency that itself has got no value . Accord-
ingly the iter sold will be bared of any cover and this is a matter un-
acceptable by the least juristic rules of any country .

Juristic Rules and Return values :

“ Ibn timeyah” said : Return value is an important matter for life
and doomsday interest . It is one of the basis of Isamic sharia, as jur-
ists say “ it is the alternate value, alternate-rent etc) . It is also required
in case of substituting another same as substitution of “wali” for Mus-
lims , for an orphan or agent to agent etc . It should be evaluated on
grounds of something equavilent to the other similar one. This is the
same fair and just principle included in the saying of Almighty Allah *
For he commands them what is Just” ®. This principle is not
agreed to by muslims only but by all people on earth .

The “ fokaha” in many times may get into disputes regarding the
substitution to something similar in weight or value because this ac-
tually varies from one place to another and from time to time bearing
in consideration the substitutes and those who will be substituted . We
say : The substitute of a similar should be the similarity bearing the
same name in traditions which we normally call “ Price” or value be-

(1) Magmoo Al-Fatawi , part 29 . p. 519.
(2) Surat Al A’raf verse 157 .
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Fils Problems :

* Al-Hafiz Ibn Rajab” said in “Al-Zail” for “Hanabela” during his
translation to “Mowafag-Eddin Ali Bin Thabit Al-Talbani” that : He
has some opinions about sale of exhausted or inflated filses is that it is
saleable same as the sale of other minerals (like steel and copper) is
permitted to delay one of the two exchangable units when exchanged
by silver or gold . It is also incorrect to Prohibit people from bor-
rowing money on the basis of what the “ Ashab” mentioned that says :
* They are values” because it can also accept another phase ** Salam”
which is not permissible in money as in * number” form simply be-
cause they are of different weights and heaviness . Regarding their
weight its correctness can be judged according to the “Math’hab” . He
also said : “If he wishes to prohibit them as constituting values only ,
he could have done so . It seems probable that he has forbidden ** Sal-
am” according to the story that says that he has forbidden it for wom-
en in cases of “Interest” irrespective of whether the type is similar or
different . It has also been conveyed that he had agreed to delay one of
the two exchangable currencies in case of different values and this is
the more correct according to the “Math’hab” . He also mentioned that
they should not be treated as “Valuables” because they refer to gold
and silver only . (Abul-Khattab also mentioned this in ** Al Hidaya™ .

Ibelieve that the story that says that money is “value” is included in
the statements of many “Ashab” . Some of them have made it a value
in all cases and violated in this the statement of Ibn-Ageel .

* Saeed Ibn Al-Mosayab” said “ There is no usury (interest) except
in gold, silver or anything that can be weighed or measured , eatable
or drinkable” . Also “Ibn Rahaweya” said : No objection about money
and no objection of “ Salam” in money if can be returned in gold or
silver , which people see like cash but is unclear V. “Al Garafi” said
in “ Al Garadi” ; the first term is that it should be in cash”. Also Abu
Hanifa and Al-Shafey “ said the same . In “Al Modawana" it should
be allowable for Dirhams and Dinars but not for money because it in-
flates . Allowability to him means , contrary to others, same as cash
money . In money there is another third statement characterized by ha-
tredness ), In case the conflict arises about money which has got a
value itself , so whether they should, according to its type or weight,
and whether they can be utilized or not . Also what is the situation
with regard to banknotes ? It definitely comes at the end of money and
cannot be used as evidence as per “ Hadeeth Ibn-Omer who said : 1

(1) Ibn-Rajab Ketab Al-Zail Alla Tabagat Al Hanabela, part 4 . pp. 125-128 .
(2) Al-Gharafi, Al Zakheera part 6 . p. 30.
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drawings on such coin and was later named to the coins (currency it-
self) . The view behind it is the job it serves and this is why its name
had been given to it and became most popular in most of nation’s tradi-
tions .

“ Khalifa Abdul-Malik” instructed “Al-Hajjaj” in the year 74H to
print out the coins and differentiate between the real and false ones .
In another story it had been said that the first one who printed coin
and Dinars was “ Mosaab Ibn Al-Zubeir” in Iraq the year 70H .

How could the true coin (Dirham and Dinar)
be recognized and what is their weight ?

Since the first stages of Islam, including Sahaba and Tab’een pe-

riod, it has been agreed that the legal “ dirham” is that ten of which
would weigh seven weighing units (Mithgal) of gold and its ounce
would weigh 40 dirhams . It is equal to seven-tenthes (7/10) of a Din-
nar and the weighing unit (Mithgal) of gold would be equal to seven-
ty-two pieces of barley . The Dirham that weighs seven tenthes is ac-
tually equavilent to (50.20) pieces in weight . All these measurements
are evident according to total agreement () . “Al-Nawawi” said in “
Sharh Al-Mohathab” that Dirhams, during Prophet’s period peace and
prayers be upon him, have been of specific weight and value. This
does not forbid to say that there have also been Dirhams of more or
less weight, because when the Prophet peace and prayers be upon him
released Dirhams the understanding at the time or release is that every
Dirhams the understanding at the time of release is that every Dirham
is equavilent to six “ Dawaneeg”, every ten (10) Dirhms are equal to
seven (7 Mathageel) and this had been agreed by the ancient people
up today, Provided they shouldn’t agree to something contrary to what
had been existing at the Prophet’s and* Al-Kholafaa Al-Rashedeen”
Period . Dealing with money is an old thing . “| Al-Gowhari” said in
“Al-Sahah” : The contrary of money is moneyless . If we say some-
body is moneyless this means that he had become Bankrupt as if his
money had become nothing” and this is an evidence that money had
been existing in the Arab-time . Saeed Bin Mansour said “ Mo-
hammed Ibn Zeyad told us referring to Hammad” to “Ibrahim that :

“There is no objection in borrowing money” ® .

(1) Introduction , part 1, p, 236 .
(2) Al-Hawi Lulfa(awn parll p. 104.
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referred to traditon and local customs, simply beczuse in case of zb-
sense of Sharia provision traditional customs will prevail V.

The fixation term might be contrary or violating the contract be-
cause it might lead to ignorance of price due to the fluctuation taking
place in currency-prices . This puts debitor in a situation of not know-
ing specifically how much is the amount he is going to return to cred-
itor and even doesn’t know whether any inflation might not happen
and there is a possibility that he might return nothing in excess . This
ignorance about the consequences might lead to wrongful expecta-
tions or apprehensions, but in case of loan there will be a confus-
edness of usury .

Accordingly I believe that taking of currency fluctnatins in con-
sideration, at the end but not in the beginning, is a sort of tackling to
an actually existing situation other than an apprehended or expected
presumption .

Collection of opinions :

In case of currency devaluation to the extent that inflation being
more big , (evaluation of being big shall be arrived to through tradi-
tions and custom), then it should affect the revenues of post-dated
contracts and this entitles the affected or injured party to claim com-
pensation for this later injury or loss that happened to him in addition
to forcing the other party to compensate him legally after being in-
vited to amicable settlement and the court or magistrate or arbitrator
should explain to them the fair value, bearing the contract price in
consideration to avoid multiple or double-profiting . values are more
fair and they can suit as a general calibration in case of similarities or
others. The measuring of inflation-amount that should be considered
should be based on traditions and customs . We also reject fixational
terms because they might lead to ignorance or interest in loans . Also
the existence of a mutual mediator depending on value is not an un-
expected substitute .

The development of legal money :
* Ibn khaldoun” said in his introduction : * mint is the stamp which a
coin bears in order to be used in dealing between people . It should
bear a new stamp including drawings or expressions put on the coin
and being engraved so that they appear on this coin as a sign of cur-
rency and after some specialized people evaluate this coin according
to certain weight then it will be suitable for dealing with it .

The Term “ coin” or “ mint” was the previous name for the printer
(or metal used in printing method) and was then transferred to the

(1) Al-Ashbah wal Nazayir , p, 29 .
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Muslim, Abu-Daoud and Ibn-Maja and others . The clear dif-
ferantiation provided for by all the “Mathahib” is that there is no dif-
ferentiation between catastrophes whether they are much or few, ex-
cept those which are customarily subject to slight damage which
cannot be controllable, which should not be considered. Ahmed said “
Tam not talking about ten or twenty fruits, but in case of catastrophe of
one-third, one-fourth or one-fifth it should be considered . There is an-
other opinion that says “lower than one-third should be guaranteed by
the buyer . “this is according to “Math’hib” Malik and Al-Shafeyi in
“Al-Gadeem” and the reason is that birds should eat part of it and the
wind should drop from it . In case any part of it was extra-ordinarily
damaged the amount evaluated for it should be equavilent to what had
been damaged . In case of total damage the contract shall become null
and void and the buyer should refund all the money he had paid back .

Regarding the other opinion :

Consideration should be given to one-third of the amount or value .
In case of total damage or damage of more than one-third, the amount
of the damaged quantity should be refunded from the total amount or
value . In case of dispute about catastrophe or the destroyed per-
centage then the judgement should be that of the seller because the
“Security” is the origin @

The devaluation in currency should be taken out of the actual ex-
istence of catastrophe, which could be an expressional defect, as per
the above Hadeeth “ why do you take your brother’s property without
any right ?” . Indicates that the defect in the catastrophes situation is
“taking property without any right” .

There are other means of similarity between inflation and catastrophe
because catastrophe happens after the selling deal was concluded and
even after its amount had been paid and received by the seller , in a
way that nothing had been left between the contracting parties . Nev-
erthelers judgement had been made by buyer’s referring to seller .

Secondly: The inflation is similar to catstrophe by both being in-
clusive of a party enjoying more than it deserves while the other
party is suffering loss or damage .

Thirdly: The common factor with catastrophe is that both inflation
and catastrophe are non-avoidable, even if being known .

The amount or ceiling reached by inflation and should be com-
pensated or retarded from between creditor and debitor should be

(1) Al-Mughne, part 6 p. 177.

(2) The same Prev . Ref.p. 179,
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payment , due to increased inflation, we don’t believe that he had ac-
tually paid this excess amount simply because our calibration here is
“value” which we consider as a proper weighing or measuring scale .
At this time such increase is fictitnous and not real , because the price
had also been affected and he who pays more will be similar to avoid-
ance of risk, which is acceptable .

The origin on which we base is divided into two :
1- The common rule of not eating other's property without any right
or causing wrongful loss or damage to them. Almighty Allah says :
“ And do not eat up
Your property among
yourselves for vanities ” @ .

And also the prophet peace and prayers be upon him said “Not to
harm nor to be harmed .
The private rule “catastrophe” which is an enviromental disaster
like rain and damage of agricultural products”. Regarding ca-
tastrophes caused by human they shall not be considered (e.g
Army is not a catastrophe)® . “A shhab” considered one third of
the value of agricultural products in case of catastrophe, but not
one third of the plant or tree itself, because what had been bought
was the product ” @,
“Ibn Quodama” said : The Products damaged by a catastrophe
should be guaranteed by the seller . Also most of the Medina people
said so . Al-Shafeyi , Abu Haneefa in the “Jadeed” said that it should
be guaranteed by the buyer.“Muslim” included in his “Sahih™ that
Prophet had instructed that “Catastrophes should be considered” in the
Hadeeth that says “If you buys fruits from your brother, when being
affected by a catastrophe, you will not be allowed to take any of it,
why do you take your brother’s property without any right ?” this is a
clear provision which should not be amended or contravened . Al-
Shafeyi said” it has not been evident to me that prophet has ordered
the consideration of catastrophes, otherwise I wouln’t have exceeded
or contravened it and if I wanted to make consideration I would have
made it in the “much same as in the few of it”. We believe that the above
Hadeeth is evident and mentioned by “Aemma” including Imam Ahmed,

~
v

(1) Al-Syoote , Al-Ashbah wal Nazayir p. 62 .
(2) Surat Al Bagara verse 188 ,

(3) Al-Gurafe, Al-Zakheera - part 5. p. 12.
(4) Previous Reference . p. 217 .
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shall not be affected” .

Ibn Otab and Ibn Dahoon” mentioned , about currency dealing with
which had ceased, that : If it were gold this is an indication of its
cheapness or lowered value” .

Al-Shafeya say in “Al-Hawi statement” that the most prepondent is
to remove and avoid causing loss or injury to both creditor and de-
bitor, “None of them shall be preferred to the other” Regarding the
“Hanabela” we believe that change of price with them is of no effect .
This is the main Rule of their “Math’hab”,except what had been men-
tioned in“Al-Mobdi”.Sheikh Al-Islam “Ibn Timeyah” said that change
by devaluation necessiates neturning the value in similarities . This is
because similarity cannot be achieved unless upon value M, He also
mentioned in “ Al-Fatawa” that difference in prices will affect similarity.

The conflict between “ Olama” in this issue and their Hesitation
between the value and its equavilent in cases of slumpness may be an
indication about their evaluation to money as a method of payment,
but could also be a conflict because every “Emam” talks according to
the case he has seen . When “Abu Haneefa” spoke about termination
of a contract when money becomes slump , this means that its actual
amount had become so lowered to the extent that the contract became
of nearly no-return value . When Malik spoke about the equavilent
value this means that he had seen it to be more worthy and the like we
can say about the rest of the “Aa’mma (jurist)” .

Originalization of the Subject :

Some “Olama” jurist say that devaluation might be cancelled as far
as the money is circulating and used in dealings between people what-
ever its purchasing value is . This is the original background for the
four “Mathahib schools”. It has to be considered absolute and that
the collection of the price, loan or selling value at the time of contract-
ing should be obigatory in addition to any other rights . We find refer-
ence to this statement in each “ Math’hab” . The question is how
could fair and Just be applied in this specific case ?

Should it be through judgement according to quantity irrespect of
lowered value , or should it be based on value irrespective of quantity
it is equavilent to (from gold and other minerals) .

We will do our best to arrive to a judgement in this matter and we
say :When we have decided that the debitor should make an excessive

(1) Al-Dorur Al-Soneyah , part5.p. 110.
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providing for no-influence of decrease or increase of currency-value is
referred to : “Al-Seyooti says in Al-Hawi” “Money shall be due from
another according to different matters out of which is “Loan”. It has
been decided that the proper correct loan shall be returned as it is e.g
in case of loaning one pound of coin, then this one pound should be
returned as it is irrespective of whether its value has increased or de-
creased (.

The Hanabela :

The Hanabela see as mentioned in “Al-Mughni” that : * He who
borrows should return the similar in similarities whether its price has
decreased, increased or remained as it is . In case the loan was frag-
mented money which had been restricted by the ruler or dealing with
it had almost ceased, the creditor shall be entitled to its equavilent val-
ue . He shall not be bound to accept it whether it was still available
with the debitor or he has consumed or spent it , because they were
defected while being in borrower’s possession . “ Imam Ahmed " Pro-
vided for this in his statement about * Broken Dirhams” when he
said : “ He should evaluate how much it is equavilent to at the day
when he took it , irrespect of whether its value has increased little or
too much” .

Al-Kadi said : “ This is in case people have agreed to abandon deal-
ing with it , but in case they continued using them in their dealing, re-
gardless of being prohibited by the authority, then he should be
obliged to accept them . *“ Malik” , Al-Laith Ibn Sa’ad and Al Shafeyi
said “ He is only entitled to what he has loaned, this is not a defect
that happened to it , it is only a change in price same as change of
price for corn or Barley, which will necessiate its return as it is . Also
the creditor shall be bound to accept it whether this exchange rate was
high or low) @,

The “Hanabela” have a weak stalenant mentioned in * Almobdea”
which says : “ In case of currency devaluation he shall be entitled to
value @, Al Seyooti” Provided a statement referred to Alshafeya say-
ing “ In case of devaluation consideration should be given to value” ©,

The Malekeya say about stalling delay that *“ He who requires some
corn from another intentionally stalled in returning it untill the price of
corn increases will only be entitled to its value so that the debitor

(1) Al-Seyooti , Al-Hawi , part 1. p.97.

(2) Tbn-Qodama, Al-mughne , part 6 . pp, 441-442 .
(3) Al-Mobdea' Alla Al-Maganaa , part 4 . p, 207 .
(4) See Al-Hawi pp, 95-99 .
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country, the equavilent value should be due from debitor in ac-
cordance with the current and newly existing circumstances . Its value
should be calculated at the time of it’s being due and scarce collective-
ly . If it were due but not available then its evaluation should be cal-
culated at the time of non-availability. If it were scarce or not avail-
able before being due, then calculation or evaluation should be at the
day of being due .

In “ Al-Meeyar” the Rule is : In case of some Dirhams being due
from somebody, but were scarce or not available at the time of being
due, then their value should be calculated according to their gold-
equavilent at the due date if available . “Ibn Younis” says : If some
Dirhams were loaned to another person but were not available at the
time they were actually needed or required, then this person has to pay
their equavilent value at the time they were loaned and paid to him . In
“ Ibn Sahnoon” : In case they were dropped or inflated then he should
pay their equavilent goods-price at the day of receipt, because money
has got no fixed value @ .

The Malekeya opinion :

The Malekeya have got three comments on money devaluation :

1- According to “Mashhour-Al-Math’hab” Which seems more correct
in comparison with “Shafeya” opinion : “Judgement should be ac-
cording to the equavilent of the scarce currency irrespect of its
amount .

2- He should only be liable for payment of its value (as per Ibn Etab/
Ibn-Farhoon and Immam Ahmed) .

3- The creditor should be entitled to the same amount of his debit ac-
cording to the new currency. This has been stated by * Ibn Omer”
but it is rather weak . z

The Shafeya Opinion :

They are more similar to the “Malekeya” in their opinion of * re-
turning the equavilant in value” even if it were money or currency
which the governing authority has stopped its dealing with . Al-
Shafeyi said in “ Al-Umm” : He who loans some money or used it in
purchasing something and later this currency has been stopped by the
ruling authority, shall only be entitled to his loaned money or that
which was used in the purchasing-deal ®. The opinion of Al-Shafeya
(1) Shareh Al-Zorghani/Mokhtasar Khaleel part 5 . p. 60 .

(2) Al-Meeyar (Translated version) part 6, p, 106 .
(3) Al-Umm, part3.p.33.

J-



*Sharia Jurisprudence Regarding Modification of Debts in Times of Inflation *

currency becomes of no demand then (as Al-Zarghani said) dealing
with it must stop completely ).

Inflation is a case of steadily increase of prices ® which had been
interpreted to mean the increase of the quantity of money-amount or
any method of payment against their purchasing power ®. In the
French dictionary it means : A symptom or a situation that is character-
ized by a general, continuous and increasing percentage in prices .

“Jurists” opinions about money devaluation :

The Hanafeya : Abu Haneefa says : “ If somebody purchases by val-
uable money which looses its value before such money was delivered,
then the contract of such deal will be automatically null and void and
the buyer should , in case the purchased goods are available, return
them back or return their value or its equavilent in case they are not
available . “ Abi Yousif and Mohammed” Say : The selling cannot be
cancelled by choice, in case he wishes he may cancell the contract-
deal , otherwise he might return the money back . The Malekeya say
(according to the statement provided by “Sahib Al-Sharh Al-Sagheer”
: In case a cash deal becomes null, due to an increase or decrease in
its remaining value that becomes outstanding or pending on the other
party, then the debitor should treat it according to its equavilent, by re-
turning this equavilent, even if the goods are available in the country
of the deal or not . In case this exists in another place the whole matter
should be treated according to the situation existing at the judgement-
date (i.e He should either, at this judgement-date, pay him its transverse
or evaluate the new contingent as the existing new situation is) © .

Abdul-Bagi said : (Even if the money due to one person from an-
other was devaluated) , or any dealing with it has stopped completely
because of its becoming valueless, it should then be changed either by
increasing or decreasing it in addition to the remaining of its original .
The equavilent of it should be due from the debitor before the change
or complete stoppage ( e.g if it were at the contracting time equavilant
to hundred Dinars\Per piece and afterwards become equavilent to
thousand Dinars/Per piece or vice-versa, or became totally scarce or
not available in the contracting country, even if available in another

(1) Al-Zarghani , Mokhtasar Khaleel , part 6, p, 60 .

(2) Tag Al-Arous, part7,p,373.

(3) Al-Moojam Al-Waseet , part 1. p, 536 .

(4) Pillarois , in french p, 536 .

(5) Badayi Al-Snaia’ part 5. p, 242.

(6) Al-Dirdeer, Al-Shareh Al-Sagheer , part 3. p. 69-70 .
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Sharia Jurisprudence Regarding
Modification of Debts in Times of Inflation

By : Sheikh /Abdulla Sheikh Mahfouz Ben Beyah

Descriptive names of Currency changes :

The changes that affect the currency value may, according to
what jurists have negotiated, be divided into four cases . These cases
include : A) Depression . B) Scarcity or Insufficiency . C) Inflation or
devaluation . D) Deflation .

From literal point of view “depression” means that goods are non-
distributable "’ or non-Salable . Salability means promotion . An item
can be distributable in case it is of value in addition to its being de-
manded @, I believe that this is an indication, whenever a currency is
scarce in market, there will be great demand on it and its value will be
higher . This is what we call in economics language “Deflation” and
the vice-versa is that when it is offered in quantities bigger than de-
mand then its value will be lower, and this is what we call “ Inflation™ .

Scarcity literally means , as “Al-Murtada” said , “if a thing is scarce
this means that its time is over . When we say that cold or heat is over
this means that they are no longer available . In currency we mention
it from the metaphorical @ point of view . But Jurists normally mean
by Depression that there is no demand on it . Al-Kalsani said with ref-
erence to Abu Haneefa “In case somebody buys for valuable money
which, before the contracting was made, turned to be depressive, then
the contract will automatically become null and void . The Malekeya
expressed shmpiness for scarcity . In this regard khaleel said:“In case the

(*) Currentlya lecturer at king Abdul Aziz university Jeddah . Previously pied the fol
lowing posts in the Islamic Republic of Mauritania :

- Deputy-president judge high court of appeal, Deputy president of supreme court . Min-
ister of Islamic Affairs , Minister of Basic Education and religious Affairs . Has various
writings , Printed materials and Researches in * Fikih" and its originalites .

(1) Al-Zubaidi, Tag Al-Arous , part 2 p, 485 .

(2) Previons Reference , part 7,p, 79 .

(3) Previons Reference , part 2, p. 242 .

(4) Al-Kalsani (Badayi Al-Snaia’, part 5. p. 242 .

&



* A letter from the staff *

Musaib narrated that Omer Ibn Al Kattab had killed a number of peo-
ple because they assassinated one man and he said if all people of
Sana’a gathered and assassinated him I would have killed them all ") .

The Muslim inevitably knows that if a man kills one believer, this
will seem as if he kills all people and vise versa . Also he knows that
Almighty Allah gives a soul of the Muslim sacred situation and men-
tioned this in his book and advised his messanger .

If this is the rule on the one who kills only one beleiving soul what
about those who explode buildings and kill hundreds of safe innocent
people such as those who exploded the building full of people in Al
khobar area ! in this safe country !

What is the punishment of those who hide bombs in the way of
hundreds of people to kill them although they are safe and innocent
such as what happend in some of Muslims countries ?

He who does this is deemed as intentional killer who lies away
from Sharia , and Islam is innocent wholy from such actions .

Islam is on the contrary conserves the Muslims blood , money ,
and honour as the prophet peace and prayers of Allah be upon him
said “ The Mushim is all Haram, His blood , His money and his hon-
our @

Islam also conseres the blood of those who seek protection and so
their money and honour as the prophet peace and prayers be upon him
said “ He who kills (Muahid) treaty maker will not smell the odor of
AlJanna @,

We supplicate Almighty Allah to protect this country from the mis-
chief-doers and all those who plan to do harm to us and we supplicate
that this country continues safe and stable and we further supplicate
that Almighty Allah keeps insafe its religion and its leader ship from
all enemies .

It is Allah alone who is the powerful, supporter, and whose help
can be saught

(1) Mawfa'a Al Imam Malik p. 628 .
(2) Sahih Muslimyv, 16, p, 121 .
(3) Sahih Al Bukhari v, 8, p, 47, Sunan Ibn Maja v, 2, p, 896 .
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Almighty Allah hates the murderers and he explained in his holy
book the punishment in the present and the hereafter , Almighty Allah

says :
Y If a man Kills a believer
Intentionally, his recompense
Is hell, to abide therein
(For ever): and the wrath
And the curse of Allah
Are upon him, and
Adreadful penalty
Is prepared for him ”

What a forcing out of Allah mercy and what a dreadful penalty ?

This bad situation of the murderer leads to the surprise of Abdullah
Ibn Abbas when asked about the repentance of the murderer and he
said to him woe unto you ! how can he repent !? I have heard the
prophet Mohammed peace and prayers be upon him say “ The mur-
dered will come at the day of judgement hanging his head on one hand
carrying his murderer by another hand his jugular vein bleeding until
he is stopped then he says : “ O Allah this is the murderer of mine, and
Almighty Allah says to the murderer you will be perished and ordains
to take him to hell .

The crime of murder is a very big crime . The Quran insured this
and also Sunnah as the prophet peace and prayers be upon him says
The Killing of the believer is greater than the termination of the whole
world” @,

The Prophet peace and prayers be upon him assured on keeping
safe the money, blood and hounours he said in Hajjat Al Wada’ (Fare-
well pilgrimage) All Bloods , Money and honour are prohibited from
committing a hostile act against ),

But the prophet peace and prayers be upon him had not sufficed by
this ordainment, he assured that he had advised his Umma all message
of Allah and his responsibility had ended at that advise in that sacred
place .
According to these rules, the lawful caliph Omer Ibn Al Khattab
May blessings of Allah be upon him sees that the Murdering is one of
the Most serious and worst crimes and referring to this Saeed Ibn Al

(1) Al Gamea' Li Ahkam Al Quraan-Al Gortobi vol , 5. p, 332,
(2) Sunan Al Nasaee' vol, 7, p, 85.
(3) Sahih Al Bukari .
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Aletter From The Staff

When man heart infected, all values and morals meanings will die
inside his soul, as well as the destruction of love characteristics till he
transfers to an assailant man that does all bad actions which contradict
the proper behaviour .

When the man soul lacks the principles of morality and belief it ?
will steep in waste maze til he transfers to an aggressive killer who
lacks all characteristics of mercy .

When the wishes of man soul defeated till he becomes a slave of
fancy to the extent that he will never do anything untill he is ordered
or disordered by it then he will take a serious way, a way of Taghout
(satan) .

Almighty Allah explained that some people will go this bad way
although they have been told all facts , therefore they really deserve
the painful punishment .

One of these types is the assaitants who kill people , shed their
bloold and regard the forbiden actions as lawful , this type is the worst
because of its engagement in hostile actions against forbiden and peo-
ple.

Since the son of Adam had committed the crime of killing his
brother, this sort of crime had been prohibited due to its ugliness and
seditions as Almighty Allah says :

“ For me, I intend to let
Thee draw on thyself
My sin as well as thine
For thou wilt be among
The companions of the Fire
And that is the reward
Of those who do wrong
The (Selfish) soul of the other
Led him to the murder
Of his brother : he murdered
Him, and became (himself)
One of the lost ones " (),

(1) Surat Al Ma'ida verse 29-30 ,
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