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* Vol. VI, 1995, 24rd Edition, Contemporary Jurisprudence Research Journal *

This is a summary of the scholars opinions and it is obvious from
the inquirer’s question that his vehicle was stolen from the work-
shop. The most important thing in this case, we have to know the
state of the workshop prior to the theft. That is to say, if the work-
shop is well proctected by a wall and the like against thiefs and there
is no sign of negligence on part of the workshop’s proprietor and his
staff, such as negligence in closing the workshop or conivance with
a heir and the like. In this case, he is unaccountable for occurrence
of theft because it is impossible for him to keep that away. But he
does not deserve a wage because the wage is paid in return for a
work done on a material and since this material is lost there is no
wage.

As to negligence on the part of workship’s owner such as not wal-
ling the workshop in order to protect the cars that need to be main-
tained as if he left them in the street prone to theft or due to his neg-
ligence by forgetting to close the doors of his workshop or due to the
weakness of his workshop wall and the like, he is accountable to pay
up the value of the stolen car because he failed to protect it. On the
contrary, the workshop’s proprietor is accountable for any lost item
from his workshop, although his workshop is well protected, if there
are evidences to prove him as not trust worthy or that he is working
in connviance of the workshop’s staff.

To sum up, if the workshop is well protected to keep cars and
machines inside it and there is no sign of negligence on the part of
the workshop’s proprietor his workmen, the owner of the workshop
is not accountable for any theft that occurs and consequently the
propietor of the workshop is not supposed to pay him because the
car is stolen. If the workshop is left unprotected to safeguard the
vehicles inside it, the owner of the workshop is accountable to pay
up the value of the stolen item due to his neligence.
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value on he day agreed upon regardless of the price whether it is
expensive or not. The accountability of the manufacturer or the
workman in the Maliki school of thought is considered from the legal
policy of the school if they are professional whether they work with
a wage or not or whether they work in their places or not. There are
many statements in the school relevant to the accountability. Among
it, non acceptance of his claim that his place was burned or being
exposed to theft unless he proves it. It is also said that non profes-
sional are not accountable. It is also said the workman has to be
accountable for any break or cut and the like done in the place of
work even if the owner of the place was attending unless there are
jeopardizing acts such as the burning of bread at the bakery.(1)

In the Shafie school of thought, the workman has to pay up the
value of te damaged item on the day of damage.(?) He has not to be
held responsible, in another statement of Imam ash-Shafei.(3)

As for the Hanbali school of thought, Imam Ahmad is of the opin-
ion that the workman is unaccountable for he damaged item, if the
damage is not intentionally done or due to negligence. In another
statement, he has to be accountable for the damaged item if he is
capable to avoid that damage. If an item is lost, he has to be
accountable whereas if this loss is due to drowning or the place is
invaded by an enemy, in most cases he has not to be held account-

able.(®)
<At S
(1) See al-Mud h al-‘Kubra, al-I Malik, Imam Sahnoun’s narration, vol. 3, p.

373, Tabsirat al-Hukam, Ibn Farhoun al-Ya'amuri, vol. 2, pp. 227-230, first edition,
published by Dar-ul-Kutub al-Iimiyah, Sharh Manh aj-Jaleel ala Mukhtaser khaleel,
Ulaish, vol. 7, p. 515, published by Dar-ul-Fikr, Mawahib aj-Jaleel, vol. 5, p. 430, pub-
lished by Dar-ul-Fikr, second edition, 1978, at-Taj Wa al-Ekleel Bi Hamish al-Minhaj,
vol. 5, p. 430, Published by Dar-ul-Fikr, second edition, 1978.

(2) Nihayat al-Muhtaj Ila Sharh al-Minhaj, vol. 5, p. 311, published by al-Halabi, Egypt,
al-Majmou’ Sharh al-Muhazab, vol. 15, p. 95, al-Umm, vol. 4, pp. 37-38, Bijairmi ala
al-khateeb, vol. 3, p. 182, published by Mustapha al-Babi al-Halabi's Company and
Bookshop, last edition, 1951, Mughni al-Muhtaj, vol. 2, p. 352, published by Mustapha
al-Bababi al-Halabi and sons Company and Bookshop, Egypt, 1958.

(3) Al-Majmou’ Sharh al-Muhazab, vol. 15, p. 96.

(4) Al-Mughni wa ash-Sharh al-Kabber, vol. 6, pp. 115-116, published by Maktabat Dar-
ul-Baiyan and Dar-ul-Ktab al-Arabi, See Kashaf al-Igna’a Ann Matn al-Iqna‘a, vol. 4,
p- 33, published by Alam al-Kutub, Beirut, 1983, al-Insaf, vol. 6, pp. 72-73, first edi-
tion, published by Dar Ehya’ at-Turath al-Arabi Beirut, Lebanon, Sharh Muntaha al-
Iradat, vol. 2, pp. 378-379, published by Dar-ul-Fikr, Matalib Ula an-Nuha, vol. 3, pp.
680-681, published by al-Maktab al-Islami, Damascus.
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a skilled labourer he is not to be accountable. If he is not, he has to
be accountable. If the workman is rich, he should be ordered to
reconcile. Some of the Hanafi scholars are of the view that the
accountability of the workman should be based on three conditions:

i) to be capable to pay up the damage;

ii) the place in which he works should be given to him by relin-
quishment. If the owner of the item or his deputy with the
workman at the time of damage such as being in a ship and it
was broken by the sailor, in this case he is not accountable for.

iii) the accountable item, should be permissible.(!)

To sum up the Hanafi school of thought opinion in accountability
of the workman as stated in Majalat al-Ahkam al-Adliyah (a jour-
nal), it is based on four conditions:

i) the damage to be done by the workman’s hand.

ii) the damage to be done through his transgression.

iii) due to unavoidable act. In this case, he is unaccountable and.

iv) the things which are avoidable such as anger and theft and not
provoked by him, in this case, he is unaccountable according
to theft and not provoked by him, in this case, he is unac-
countable according to Imam Abu Hanifa's opinion whether
he is a skilled lobourer or not whereas Imams Abi Yusuf and
Mohammad hold him accountable. @

As to the Maliki school of thought, the workman is accountable
for the damaged item in his hand. Imam Malik was asked about the
accountability of bleachers and tailors who lost clothes given to them
by others for purpose of tailoring and bleaching. Are they account-
able to pay up their values to their owners on the day agreed upon
or their owners have to pay first the wage and then get the value of
their lost items? Imam Malik replied that they have to pay up their

(1) See Majma’ ad-Dhamanat, al-Baghdadi, p. 28, first edition, published by al-Mtba'ah
al-Khairiyah, 1308H; see Nata'ij al-Afkar Fi Kashf al-Romouz wa as-Serar, Qadhi
Zadhi Zada, vol. 9, pp. 120-122, Hashiyat at-tahawi ala ad-Durr al-Mukhtar, p. 35-36,
al-Lubab fi Sharh al-Kitab, vol. 2, p. 93, published by al-Maktabah al-Ilmiyah, Beirut,
1980, Hashiyat rad al-Muhtar ala ad-Durr al-Mukhtar, vol. 6, p. 65, published by Dar-
ul-Fikr, Beirut, second edition 1966.

(2) Durr al-Hukam Sharh Majalat al-Ahkam, Ali Haider, translated into Arabic by fahmi
al-Husseini, Kitab al-Biyu'a, p. 599, Manshourt Maktabat an-Nahdha, Beirut.
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destruction. Therefore, he is not accountable according to Zafer and
al-Hassan Ibn Ziyad. According to Abi Yusuf and Mohammed,
friends of al-Imam abu Hanifa, the workman has to be accountable
for the damage incurred by fire, drowning and burglary. If some-
thing is burnt due to a fire ignition from a lamp in his house, he is
held accountable for it because he can take care of it, but if it hap-
pened without his knowledge, the workman has to be accountable to
pay the value of the damaged property as it was before mintenance
and the porprietor has the right not to give the workman the wage
agreed upon. If the damage happened after maintenance, the prop-
rietor has the option either to accept its value after maintenance and
gives the workman his wage or to accept its value prior to mainte-
nance and makes no payment to the workman. They established
their argument on the Hadith narrated on the authority of the Mes-
senger of Allah, may peace and blessing of Allah be upon him, that
he said, “the hand is accountable for what it takes until it performs
the assigned job”.(1) If the labourer is unable to return the material
thing, he has to return (pay) its value. Scholors argued that Umar
Ibn al-Khattab used to give the workman a guarantee in order to
protect people’s property because these workmen are doubted not to
keep their trust and because they receive money without witnesses.
As for Imam Abu Hanifa, he did not regard the above mentioned
Hadith in his argument because the said Hadith deals with lending
and compulsion but not hireing out as well as he did not take the
deed of Umar Ibn al-Khattab as an evidence for accountability of the
workman because not all the labourers are not trustworthy.(?) Some
of the latest scholars of the Hanafi scholars hold that the matter
should be reconciled on basis that the workman has to pay up half of
the damaged item whereas some of them hold that if the workman is

(1) Sunnan Abi Dawud, vol. 3, p. 296, published by al-Maktabah al-Asriyah, Beirut, Sun-
nan Ibn Majah, vol. 2, p. 802, published by Dar-Ehya al-Kutub al-Arabiyah, Egypt,
Musand al-Imam Ahmad, vol. 5, p. 8, Publised by al-Ma-Ktab al-Islami, 1978, Sunnan
at-Tirmizi, vol. 3, p. 566, published by Dar-ul-Kutub al-limiyah, Beirut, Lebanon,
1987.

(2) See Bada'ai as-Sana'i Fi Tarteeb ash-Sharai, al-Imam al-Kasani, vol. 4, pp. 210-211,
second publication, 1402H, published by Dar-ul-Kitab al-Arabi.
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77 - Accountability of Prorietor of a workshop for Loss of Property
entrusted to His Workshop (Mira’b)()

The enquirer says he left his car in a worshop for maintenance in
return of a particular charge, he paid some of it to the proprietor of
the workshop. After of a few days one of the workers in the work-
shop called him and informed him about the loss of his vehicle. He
called the proprietor of the workshop who confirmed this and
explained to him that he couldn’t compensate him because a theft
took place against his will.

The enquirer asks about the accountability of the owner of the
workshop because he gave him the car to be maintained and he is
supposed to protect it.

The propritor of the workshop is accountable by work provisions
of the worker well known in the Islamic jurishprudence.(® He is like
dyer, tailor porter, and the like in accountability. Scholars are disag-
reement as the accountability of the proprietor of the workshop. Al-
Imam Abu Hanifah holds that whatever handed over to him is
regarded as a deposit and he is not accountable for the loss because
in essence, accountability is applicable only in case of transgression
as stated by Allah the Most Gracious.

“Let there be no hostility
Except to those
Who practice oppression.”®

Thus the workman is not a transgressor because he is permitted to

take payment for his work but he cannot be responsible for loss and

(1) Mir'ab is a name for the place where vehicles are maintained. It is in syria,
Lebanon and palestine. It is derived from the Arabic verb *‘ra’ab” which means to
maintain as stated in Lissan al-Arab, vol. 1, p. 398.

(2) See Nata'ij al-Afkar Fi Kashf al-Rumouz wa as-Serar, vol. 9, p. 120 second edition,
published by Dar-ul-Fikr, Beirut, Hashiyat at-Tahawi ala ad-Durr al-Mokhtar, vol. 4,
p- 35, published by Dar-ul-Ma'arifah, Beirut, 1975, Durr-al-Hukam Sharh majalat al-
Ahkam, vol. 1, p. 606, published by Maktabat an-Nahdahah, Beirut, al-Mughni wa
ash-Sharh al-Kabeer, vol. 6, p. 107, published by Dar-ul-Kitab al-Arabi, Beirut, al-
Majou’ Sharh al-Muhazab, vol. 15, p. 94 and the following pages, published by Dar-ul-
Fikr, al-Umm, vol. 4, p. 37, published by Dar-ul-ma’arifah, Beirut, Mawahib aj-jaleel,

vol. 5, p. 43, Sharh Manh aj-Jaleel, vol. 7, p. 513, first edition, published by Dar-ul-
Fikr, 1984.

(3) Surat al-Baqarah, verse 193.
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Perhaps the accurate opinion legitimacy of earnest money because
it minimises risk. In essence, it is not allowed to take something
without a compensation. Hence, the purchaser pays up for the com-
modity he/she buys and likewise the tenant pays up the rent of the
leased item for benefitting from it. This can be said also in the case
of the donor, he/she does not give his/her donation for nothing. He/
she aspires for something in return.

As concerning the earnest money, the purchaser may be subject to
lost which compels him/her to refrain from that deal or he/she may
happen to die after the payment of the earnest money and his/her
heirs may decide not to continue in that deal. It is true that the buyer
takes the earnest money in return for the probability of loss and for
this probability it is not legitimate to take it because it cann’t be a
compensation for a right such as the earnest money.

As for the evidences given by Umar and al-Imam Ahmad he paid
a Dirham prior to the sale and he said to the propietor don’t sell it
for someone else-if I didn’t buy it from you, then the Dirham is
Yours. Later, he bought it from him on basis of a conctract including
that Dirham.(1) This type of sale is accurate it does not include an
invalidating condition.

According to this, it is not legitimate for the proprietor of the plot
(the enquirer’s case) to take an earnest money in accordence to
above-mentioned evidences because as such it is considered as tak-
ing something in return for nothing.

The core of the case is that anybody should not take from aother
anything unless there is compensation in return as the purchaser
pays up the price in return for the sold commodity as well as te ten-
ant who does not pay up the rent unless there a benefit from that.
Therefore, to take an earnest money from the purchaser, there is a
harm which affects the purchaser if it is found out that he/she will
not be able to continue in the deal. As for the loss that may be incur-
red by the proprietor this is a mere probability and for this reason it
is not legitmate to take it without compensation in return.

(1) Al-Mughni wa ash-Sharh al-Kabeer, p. 289.
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ii) taking the earnest money is considered as eating up people’s
property for vanities as Allah the Most High says.

“And do not eat up

Your property among yourselves

For vanities” (1)

Scholars are in disagreement on the legatimacy of such a sale. The
Maliki school of thought holds that this is similar to lottery because
the purchaser gives to the proprietor something for nothing and
therefore it is like eating up pepole’s properties for vanities. @

According to Imam Ahmad school of thought, some scholars hold
that it is legitimate according to Abdullah Ibn Umar, Sa’eed Ibn al-
Maseeb and Ibn Siereen. To them, it is similar to the rejection of a
commodity if the purchaser didn’t like it and they supported their
argument by the tradition (Hadith) narrated by Zaid Ibn Aslam that
the Prophet (pbuh) was asked about the earnest money and he per-
mited it. @) They have also established their argument on the Hadith
narrated by Nafia’ Ibn al-Harith who bought for the Caliph Umar
the plot of the prision from Safwan ibn Umayyah.®)

It is obvious that the majority of scholars do not approve legati-
macy of taking earnest money because it gives rise to corruption and
risk as stated in the Hadith that narrated by Umr Ibn Shuaib that the
Prophet (pbuh) had prohibited taking earnest money. Thus this
Hadith weakens the Hadith which was narrated by Zaid Ibn Aslam
which approves the the legatimacy of taking earnest of money.

(1) Surat al-Bagarah, verse 188.

(2) Awjaz al-Masalik, p. 45, at-Taj wa Ekleel Li Mukhatasar Khaleel, al-Muwaq, Hamish
Mawhib aj-Jaleel, al-Hattab, vol. 4, p. 369, published by Dar-ul-Fikr, second edition,
1978, see Sharh Manh aj-Jaleel ala Mukhtaser Khaleel Ulaish, vol. 5, pp. 46-47, first
edition, 1984, published by Dar-ul-Fikr, Beirut, Mawahib aj-jaleel, vol. 4, pp. 369-370,
published by Dar-ul-Fik, second edition, 1978.

(3) Awjaz al-Masalik, p. 45.

(4) Al-Mughni wa ash-Sharh al-Kabeer, vol. 4, p. 37, published by Dar-ul-Kitab al-Arabi
for publication and distribution, Beirut, see al-‘Insaf, vol. 4, p. 357, and 358, second
publication, published by Dar Ehya’ at-Turath al-Arabi, Beirut, Kashaf al-Qind, vol. 3,
p- 195, published Alam al-Kutub, Beirut, 1983, Sharh Muntaha al-iradat, vol. 2, p. 165,
published by Dar-Ul-Fikr, Matlib ula an-Nuha, vol. 3, pp. 77-78, published by al-Mak-
tab al-Islami, Damascus.

(5) Awjaz al-Masalik, p. 45.
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76_When Man Loses His Earnest Money?

The enquirer says he bought an expensive piece of land and the
proprietor of the plot asked him to pay an earnest money so as to
indicate his agreement to the purchase on condition that the paid
amount should be equal to a quarter of the total amount. He agreed
to this condition and paid the required amount thinking that it would
be deducted later from the total amount but unfortunately for some
unforeseeable reasons he told the proprietor that he no longer desire
to purchase the plot. The proprietor refused to pay him back the ear-
nest money on grounds that it no longer belongs to the purchaser.
The enquirer asks about the possibility of not paying back the ear-
nest money from an Islamic point of view?

To answer this question, we have to consider two points: i. the
definition of the prohibited earnest money. Amr Ibn Shuaib
reported on the authority of his grandfather that the Messenger of
Allah may peace and blessings of Allah be upon him, had prohibited
the sale of earnest money.(!) “Al-Imam Malik defined this sale as”,
if a man hires an animal from someone and he says to him by utter-
ing the former to the latter that I will give you a Dinar or Dirham
more or less in compensation for hire of the animal, on condition
that the amount agreed upon is for the usage of the animal or other-
wise what I have given you is void.® Dealing with this kind of sale
is permissible and prevalent in many countries. In most.cases the
purchaser pays the earnest money to the buyer without disclosing it
will be the buyer’s right to take it if the deal fails because the buyer
fears that the purchaser will not abide by the sale. Consequently he
takes the money on grounds that he caused him a loss and taking the
money is considered as a punishment condition.

(1) Sunnan Abi Da'ud, vol. 3, p. 283, published by al-Maktabah al-Asriyah, Sidon, Beirut,
Sunnan Ibn Majah, vol. 2, pp. 738 and 739, published by Dar Ehya' al-Kutub al-
Arabiyah, Faisal Isal al-Babi al-Halabi, Egypt, Musnad al-Imam Ahmad, vol. 2, p. 183

d edition, 1978, published by al-Maktab al-islami, as-Sunan al-Kubra, al-Baihaqi,
vol. 5, p. 342, publihed by Dar-ul-Maa'rifah, Beirut, Lebanon.

(2) Tanweer al-Hawlik Sharh ala Muwtta’ al-Imam Malik, al-Imam as-Souyti, vol. 2, p.
118, published by Dar-ul-Kutub al-llamiyah, see Awjaz al-Masalik lla Muatta’, al-
Imam Malik, al-Kandhlawi, vol. 11, p. 48, Published by Dar-ul-Fikr, Beirut, 1980.
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pelled unless he/she is forced under torture such as beating and
strangling. Two statements were conveled from al-Imam Ahmad
that threatening is not compulsion and the other statement confirms
that alone is considered coercion.

Therefore, the questioner’s divorce is null and void because it
happened under the effect of compulsion, but it is conditioned that
threat should be real that he would be killed unless he divorced his
wife. That is to say, there is a prearranged intention to be killed by
his father in-law or to be harmed by beating and the like if he does
not act according to his wish. Threat cann’t be real if it is a mere
doubt on part of the threatened as well as the threat cann’t be real
if the enquirer is able to resort to the appropriate authority to pro-
tect himself against this danger and the latter is left to the judiciary
system to clear it out by employment of evidences and presump-
tions.

To conclude, coercion is to force a man to utter or act or conduct
against his will even il this is done voluntarily. Thus, compulsion is
of two types:

i) that leads to death or to damage of organ of the body or severe
beating; and
ii) that which does not cause much harm such as light beating.

The majority of scholars hold that coercive divorce should not

occur acording to the statement of Quran:
“Except under complusion
His heart remaing firm
In faith*.

The Messenger of Allah may blessings of Allah be upon him said,
“Allah has pardoned my nation of error and forgetfulness and that
wihch is forced an them.”

Complusion must be real, that is to say the compelled person is
really under threat or complulsion to behave against his/her will.

(1) Al-Mughni wa ash-Sharh al-Kabeer, al-Imam Ibn Qudamah, vol. 8, pp. 259-262, Pub-
lished by Maktabat Dar-ul-Bayan and al-Kitab al-Arabi, Kashaf al-Qina’ Ann Matn al-
Igna’, al-Bahouti, vol. 5, pp. 235-236, Published by Alam al-Kutub, Beirut, 1983,
Sharh Muntaha al-iradat, al-Bahouti, vol. 3, pp. 120-121, published by Dar-ul-Fikr, al-
Insaf al-Mirawi, vol. 8, pp. 439-442, published by Dar Ehya at-Turath al-Arabi, Beirut,
first edition.
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oath breaking where as it is said in another statement it obligates
divorce. Compulsion may be through threat which harms the body
whether by means of murdering beating or slapping of a dignaitary
whether a threat threatening is uttered by the ruler or a person other
than him as well as a threat to kill a child.(1)

On the bais on the above statement including divorce done on
compulsion are null because the one who was forced to do so is like
the terrified® and the frightened.

Al-Imam ash-Shafei school of thought is of the opinion that the
compelled is the one who is threatened by a person who exceeds him
in power and strength such as the ruler or a burglar in addition to the
victim’s fear from the one who threatens to beat him or to kill him/
her. If he/she is afraid, every statement uttered by him/her whether
selling or purchasing or acknowledgement of right or divorce cann’t
be considered obliging.(3) Thus On basis of this, the compelled’s
divorce is null as stated, “No divorce and emancipation under com-
pulsion.”®) ()

According to Imam Ahmad school of thought the divorce of the
coerced person is not binding and the person cann’t be called com-

(1) Al-Iqd al-Munazim Li al-Hukam Fima Yajri Bain Aydihim Min al-Ugood wa al-
Ahkam, al-Kinani, Hamish ala Tabsirat al-Hukam Ibn Farhoun, vol. 1, pp. 91-92, first
edition, published by Dar-ul-kutub al-Iimiyah, Beirut.

(2) See at-Taj wa Ekleel, al-Muwaq Hamish Mawahip aj-jaleel, al-Hattab, vol. 4, pp. 44-
46, published by Dar-ul-Fikr, second edition, 1978, see Muqadimat Ibn Rushd Ma’a al-
Mudawannal al-Kubra, Imam Malilk, Sahnoun’s narration, vol. 2, pp. 129-130, al-
Firouq, al-Oarafi, vol. 3, p. 84, published by A’lam al-Kutub, Beirut, Sharh Manh aj-
Jaleel ala Mukhataser Khaleel Ulaish, vol. 4, pp. 48-52, Published by Dar-ul-Fikr,
Beirut, first edition, 1984.

(3) Al-Umm, Al-Imam ash-Shafei, vol. 3, p. 236, publish by Dar-ul-Maarifah, Beirut.

(4) Sunnan Abi Da'ud, vol. 2, p. 259, published by al-Maktabah al-Asriyah, Beirut, Sun-
nan Ibn Majah, vol. 1, p. 660, published by Dar Ehya al-Kutub al-Arabiyah, Faisal Isa
al-Halabi, Egypt, Musnad al-Imam Ahmad, vol. 6, p.276, Published by al-maktab al-
Islami, as-Sunnan al-Kubra, al-Baihazi, vol. 7, p. 357, published by Dar-ul-Ma’arifah,
Beirut.

(5) See Nihayat al-Muhtaj Ila Sharh al-minhaj, vol. 6, p. 445, Mustapha al-Babi al-Halabi

and his son’s company and Bookshop, Egypt last edition, 1386H., see al-Majmou’
Sharh al-Mohazab, an-nawawi, vol. 17, pp. 65-67.
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under the effect of fear because there is no more sinful act than dis-
believing.

In Hanafi school of thought divorce can occur under compulsion
on grounds that disbelieving was allowed because Muslims were
newly converted to Islam and disbelieving was prevalent and Mus-
lims used to employ disbelieving words and hence Allah forgave
them. Al-Imam al-Kasani says, “everything that is forced upon a
person against his will is pardonable but not divorce... and every
verbal coercive conduct.”() Compulsion does not apply on state-
ments as it does on faiths because one cann’t be able to use other’s
tongue to change what his heart believes in, so every manis free to
talk and therefore he is not forced.(?) The Hanafis have based their
argument on general texts and setting it free in accordance with the
statement of Qur’an:

“When ye do divorce women
Divorce them at their
Prescribed periods”®)

The Prophet (pbuh) said, “every divorce is permissible except the
divorce of the helpless insance”(4) What has been done through com-
pulsion is considered an agreement and this is not a condition for
divorce because the divorce of the jester occurs despite his disagree-
ment.(5)

As for Imam Malik school of thought, it does not obligates the
occurrence of the coercive divorce whether due to compulsion or an

(1) Bada’a as-Sanaa Fi Tarteeb ash-Shara’i, al-Kasani, vol. 7, p. 182, Published by al-Kitab
al-Arabi, Beirut, second edition, 1982.

(2) Bada’a as-Sana’ai.

(3) Surat at-Talag, verse 01.

(4) Sunnan at-Tirmizi, vol. 3, p. 496, verified by Mohammad Foua'd Abdul-Baga, pub-
lished by Dar-ul-Kutub al-Ilmiyah, Beirut, 1987.

(5) Bada’ai as-Sanaa’i, see Sharh Fath al-Qadeer, Ibn al-Humam, vol. 7, pp. 488-489, al-
Lubab Fi Sharh al-Kitab, al-Ghunaimi, vol. 3, p. 45, published by al-Maktabah al-
Iimiyah, Beirut, 1980, Hashiyat Rud al-Muhtar ala ad-Durr al-Mukhtar, Ibn Abdeen,
vol. 3, pp. 235-236, published by Dar-ul-Fikr, Beirut, second edition, 1966, Hashiyat
at-Tahawi ala ad-Durr al-Mukhtar, vol. 2, p, 107, published by Dar-ul-Ma'arifah,
Beirut, 1975, al-Hidayah Sharh Bidayat al-Mubtadi, al-Maghinani, vol. 1.pp. 229-230,
published by al-Maktabah al-Islamiyah, last edition.



* Cases From Jurisprudence (Figh) Point of View *

75-Rule on Coercive Divorce:

The enquirer says he has a friend who is married and has childern
from his wife. He was happily living with his family and enjoying life
with their company. Suddenly his father in-law approached him and
asked him to divorce his wife on grounds that he is a poor man and
his standard of living is so low and does not match theirs. They
threatened to kill him and despite his determination not to divorce
her, he started to worry and he, felt that they were serious so he
decided to divorce her despite the desire of his wife to remain loyal
to him. He wants to know the Sharia’s point of view about this case?

To answer this question, we have to consider two things: a) the
meaning of coercion. In general coercion means forcing man to do
or utter something against his will even if he does it optionally.(!)
Compulsion is every act that occurs Under the effect of fear and ter-
ror from another party by threatening to kill or beat or by any means
of repprisal especially if the one who threatens is able to do so.

Compulsion is of two types: i) that which leads to death or to dam-
age of an organ such as severe beating and ii) that one which does
not cause much harm such as light beating or detention for a short
period.(2)

b) The Validity of coercive divorce: Man may be forced to divovce
his wife for any reason as in the enquirer’s case and consequently he
has no freedom of choice as a result of fear because it deprives him
of the power of behave as stated in the Holy Qur’an.

“Except under compulsion

His heart remaining firm

In Faith” ®

The Prophet (pbuh) said, “Allah has pardoned my nation of error
and forgetfulness and that which they are forced to do it.” @ If a
Muslim is forced to utter samething that is against his belief i.e. to
say that he is not a Muslim, he is pardoned due to coercion and
therefore, he has to be pardoned from other things which are done

(1) Contemporary Jurisprudence Research Journal, second year, 8th edition, 1991.

(2) The same above mentioned reference.

(3) Surat an-Nahl, verse 106.

(4) Sunnan Ibn Majah, vol. 1, p. 659, verified by Mohammad Foua'd Abdul-Bagqi, pub-
lished by Dar Ehya’ al-Arabiyah, Faisal Isa al-Halabi, Egypt.
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“You should not buy to some of you on the buying of the other”.(V)
It is not a mere admontion, but it is an obligation to the individuals
as well as to the Ummah, that they must observe it and abide by it
in order to safeguard the safety of transaction among people and
leads to stability of their affairs.

(1) Muwatta’ al-imam Malik, p. 476.
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Abu Mohammad supporting his view by the aforesaid said
Ahadith.(1)

It is explicit from the above that the selling and purchasing for
another before completion of the deal between the former one, is pro-
hibited due to the harm and the injustice that occurs consequently.
Therefore, the agent in this case may appear very weak besides the
other one whom the factory contracted first. This is what the jurists
referred to as the “notability”. The trader may be an influential
character and therefore, is preferred by the buyer despite the pro-
hibition of selling and purchasing for another person before ending
the deal between the former. It is prohibited because it leads to
harm and deterioration of relationship as it is the case in proposing
to a woman.

The prohibition of such buying is not merely admonition to be
taken by one perosn and neglected by the other, but it is an order to
be observed by the individulas in their transactions so as to protect
their interests and it leads to the stability of their relations.

Thus, the relationship between the agent and the factory, should
be based of the conditions of the contract without transgression of
one party against another as it is the case in the other trader who
managed to influence the factory to be his new agent and this is con-
sidered a selling for another person before completion of the deal
with the former one which is prohibited in Islam due to the harm
that leads to injustice and corruption.

To sum up the case, the relationsship between the agent and the
factory is based on the contract whether for a short or a long dura-
tion because “End of rights at the commencement of conditions”. As
for the relation between the trader and the other, it is governed by
the general Shari’a provisions because Allah has prohibited trans-
gression against others whether in a form of material or moral act
because it leads to harm, injustice and corruption on earth.

This relation is also governed by the Shari’a provisions in selling
and buying because the Prophet (pbuh) Prohibited the selling and
purchasing on others selling and purchasing as he stated “Man
Should not sell on the selling of his brother”(1) and his statement

(1) Al-Muhala Bi al-Athar, Ibn Hazm, vol. 7, pp. 370-371, published by dar-ul-Kutub al-

Ilimiyah, Beirut.
(2) Musnad al-Imam Ahmad, vol. 2, p. 457.
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As to al-Imam Ahmad’s school of thought, there is an elaboration
on the prohibited sale and purchase which is composed of four fac-
tors:

1. There should be a disclosure of agreement from the buyer to sel-
ler. This agreement prohibits the other purchaser to purchase.

2. Signs of disagreement to sell does not prohibit the sale for
another purchaser as the case in the Prophet (pbuh) when a man
from al-Ansar(the supporters)grumbled about his Stateof poverty.
The Prophet asked him to bring what he had at home. The man
brought a goblet. The prophet said to the people who would pur-
chase this. A man said he would purchase it for aDirham. Then
the Prophet said: “who will pay more”. Then another man gave
him two Dinars and the Prophet sold it to him.

3. The buyer shows no sign of agreement or increase of price in
accordance with the Hadith reported by Fatima bint Qayis that
she told the Prophet (pbuh) that Ma’awiyah and Aba Jahm prop-
osed to her. He told her to marry Usamah and in this context, he
prohibited the proposal on brother’s proposal.

4. To show signs of agreement from the buyer without disclosure.
This sort of buying is not prohibited as Ibn al-Qadhi said. Imam
Ahmad had said the same in the proposal based on the Hadith of
Fatima referred to above. If there is a disclosure of agreement
then the proposal and the buying are prohibited as Ibn Qudama
said in al-Mughni. In the Hadith of Fatima there is no sign to
indicate her agreement to the proposal becase she came to seek
advice from the Prophet (pbuh) and this does not mean that she
agreed to the proposal.(!)

In az-Zahiri school of thought, the selling or purchasing on the
brother’s selling and purchasing is prohibited as stated by Imam Ibn
Hazm. If the trader agrees to this, the sale is annulled as stated by

(1) Al-Mughni Wa ash-Sharh al-Kabeer, al-Imam Ibn Qudamah, vol. 4, p. 279, published
by al-Kitab al-Arabi, Beirut, 1972, al-Bahouti, Kashaf al-Qina, Ann Matn al-Iqna, vol.
3, p. 183, published by Alam al-Kutub, Beirut, 1983 Sharh Muntaha al-Iradat, vol. 2,
p. 156, Published by Dar-ul-Fikr, al-Insaf, al-Muradi, vol. 4, pp. 331-332, first edition,
published by Dar Ehya at-Turath al-Arabi, Moua'ssasat at-Tarikh al-Arabi, Beirut,
Matalib Ula an-Nuha Fi Sharh Ghayat al-Muntaha, ar-Rihibani, vol. 3, p. 56, Pub-
lished by al-Maktab al-Islami, Damascus.
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camel’s riders for selling and don’t sell on the sale of the other”.(1)

It is stated in Awjaz al-Masalik (a book) that Imam Malik had
interpreted the selling and purchasing of an item before conclusion
or the deal between the buyer and purchaser is prohibited as con-
veyed by al-Hafiz. Az-Zirqani said that this is not confined to Mus-
lims only, as a matter of fact there is no difference between the Mus-
lims and non-Muslim in the opinion of the majority of Scholars.(

Al-Baji said that if such selling and purchasing occurred, the buyer
must repent as well as consult the former seller whether he accepts
or not the increased or decreased price as it was conveyed from
Malik by Ibn Habeeb. Imam Sahnoun narrated on the authority of
Ibn al-Qasim that the sale should not be annulled but the buyer
should be subjected to disciplinary act Others said that it should be
annulled. Al-Mawafaq (a scholar) said that if the buyer contravenes,
the sale is invalid and it is prohibited because it leads to invalidity.®)

The Shafei school of thought prohibits this type of sale and pur-
chase, “a man comes to another who brought before a third one an
item and the price was decided earlier and the latter increases the
price in order to get the item or he goes to the purchaser and prop-
oses to him a similar item without determining the price or proposes
another item of good quality than the agreed upon”.(!) Therefore,
the Shafei school of thought prohibits this type of sale and purchase
due to the Prophets’s prohibition.

(1) Muwatta’ al-Imam Malik, Yahya al-Laythi’s narration, Compiled by Ahmad Armoush,
P. 476, Published Dar-un-Nafa'is, see al-Qawaneen al-Fighiyah, Ibn Juzai, p. 175, pub-
lished by Dar-ul-Qalam, Beirut, at-Taj wa al-Ekleel Li Mukhtasar Khaleel Hamish
Mawahib aj-jaleel, al-Muwaq, vol. 4, pp. 379-380, second edition, published by dar-ul-
Fikr, 1987, Muqadimat Ibn Rushd Ma'a al-Mudawanah al-Kubra, vol. 3, p- 203, pub-
lished by Dar-ul-Fikr.

(2) Awjaz al-Masalik Ila Mi * al-Imam Malik, al-Kandhalwi, vol. 11, pp. 366-367,
published by Dar-ul-Fikr, Beirut, 1980.

(3) The same reference.

(4) Al-Majmou’ Sharh al-Muhazab, al-I; i, vol. 13, pp. 16-18, published by
Dar-ul-Fikr, Nihayat al-Muhtaj Ila Sharh al-Minhaj, ar-Ramli, vol. 3, pp. 467-469, last
edition, published by Mustapha al-Halabi and his sons, Egypt, 1967, Qalyubi and
Umairah Ala Minhaj at-Talibeen, vol. 2, pp. 183-184, published by Dar Ehya al-Kutub
al-Arabiyah, Faisal Isa al-Halabi, Mughni al-Muhtaj, ash-Shirbini, vol. 2, p. 37, pub-
lished by Mustapha al-Halabi and his sons, Egypt, 1958, Fath al-Wahab Bi Sharh

Minhaj at-Tulab, vol. 1, pp. 166-167, published by Dar Egypt al-Kutub al-Arabiyah,
Isa al-Babi and his partners, Egypt.

-84-



* Vol. VI, 1995, 24rd Edition, Contemporary Jurisprudence Research Journal *

Secondly: The Relation of Traders with Each Other:

This relation is governed by fundamental laws of Shari’a and its
provisions concerning selling and purchasing. In Islam, it is prohi-
bited to buy or purchase the same commodity from a trader if some-
one else already started a deal with him regrding the same commod-
ity. For example someone wants to buy something, and the trader
fixes a price and another person comes and pays more price and the
salesman aecepts the new deal at the increased rate, thus substuting
one buyer for another. As for the purchasing example, it is as fol-
lows; Someone bought an item and another comes and asks the
buyer to annul the contract in order to purchase it himself by paying
more than the former one prior to conclusion of the contract with
the former. This type of sale is prohibited by the Messenger of Allah
may peace and blessings of Allah be upon him as he said, “Man
should not purchase on his brother purchase and he should not ask
a girl’s or a lady’s hand before waiting to see the result of that who
proposed to her before him”.(1)

The Hanafi school of thought prohibits purchasing and selling
before the completion of the deal by another person and established
this prohibition on the existence of harm but if there is no harm it is
permissible according to the Hanafis school of thought to sell and
purchase before the completion of the deal between the buyer and
the first seller due to non-existence of harm,(2)

As for the Maliki school of thought, it holds that the purchase and
selling of an item before conclusion of the deal between the seller
and the buyer is prohibited as stated by the Hadith reported by Abu
Hurairah that the Messenger of Allah (pbuh) said: “Don’t meet the

(1) Musnad al-lmam Ahmad, vol.2, p.457, Published by al-Maktab al-Islami.

(2) Bada'i as-Sana’a Fi Tarteeb ash-Shara'i, al-Imam al-Kasani, vol. §, Ppp- 232-233, second
edition, published by Dar-Ul-Kitab al-Arabi, beirut, 1982, See Sharh fath al-Qadeer,
al-Imam Ibn al-Humam, see Sharh al-Enayah ala al-Haidayah, al-gImam al-Babrti, he
justifies the Prohibition of the purchasing and selling before Completion of the deal
between the buyer and the seller due to the existence of harm, vol. 6, pp. 476-477, sec-
ond edition, published by Dar-ul-Fikr, Beirut, Lebanon, Hashyat Rad al-Muhtar ala
ad-Durr al-Mukhtar, Ibn Abdeen, vol. 5, pp. 101-102, published by Dar-ul-Fikr,
Beirut, second edition, 1966, al-Lubab Fi Shark al-Kitab, al-Ghunaimi, vol. 2, p. 29,
published by al-maktabah al-limiyah, Beirut.
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74. Rule On Traders Transgression Against Each Other:

To clarify this, a trader has contracted with a foreign factory to be
an agent for it in his homeland so as to market its Products. After
passage of ten years the agent was taken by surprise to receive a
notification from the aforesaid factory to inform him that his con-
tract could not be renewed. Later, he found out that another trader
from his own country has contracted with the same factory to market
its products after calling into question his marketing of the factory
proudcts intending by that to defame him and consequently to get
the agency for himself.

To answer this enquiry, we have to consider two things:

1. The relationship between the agent and the factory; and his
relationship with the trader who transgressed against him.

The Relationship Between the Agent and the Factory:

This relation is governed by the contract concluded between the
two parties, the essence of the contract is the agreement between the
two parties. If duration of the contract is time-limited, whether it is
one year or more, as soon as this duration expires, no party has to
claim on the other unless there is a condition, for example, the
trader has stipulated the marketing of a certain number or quality of
the factory products or he stipulated to inform the factory before the
expiration of the contract “End of rights at the commencoment of
conditions” as stated by the caliph Umar Ibn al-Khattab may Allah
be pleased with him.())

Thus, the relation between the trader and the factory is a contrac-

tual one. This relation is binding and can not be terminated before
end of the contract unless otherwise agreed by the two parties.

(1) Kanz al-umal fi Sunnan al-Agwal wa-al-A-Fa'al, Alaa’-U-Deen ali al-Mutaghi, vol. 5,
p- 837, Mo’assassat ar-Rissalah, Beirut, 1979.
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to do so because of the disablement and difficulty while the negli-
gent hasn’t.

To sum up, it is a sin not to fast Ramadan because it is one of the
five pillars of Islam as stated by the Messenger of Allah (pubh),
“Islam is built on five pillars.... fasting of Ramadan”. Thus, the one
who does not fast Ramadan intentionally is an apostate. As for neg-
lecting to fast Ramadan on its due time, he/she has to repent and
repentance cann’t be achieved unless four conditions are met:

1. giving up the deed;

2. to be repantant of it;

3. to determine not to repeat it;

4. to be afraid of Allah.

The majority of Scholars hold that the one who does not fast
Ramadan on its due time he/she should make up the days and
expiate. The expiation is feeding of one poor for everyday he/she
didn’t fast, contrary to the Imam Abi Hanifah’s opinion who hold
that it will suffice him/her to make up the days of Ramadan only
without including the expiation.

On basis of the above, the enquirer has to repent and make up the
days of Ramadan along with feeding a poor a mudd for everyday he
didn’t fast.
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As to Imam Ahmad’s school of thought, it holds that fasting of
Ramadan should not be delayed without a permissible execuse. If
dealy is for a reason, he/she has to make up for the days only as
stated in the Holy Qur’an.

“But if any of you is ill
Or on a journey,

The Prescribed number
(Should be made up)
From days later.”

If the delay is not for a permissible reason, he/she has to make up
for days dropped during Ramadan along with feeding a poor for
everyday because prolonging delay does not mean increase of obli-
gation.(1)

Imam Ibn Hazm, disagreed with the majority of scholars in the
issue of making up for Ramadan. According to him, if he/she inten-
tionally decided not to fast, his/her fast is invalidated whether the
fasting is for Ramadan or for special vow and therefore, he/she is not
asked to make up the days unless he/she vomited itentionally. He
(Imam Ahmad) holds that there is no stipulated text to make up the
fast due to invalidation of fasting as a result of deliberate eating,
drinking and sexual intercoruse.(2)

With exception of Imam abi Hanifah, al-Hassan and an-Nakha'i
(they strich to make up the days without the expiation) the majority
of scholars are of the opinion that the one who delays Ramadan
intentionally has to make up the days as well as the expiation. This
is the accurate punishment for the one who neglects to fast Ramadan
in its due time. To equate the negligent with the sick and the travel-
ler in making up Ramadan, does not agree with the objective of the
Islamic Shari’ah because the sick and the traveller have permission

(1) Al-Mughni wa ash-Sharh al-Kabeer, Imam Ibn Qudamah, vol. 3, pp. 81-82, Published
by Maktabat dar-ul-Bayan wal-Kitab al-Arabi, see kashaf al-Qina’ Ann Matn al-Iqna'a,
al-Bahouti, vol. 1, pp. 456-457, published by Dar-ul-Fikr, Sharh az-Zarkashi ala
Mukhtasar al-Kharzi, vol. 2, pp. 610-611, Published by Ula’ an-Nuha, Beirut, second
edition, 1993, Kitub al-Firou’a, Ibm Muflih, vol. 3, pp. 92-93, Alam al-Kutub, Beirut,
fourth edition 1985, Matalib ula’ an-Nuha, vol. 2, pp. 209-210, al-Maktab al-Islami,
Damascus.

(2) Al-Mohala Bi al-Athar, Ibn Hazm, vol. 4, pp. 302-327, Published by Dar-ul-Kutub al-
Iimiyah, Beirut, Lebanon, 1988.
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had passed to do these obligations on time, it does not mean that the
responsibility is over, but on contrary the making up of it must be
done. According to the Hanafi’s School of Thoughts, there is no dif-
ference between the one who has an execuse not to fast Ramadan
and the other who has not. Because since it is a must for the excused
to make up for the days he/she didn’t fast.

Al-Wineshrisi said that Ibn Lubabah was asked about the one who
did not make up for Ramadan for seven years. He said, “He has to
be fined for every day he didn’t fast seven mudds (plural of Mudd;
a measure) equivalent to the Prophet’s mudd along with making up.
It is said in another statement that he has to be fined one mudd for
every day. The former statement is more acceptable, than the latter
because it is the opinion of the Majority.” (2)

According to Imam Shafei’s school of thought, the one who neg-
lects to fast Ramadan until the next Ramadan while he/she is able to
do so, he/she has to make up for Ramadan as well as to expiate a
mudd of wheat for every day. ®

(1) Bada’i as-Sana’i, al-Imam al-Kasani, vol. 2, pp. 103-104, see Sharh Fath al-Qadeer, al-
Imam Ibn al-Humam, vol. 2pp. 354-355, see Hashiyat Rad al-Muhtar ala ad-Durr al-
Mukhtar Ibn Abdeen vol. 2, p. 423, published by Dar-ul-Fikr, Beirut, 1386H, 1966, al-
Lubab Fi Sharh al-Kitab, al-Ghunaimi, vol. 1, p. 170. al-Maktabah al-limiyah, Beirut,
Lebanon, 1980, Hashiyat at-Tahawi ala ad-Durr al-Mukhatar, at-Tahawi, vol. 1, p. 463
published by Dar-ul-Ma’arifah, Beirut, 1975, al-Hidayah sharh Bidayat al-Mubtadi, al-
Mirghinani, vol. 1, p. 127, Published by al-Muktabah al-Islamiyah, last edition.

(2) Al-Mudawanh al-Kubra, Imam Malik, narration of Sahnoun, vol. 1,p. 192, see Sharh
Manh-aj-jaleel, Ulaish, vol. 2, pp. 154-155, published by Dar-ul-Fikr, Beirut, Lebanon,
first edition, 1984, al-Fawakih ad-Dawani ala risalat Abi Zaid al-Qirawani, an-Nifrawi,
vol. 1, p. 317, published by Dar-ul-Fikr, Beirut, Lebanon, Siraj as-Salik Sharh Ashl al-
Masalik, aj-Ja’ali, vol. 1, p. 98, published by Dar-ul-Fikr, last edition.

3) Al-umm, Imam Shafei, vol. 2, p. 103, published by Dar-ul-Ma’arifah, Beirut, Hamish
ar-Ramli ala al-Fatawa al-Kubra al-Fighiya, al-Haitmi, vol. 2, pp. 70-71, Published in
1403H. by Dar-ul-Kutub al-limiyah, see Nihayat al-Muhtaj, ila Sharh al-Minhaj, ar-
Ramli, vol. 3, p. 189, Al-Halabi and his sons company and Bookshop, last edition,
1967, Qaliubi and Umairah, vol. 2, pp. 68-69, published by Dar Ihya al-Kutub al-
Arabiyah, Faisal is a al-Babi al-Halabi, Cairo, Bijirami ala al-Khateeb, vol. 2, p. 343,
published by al-Halabi and his sons Bookshop and company, last edition, Egypt,
Mughni al-Muhtaj, ash-Shirbini, vol. 1, p. 439, Mustapha al-Halabi andhis sons’ com-
any and Bookshop, Egypt, 1958.
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of prayers, the offering of Zakat (alms), the fasting of Ramandan
and the pilgrimage to Makkah”.(" @

The one who does not fast out of negligence, he/she has to repent
firstly because repentance constitutes a new life of purity and seri-
ousness. To renew his obligation to perform his duties properly, four
conditions must be fufilled for true repentance:

1. to abandon the action immediately.
2. to be repentant of that deed.

3. to determine not to repeat it again.
4. to fear Allah.

Allah the Almighty told us that He accepts repentance as He says,
“He is the One that accepts
Repentance from His Servants
And forgives sins.”?®
“But, without doubt, I am
(Also) He that forgives
Again and again, to those
Who repent, believe,

And do right, who,
In fine, are ready to receive
True guidance,”®

The Prophet, peace be upon him, said that “the repentant of a sin
is like the one who has no sin”.©

Repentance should be followed by making up for the missed days
of fasting because it is Allah’s right. If a Muslim does not perform
this right in its due time, he/she should do it in another time analog-
ous to that of prayer, zakah and pilgrimage to Makkah. If the time

(1) See vol. 20, p. 165, Majmou’ Fatawa al-I Ibn Taimiyah, pilation and classifi-
cation of Abdur-Rahman Ibn Qasim.

(2) Sahih al-Bukhari, vol. 1, p. 8, Dar-ul-Kutub al-Al'imiyyah, Beirut, Sahih Muslim,
Sharh an-Nawawi, vol. 1, p. 177, Dar-ul-Kutub al-Alimiyyah, Beirut, Sunnan at-Tir-
mizi, vol. 5, p. 7, Dar-ul-Kutub al-Almiyyah, Beirut, Musnad al-Imam Ahmed, vol. 2,
p. 26, al-Maktab al-islami, as-Sunnanal-Kubra, al-Baihaqi vol. 1, p. 358, Dar-al
Marifah, Beirut.

(3) Surat ash-Shoura, verse 25.

(4) Surat Ta-Ha, verse 82,

(5) Sunnan Ibm Majah, vol. 2, p. 1420, verified by Fou'ad abdul-Bagi, published by Dar-
Ihya' al-Kutub al-Arabiyah, Faisal Isa al-Babi al-Halabi, Egypt.
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to the traveller he has to make up for the days which he did not fast
as stated by Allah.

“But if any of you is ill

Or on a journey,

The prescribed number

(Should be made up)

From days later”.(1)

Other than the prescribed reasons for treaking the fast, are grave
sins as Abu Huraira reported that the Prophet blessings of Allah be
upon, him said: “He who breaks one day in Ramadan without a per-
missble execuse or illness, the make up of entire life would not com-
pensate it even if he fasted it”.(2) What is meant by this Hadith as al-
Kandahlawy says: “he will miss the virtue and purity of Ramadan
and it does not mean that it will not be accepted if he fasts another
day other than the day of Ramadan. This is a type of firmness to
show the gravity of the sin.”(3) This is one of the statements which is
the opinion of the majority of scholars and the second one is opinion
of a group of scholars which holds that it does not make up for
him. @

Therefore, who have to differentiate between not fasting for a
permissiable execuse and not fasting out of negligence. The one who
does not fast intentionally, becomes an apostate as the Messenger of
Allah, may Allah be pleased with him, says: “Islam is built on five
pillars. The utterance of the testimony that there is no God but
Allah and Muhammad is the Messenger of Allah, the performance

(1) Surat al-Baqarah, verse 184.
(2) Imam Ibn Hajar, said: “This Hadith reached the authors of the four Sunnan and it was
d by Ibn Khuzaiymah through Sufyan ath-Thawri and Shua’bah who heared it

from Habib Ibn Thabit from Amarah Ibn Umair from Abi al-Muttwas from his father
on the authority of Abu Hurairah. The Hadith means according to Shu'abah, without
a permission from Allah, the fasting of life will not compensate it”. See Fath al-Bari Bi
Sharh Sahih al-Bukhari, Imam Ibn Hajar al-Asqalani, vol.4, pp. 190-192.

(3) Bazl al-Majhoud Fi Hal Abi Dau'd, as-Sah fori, Sharh Moh d Ibn Zakariya
al-Kandahlawi, vol. 11, p. 228.

(4) Majmou’ Fatawa sheikh al-Islam Ibn Taimiyyah, compiled and classified by Abdur-
Rahman Ibn Qasim, vol. 22, pp. 18-19.

-77-



CASES FROM JURISPRUDENCE (FIGH)
POINT OF VIEW*

73 - Rule on the one who Does not Fast
Ramadan for Permissible Excuse:

The enquirer says that he was staying in a non-Islamic country
during the month of Ramadan. He was well aware of the advent of
Ramadan but to some reasons he didn't try to fast. When he
returned home, he found that he was wrong and that he had no per-
missible excuse for what he did abroad. His question is, what should
he do?

Before answering the enquirer’s question, we have to know the
the gravity of not fasting the month of Ramadan without a permis-
sible excuse because Ramadan is a pillar of Islam. However Islam
should not be acceptable from a person who does not fast Ramadan
for no permissible excuse.

Allah Almighty ordains fasting as an obligatory religious duty, He
says:

“0O ye who believe!

Fasting is prescribed to you
As it was prescribed

To those before you,

That ye may (Learn)

Self restrain”()

Muslim are requested to fast Ramadan and the only permission
given to break fast is for he sick, the traveller, the elderly and those
in similar situations and they are requested to compensate for break-
ing their fast. The sick is asked to expiate for breaking the fast. As

* These cases are sent to the journal by the readers. The proprietor and editor-in-chief
the questions; and their d i bitration are in di with rules
of publication in the journal.
(1) Surat al-Baqarah, verse 183.
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he who does have the same belief in the advent of shawal and the
aforementioned signs should have to break the fast according to
what he firmly believes is the case.(1)

e

(1) Fatawa al-alamah Shams-u-Deen Mohammad ar-Ramli, Bihamish al-Fatawa al-Kubra
al-Fighiyah, Ibn Hajar al-Haitami, vol. 2, pp- 57 - 58, published by Dar-ul-Kutub al-
Ilmiyah, Beirut, Lebanon, 1983.
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3. Rule On Sighting The Crescent By Some People
While Others Of The Same Elevation Didn’t:

By: al-Imam Muhammad Ibn Ahmad Ibn Hamza Shams-ul-Deen ar-Ramli*

He was asked whether some people from countries of the same
elevation who saw the crescent or the sighting of the crescent was
confirmed by their judge while others of the same elevation did not
see it and consequently representatives were sent to the others who
did not see it to inform them about the sighting such as the sighting
of shawal crescent or its confirmation, should they fast and break
their fast or is it not permissible. If nobody informed them about the
crescent but they had seen the usual signs of the advent of the month
of Ramdan or shawal, such as setting fire on top of mountains or
they heard beating drums and the like of what they used to perform
in such occasions that it became such a continuous tradition and
there was a firm belief that the sighting of the crescent was con-
firmed? Should they fast and break their fast or is it permissible or
prohibited? He replied: If representatives from the country whose
people saw the crescent were sent to people of the same elevation
who did not see the cresent, they have to fast as well as to break it
if the crescent of Ramadan and Shawal were not seen by them.

Even if no one of them saw a sign as to confirm the sighting of the
cresent.

He who believes that the cresent sighting is credible and beyond
doubt should have to fast and break the fast accordingly, he who
didn’t, he shoudn’t. He who does have a firm belief in the advent if
Ramdan and the accompanying usual signs should have to fast and

* A Shafei Scholar, born in the 919H and died in 1004H.
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2. Rule On Utterance Of Divorce Without
Knowledge Of Its real Meaning:

By: al-Imam Ibn Muhammad Ibn Ali Ibn Hajar A-Haitami*

He was asked about divorce as pratised by people who utter the
word divorce but they do not know its real meaning but they know
that it means separation between wife and husband. Does divorce
take place by uttering such a word? It is common pratice among
them to utter words meaning divorce in their own language and it is
not a proper translation of the word “divorce”, but it is much more
common among their elders than the word divorce because it is com-
mon and it is in their own tounge, is this an explicit syronym of
divorce or is it metonymic use of the word? He replied: Yes, divorce
takes place by uttering such words because what is meant by divorce
is one’s separation from wife, which unite the union of marrage.
Therefore, their knowledge to that effect is adequate to make the
word, common explicit and consequently divorce occurs even with-
out intention. Thus, utterance of words they use for divorce whether
the word is divorce or separation or their derivatives they remain
explicit, or metonymy as cited by our Imams, it remains metonymy
as it is, even if it is commonly-taken for the explicit meaning because
considerations of excplicit meaning is not the same as considerations
of famous common meaning, as has been claimed by group of our
scholars. The real consideration, however, is the recurrence of the
word in the Qur’an or the Sunnah or in that which they said is not a
marriage, even it is famous and common and is intended to mean
divorce or that in which they did not mention the utterance of
divorce explicity or by way of metonymy, it is actually metonymy
due to the fact that it is famous because famousness has an impact on
metnoymic use, not on explicit use. Allah knows best.(1)

—

(*) A Shafei scholar, he was born in 909H and died in 974H.
(1) Al-Fatawa al-Kubra al-Fighiyah, vol. 4, p. 129, published by Dar-ul-Kutub al-limiyah,
Beirut, Lebanon, 1983,
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that land but not the one which was stipulated in the contract such

as storing firewood or erection of a tent on the inundated land after

the recession of water or fishing in it. Can this lease be invalidated?

1. It can be invalidated. This is the opinfon of the majority of schol-
ars such as Abi Hanifa, Malik and ash-Shafei as to the collapsed
building because this was not the benefit assigned in the contract.

2. The tenant can terminate the lease and this is Shafei’s Opinion as
to the case in which water ceased to exist. This opinion was cho-
sen by al-Qadhi and Ibn Ageel in some cases whereas the former
has been chosen by other Companions.(!)

————

(1) Majmou’at ar-Rasa'il wa al-Masa'il, vol. 4, pp. 405-406, Published by Dar-ul-Kutub al-
Ilmiyah, Beirut, Lebanon, first edition, 1983.
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FATAWA AL-FUQHA’

1- Rule On a Damage which Occurs to a Leasehold During Period of Lease:
By: al-Imam Tagqiy-ul-Deen Ibn Taimiyah*

If the damage occurred during the period of lease, the lease is ter-
minated as regard the period left, not including the period lapsed.
As to termination of lease in the past, there is difference of opinion
about it, however damage to some of the leaseholds will forfeit the
propiretor the right to rent value, the same as, damage to sold com-
medities, like death of leased animals and collapse of the rented
buildings.

Damage of utility takes two forms: One is expiration of the
leasehold as the death of the salve and leased animal: and the other
form is diminishing utility, i.e. something happened to it which
diminished utility such as the collapse of a building or an inundated
land or a land where water ceased to exist. Such examples are
regarded as damaged leaseholds as agreed upon by all scholars. If
some of its assigned utility vanishes and some of it remains such as
showing a land without water, surely it will be incomplete cultiva-
tion, again if water receded off inundated land in a way which makes
cultivation impossible and likewise growing of plants, that is to say
you cann’t grow in such land.

Then he can terminate the lease if he wanted to, becasue it is con-
sidered a defect similar to that one which annuls sale but lease can’t
be invalidated. There are two statements in the Hanabli school of
thought, if the benefit ceases to exist for some time, the tenant has
to pay the rent only for the period he had benefited from, as al-
Kharqi said.

If there is something which prevents the tenant from getting
benefit from it he/she has to pay the rent for the period he/she had
benefited from it. If there is still some benefit can be obtained from

* A Hanbali scholar, he was born in 661H and died in 728H.
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society and even if the production are necessary and semi neces-
sary commodities are not available to enable every demand to
obtain it easily.

There is a balance of spiritual and material satisfaction in the
Islamic economic policy to rationalize individual’s consumption
of commodities and services in a manner that ensures achieve-
ment of happiness for human being as well as the society in which
he lives. This balance is unavailable in other positive economic
polices. Because the individual is so free to purchase whatever
he/she wants to consume from commodities and services without
moral or immoral restriction.

In comparison with the severe restriction of laborers in the

Communist System, there is an excessiveness of the freedom given

to the individual in the Capitalist System, while there is a negligence
of freedom that should be given to the individual in the Communist

System.

We conclude that the Islamic economic policy or rationalizing

individual’s consumption of commodities and services is a policy

geared to moral and economic behaviour and at the same time it
excels the other positive economic policies not only as to the moral

aspect but also as to the economic aspect as well.



* Vol. VI, 1995, 24rd Edition, Contemporary Jurisprudence Research Journal *

a) The positive economic policy does not tend towards moderation

b)

C

~

except in provision of rare commodities and services as well as
the demand that does not meet the requirement while the Islamic
policy is based on moderation in everything including consump-
tion even in the availability of commodities and services.

While provision of sufficiency for every individual constitutes the
most important objectives of the Islamic economic policy, we find
the positive economic policy does not give any attention to the
issue of comprehensibility. The capitalist system does not permit
consumption of commodities or services with exception to the
one who possesses the purchasing strength to do so. While the
communist system does not permit consumption of commodities
or service except for the one who participated in the process of
production and in accordance with the volume of task he has
done.

There is a harmony in the Islamic economic policy or rationaliz-
ing individual’s consumption of commodities and services indicat-
ing the individual’s option to choose his commodity and service
between his own interest and the society’s interest. Because he
chooses to consume only the unharmful commodities and services
as well as he/she does not consume except the moderate quantity
which benefits him/her and this cann’t be found in the positive
economic policies. Because every individual rationalizes his con-
sumption by himself whithout restrictions as is the case in the
Capitalist System. As for the Communist System, the Gov-
ernmental Planning Committee, has the upper hand to determine
the individual’s consumption whether quantatively or qualita-
tively.

d) The Islamic supply structure guides the production structure to

produce in accordance with the Islamic principle that is to say, to
produce necessary commodities and services and then the semi
necessary and the finally the luxury ones. while the structure of
supply in the positive system concentrates on production of com-
modities and services which have a market demand as in the
Capitalist System. As for the Communist System, the Gov-
ernmental Planning Committee determines the production of
commodities only when production affects individuals and the
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Consumers’ Control:-

This is seen in the Hadith reported by Jabir Ibn Abdullai that
Umar Ibn al-Khattab may Allah be pleased with him saw a hanged
meat and said to Jabir what was that? He replied, “I longed for meat
and I bougth it” Umar replied, “do you buy anything when you like
it? Aren’t you afraid of this verse,”

“Ye received your good things
In the life of the world.”®

C) Markets Control:-

This is obviously seen in the regin of Caliph Umar Ibn al-Khat-
tab who issued a decree to prevent eating meat for two consecutive
days every week due to rarity of meat. He used to supervise the
butchery of az-Zubeir Ibn al-Awam located at al-Baqi’ because it
was the only one available at that time(?) so as to control meat mar-
ket.

D) Popular Control:-

This means individuals are requested to perform supervision on
each other as to their consumption behaviour and to resist any kind
of deviation as stated in the Prophet’s statement, “He who sees an
evil action, he should change it by his tongue. If he is not able to do
so. He should change it by his heart and that is the weakest of
faith.”®

Comparsion between Islamic economic policy of rationalizing indi-
vidual’s consumption of commodities, services and that of positive
economic policies:—

To compare between them it is clear that the Islamic policy out
manoeuvres the positive one for the following reasons:-

(1) Ibn aj-Juzi, Managib Amir-u-Mo'meneen Umar Ibn al-Khattab, third edition, pub-
lished by Dar-u-Kutub al-Almiyyah, Beirut, 1407 H, P. 178.

(2) The same above-mentioned reference.

(3) Kashf al-Khafa" wa Muzeel al-Ilbas, vol. 2, P. 346.
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1- The aim behind informing the public about the availability of a
commodity or service does not mean to motivate the consumer to
purchase more as the positive system does but it is merely to
inform him/her about the availability of a commodity or service
so as to buy it if he/she is in need of it.

To motivate the consumer towards rationalization of consump-
tion and showing him/her the good benefits of moderation in con-
sumption as well as the risks that result from not observing this
policy.

Abidance by truthfulness and objectivity in commercial prop-
aganda.

Prevention of propagation of prohibited commodities such as
wine.

Fighting purchase of unnecessary commodities on basis of install-
ment.

]
"
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Consumption Control:-
To achieve this, Islam has depended on various ways to control
it, as follows:-

i) Individual’s self-control. We have talked about this earlier.

ii) Officials’ control. Officials in the Islamic state used to control
consumption themselves and the most important types of control
were:

a) They used to control buyers so as to check deceit. injustice and
misleading the consumer. The is shown in the Hadith reported by
Abu Hurairah that the Messenger of Allah once passed by a heap of
food in the Market. He inserted his hand in the heap and found out
there was a moiture in the food. He asked the owner of the food
about it and he answered him that the moiture was as a result of a
rain. Then the Prophet (pbuh) said: “Why don’t you put the effected
food on top soasto be seen by the purchaser? He who deceives
deceives us is not one us.”(1)

(1) Sahih Muslim, vol. 1, P. 99,
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more than their consumer requirements. He issued an order to
divide the individual’s income into two, a section to be allocated to
meet the consumer’s requirements and the other to create a new
productive capital.(!)

b) Compulsory limit of consuming unavailable commodities:-

This is explicitly seen in the regin of the Caliph Umar Ibn al-
Khattab as he issued a decree to prevent consumption of meat for
two consecutive days.(?)

c) Seizure of fools and crazy person’s properties as well as
everyone who cannot manage his/her property appropriately as
Allah says.

“To those weak of understanding

Make not over your property,

A means of support for you,

But feed and clothe them
Therewith, and speak to them
Words of kindness and justice.”3)

Punishment of those who don’t abide by Rationalization Policy:-

This can be seen in the example of the Claiph Umar Ibn al-
Khattab who punished his son Abdur-Rahman for drinking wine and
deviating from the Islamic economic policy.®

Rationalization of Information Policy:-

Islam has shwon concern to organize the state’s information pol-
icy in order to serve the interest of the Islamic society in general and
the Islamic consumption policy in particular, aims at the following:-

(1) Al-Balazuri, Futouh al-Buldan, London edition, 1886, P. 452.

(2) See Al-Bahi al-Khuli, ath-Tharwah Fi Zil al-Islam, second edition, Published by al-
Arab, Egypt, 1971, P. 182, Dr. Yusuf al-Qardawi, shari’at al-Islam Saliha Li at-Tat-
beeq Fi Kul Zaman wa makan, P. 39.

(3) Surat an-Nissa, verse 5.

(4) Abbas Mahmoud al-Aqad, Abqariyat Umar Published the Ministry of Education,
Egypt, 1980, PP. 33-39.
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The warning against excess in consumption in general and the
warning against excess in consumption of commodities in particular:-

It is clear that Islam warns from extravagance of commodities as
we see that in the statement of the Caliph Umar Ibn Al-Khattab
“Beware of fullness of stomach for it is a cause for delaying prayer,
harming the body and leads to sickness. Economize in your liveli-
hood because it is better than excessiveness and it makes your body
healthy as well as it helps you to worship.”(!) The warning of Islam
appears obviously in consumption of commodities as we see that in
the statement of the Prophet (pbuh), “Beware of eating meat for it
has a ferocity as wine has.”(2)

Enjoining every individual to rationalize in consumption:-
Islam has enjoined every Muslim to rationalize in his/her con-
sumption as stated in the Holy Qur’an.

“Eat and drink
But waste not by excess,
For God loveth not he wasters.”(3)

“But squander not (Your wealth)
In the manner of a spendthrift.” )

Using Force to rationalize Consumption:-
The most important means used by Islam are:-

a) Compulsory limit of money flowing toward consumption:-
This is clearly shown in the time of the Caliph Umar Ibn al-
Khattab when he found out that the income of the individualt was

(1) Muhammed Ahmed Ashour, Khutab Amir-ul Mo'meneen Umar Ibn al-Khattab wa
Wasayahu, P. 84.

(2) Al-Imam Malik, Tashih wa Takhreej Mohammed Fou'd, al-Muwtta, published by Dr
Ihya al-Kutub al-Arabiyyah, vol. 2, P. 935.

(3) Surat Al-A'raf, verse 31.

(4) Surat Al-Isra, verse 26.
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a) To venerate those who rationalize consumption in accor-
dance with the Prophet’s (pbuh) statement, “May Allah be merciful
with the one who gains lawfully, expends intentionally and saves for
the day of poverty and need.”(!)

b) To remind that rationalization of consumption is the security
valve against poverty and a protection against destruction as the
Messenger of Allah says, “He who economizes never go poor.”()

c¢) To dislike extravagance in consumption as the Prophet
(pbuh) says, “Do not get wealthy for the Allah’s servants are not
wealthy.”()

d) Creation of self-supervision in individual and rejuvenating of
the conscience to supervise itself reminding man that Allah the
Almighty is watching over him as stated in the Holy Qur’an.

“And God doth watch
Over all things.”@

As well as to inform him that Allah will hold him responsible for
any act he does.

“Then shall anyone who
Has done and atom’s weight
Of good, see it;
And anyone who
Has done and atom’s weight
Of evil, Shall see it.”

(1) as-Sayouti, al-Jami'a as-Sagheer, vol. 2, P. 12, Published by al-Matba'ah al-
Maymaniyyah.

(2) Kashf al-Khafa', vol, 2, P. 265.

(3) Al-Wasabi, al-Barakah Fi as-Sa'ai wa al-Harakah, P. 51.

(4) Surat Al-Ahzab, verse 52.

(5) Surat az-Zalzalah, verses 7 and 8.
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workers only as the Communist system sees it nor to the owner of
the purchasing power as the Capitalist system sees it. It allows every-
body in need to purchase what he needs as to these commodities and
services even if he/she has not taken part in the production or even
if he/she does not possess the necessary money to purchase. The
Islamic economic policy has taken the appropriate procedures to
ensure execution of this policy. Among these procedures are:-

i) Cancellation of any type of difference in consumption and
giving the right to the hungry person who fears death, to ask for food
from the one who have it, if it is beyond his need. If he/she refuses
to give him, he has the right to use force to take it. If the hungry per-
son dies while he struggles to take the food, the owner of the food
has to pay his blood money. But if the owner of the food dies, the
hungry person is considered sinless.(1)

ii) Prevention of extravagance: One of the foremost steps
taken by Islam to rationalize consumption is the good care for com-
modities and services and prohibition of its extravagance. This is
clearly indicated in the Prophet’s (pbuh) statement, “He who eats
should lick his fingers because he does not know in which of them is
the blessing.”(1) The Prophet (pbuh) also said: “The finger asks for-
giveness for the one who licks it.”(2) He also said: “If a morsel fell
from one of you, he should pick it up and clean it and then eat it and
not leave it for Satan.”()

iii) Creation of optional motivation to rationalize consumption:
This can be achieved through intensifying the faith of the individual
in the importance of rationalizing consumption as well as addressing
his conscience through the following:-

(1) Mugaranat Bain ash-Sharia’ al-Islamiyyah wa al-Qawaneen al-Wadhiyyah, Ali Man-
sour, Manbar al-Islam magazine, P. 94, 21st Year, Feb. 1964, the supreme council for
Islamic affairs, Egypt, P. 51.

(2) Musnad al-Imam Ahmed, vol 2, P, 241,

(3) Kashf al-Khafa’, vol. 1, P. 362.

(4) Irwa al-Ghaleel Fi Takhreej Ahadith Manar as-Sabeel, second edition, vol. 7, P. 32.
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How a rationalization of consumption can be available and to be
nobler by raising to the level of a camel’s hair or a piece of sweet or

gold).

Determination of quantative consumption:-

It means determination of the quantity of the commodities and
service that is allowable to be consumed by the individual. This is
indicated in the statement of the Prophet (pbuh), “It is sufficient for
the son of Adam to have some morsels to satisfy his hunger. If it is
necessary to do so, he should leave one third for his food, one third
for his drinking and one third for his beathing.”(!) The prophet also
said in this connection, “a Mud (measure) is sufficient for ablution
and for the ritual washing a Sa’a is sufficient.”(?)

Determination of qualitative consumption:-

Islam differentiates between consumer’s consumption according
to their sex. It determines for each sex the type which suits its
nature, its physiologica form and its responsibilities. For this reason
Islam permits for women to wear silk and use gold for adornment
while men are prohibited from doing so. An evidence to prove this
is the statement of the messenger Peace and using of Allah be upon
him, “gold and silk are legitimate for the females of my nation while
they are prohibited for their men folk.”?)

Achieving justice by distributing consumer’s goods and
services in a manner to guarantee a befitting standard
of living for every human being:-

The Islamic economic policy of rationalizing individual’s con-
sumption has taken into account the achieving of justice in distribut-
ing commodities and services among individuals in a manner which
provides sufficiency for everyone of them. To achieve this goal, the
policy does not exclude the right of consuming goods and services to

(1) Musnand al-Imam Ahmed, vol. 4, P. 132, at-Tirmizi, No. 1381, Ibn Majah, 3349,
(2) Explained by Abu, Awanah in his Sahih, vol. 1, P. 233.
(3) Kashf al-Khafa' wa Muzeel al-Ilbas, by al-A'jluni, vol. 1, P. 503.
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Thus consumption which is harmful to commodities and services
is prohibited because things that lead to the impermissible is not
allowed. Since the consumption of harmful commodities leads to
various harms in the self, mind and body, thus consumption or alloc-
ation of resouces to produce it is unlawful.

To compare the Islamic economy and the positive one in this
regard, we realize the deterioration and disarry that is suffered by
the positive economy.

Allocation of Resources for Production of
Legitimate Commodities and Services:-

a) Islam has organized the allocation of resources for produc-
tion of the required commodities. It gives priority to the necessary,
semi necessary and finally the luxury commodities. By follwoing this
policy, the Islamic society will not produce or import luxury com-
modities before producting and providing everybody of the society
with the necessary and the semi necessary commodities. Verily in
this, there is a rationalization of individual’s consumption.

b) Determination of what to be observed at the time of consum-
ing a produced agreed upon commodities.

The good example in consumption:—

It was narrated that the Prophet, peace be upon him, pluck a
hair from a camel and said to his companions: “This is neither per-
missible for me from your property nor this hair.”(1) It was narrated
that the Caliph Umar Ibn al-Khattab prevented his wife eating a
piece of sweet on ground that the price of the sweet was not included
in the necessary requirements. Have you seen a rationalization of
Consumption nobler than this in any positive economic system?.

(1) Sayid Sabig. Anasir al-Quwah Fi al-Islam, second edition, Dar-uKitab al-Arabi, Leba-
non, 1978, P. 200.
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“Yea, to God belongs all
That is in the heavens
And on earth.”()

“Those who when they spend,

Are not extravagant and not
Niggardly, but hold a just (balance)
Between those (extremes).”®

The Islamic Economic System and Rationalization of Individual’s
Consumption of Commodities and Services:—

This system depends on various pillars, some of it are prior to
the production of the commodity and its services, that is to say, to
decide what is to be consumed. The other pillars come after the pro-
duction of commodities and its services for the purpose of fixing the
expenditure at the time of consumption.

The most important of these pillars are:-
Determinants of Consumption and Production:

Prevention of allocation of resources to produce prohibited com-
modities. The wisdom of the Islamic economic policy as seen in
rationalization of individual’s consumption is the non allowance of
production of prohibited commodities such as wine, drugs and sex-
ual films and others. Prevention of production is a major reason
behind himdrance of consumption. The evidence which indicates
prevention is the Hadith of the Prophet, (pbuh) “there should be
neither harming nor reciprocating harm.” Imam Ali may Allah be
pleased with him said: “Look at what you have and do not waste it
unless it is in its due place and what the others have, do not take it
unless it is with due right.”®

(1) Surat an-Najm, verse 31.
(2) Surat al-Furqgan, verse 67.
(3) Al-Liwa al-Islami, edition No. 175, 30th May 1985, fourth Year, Egypt P. 23.
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iv) Protection of consumer and society from harms and hazards.
Islam has prohibited the harmful consumption of goods and services
is to protect individual and society from destruction as well as to pro-
tect them from incidents crimes that occur as a result of consuming
the prohibited items and to protect the society against the crimes
that committed in order to obtain huge amount of money to suit such
type of consumption. Allah says,

“But Whosoever turns away
From My Message, veirly
For him is a life narrowed down.”(!)

A German physician said: “Close half of the taverns (that deal
with drugs) I will close half of hospitals and prisons.”(?)

v) Assistance to provide the required standard for full investment.
Rationalization of individual’s consumption is aimed at provision of
sufficient standard for every human being as well as to achieve an
increase in investment which will increase consumer expenditure on
one hand as well as increasing investment expenditure on the other.
Consequently, this will help in provision of the required Standard
for achieving full investment.

vi) Protection of properties against tampering and exploitation.
Individual in Islam does not have the absolute freedom in expending
on commodities and services or to have a free hand in his properties
in general. He is obliged not to be niggard or extravagant. Based on
this, the availability of desire to buy and the capability to do so are
not sufficient to purchase a commodity or service as the positive law
does. Therefore, Muslim is not allowed to burn or destory his money
by any means of destruction because the true owner of it is Allah and
He is the one who authorized him and enjoined him to be moderate
in its expending. Allah the Omnipotent says.

(1) Surat Taha, verse 124.
(2) Muh d Abdul-Magsoud, al-Mukhdirat Bain al-Waham wa at-Tadmeer, published
by General corporation for information, Egypt, P. 154.
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“God intends every facility
For you; He does not want
To put you to difficulties.”

Without removal of difficulties and provision of a befitting
livelihood, it would be impossible to achieve ease which Allah
wanted for every human being. Scientific procedures have been
adopted in Islam to achieve the said and among it are:-

i) enjoining officials and rulers to provide a sufficient standard for
every human being and in this context the Caliph Umar Ibn ai-Khat-
tab may Allah be pleased with him said to one of his governers,
“Allah has authorized us on His servants so as to satisfy their
hunger, cover their faultiness, and provide them with crafts.”® He
also said, “If you want to offer a charity, make it sufficient.” @

ii) Prevention of monopolization as the Messenger of Allah says in
this regard, “Whoever monopolizes against Muslims, Allah will
plague him with leprosy and bankruptcy.” )

iii) Recourse to prohibit legitimate production such as personal sav-
ings of commodities and supplies when it is deemed necessary. In
this regard, the Prophet, peace be upon him said, “He who sacrified
should not do so after a third if he had something of it in his house.”
The following year the Companions of the Prophet asked him
whether they could do as they did the last year?. The Prophet
replied, “eat and save some of it that year people were so in
hardship and what was needed of you at that time was to help each
other.” ®

(1) Surat al-Baqarah, verse 185.

(2) Mohammed Al-Ghazali, Zalm Min al-Gharb, Dar-u-Kitab al-Arabi, Egypt, P. 139.

(3) Dr. Yusuf al-Qardawi, Muskilat al-Fagr wa Kaif Alajuha al-Islam, third edition,
Wahba's bookshop, Egypt, 1977, P. 96.

(4) Musnad al-Imam Ahmed, vol. 1, P. 21.

(5) Narrated by al-Bukhari, vol. 4, P. 26.
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As for the harms that result from excessiveness in food and not
abiding by the Islamic teachings, it has been proved that taking little
amount of food stomach, damages the liver and weakens the hearts
as well as it leads to various illness such as arteries sclorsis which
causes angina pectrosis, high blood pressure and diabetes. Extrava-
gance in food also leads to the heart exhaustion!” and causes the
increase of mortality due to health problems that result from flabbi-
ness and increase of fats levels in blood.(2)

B) To strike a balance in consumption between material and
spiritual aspects, Islam enjoins Muslim to achieve balance in con-
sumption between the requirements of his body and soul in a manner
that enables him to perform his mission properly as the Almighty
Allah says,

“I have only created

Jinns and men, that

They may serve Me.”(3)

The Obligation of achieving balance between material and
spiritual requirement is obviously seen in Islam as the Messenger of
Allah (pbuh) says, “Verily yourself and your wife as well as Allah
have rights unto you, so give everyone of them his due right.” ®

C) To cover shortages and to provide individuals with sufficien-
cies, that is to say, to provide everybody with a befitting livelihood
which suits his circumstances and position as well as the cir-
cumstances of the society in which he lives as stated by Allah,

(1) Al-Hizb al-Watani ad-Dimugrati, al-Liwa al-Khamis, edition no. 75, 30th June, second
Year, Cairo, P. 19.

(2) Dr. Mah d Ahmed Bakheit, at-Tib al-Islami Shifa Bi alHadi al-Qura’ni, firt edition,
wahba’s bookshop, Cairo, P. 54.

(3) Surat az-Zariyat, verse 56,

(4) Narrated by Al-Bukhari in Bab at-Tahajud Bi Sanadih, See Imam ash-Shibani, Verified
by Mahmoud Arnous, al-Iktisab Fi ar-Rizg wa al-Mustatab, first edition, published by
Dar-u-Kutub at-Iimiyah, Beirut, 1986, P, 56.
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Objectives of Rationalizing Individual Consumption

of Commodities and Services is Islam:-

a) To uplift individual’s health standard: Islam would like all Mus-
lims healthy and well built as Allah says.

‘“‘Against them make ready
Your strength to the utmost
Of Your Power.”("

The Prophet (pbuh) also siad: “the strong Muslim is best in the
sight of Allah and dearer to Allah than the weak one.” ® So health
is the criterion by which wealth and strength are measured. As Islam
requests individuals to rationalize consumption and apply the princi-
ple of moderation, it does not acknowledge monasticism which pro-
hibits what is made lawful by Allah. It does not acknowledge selfish-
ness and excessiveness in consumption because these do not achieve
the level of heatlh and strength which is demanded by Islam. It
allows obtaining unharmful products and not to resort to extrava-
gance. Only the sufficent quantities from all nutritive elements
which are necessary to achieve the optimum health standard.

It has been proved that the body which lacks protein cann’t
form a high level of immunity against germs, parasites and intestinal
worms. Thus the symptoms of these diseases are more obvious in the
malnutritioned body and therefore the illness provails and the mor-
tality increases.® It has also been proved that malnutrition does nto
hamper the development of the human being in weight only but it
lessens the necessary amount of nitrogen for building the body tis-
sues.®

(1) Surat Al-Anfal, verse 60.

(2) See Imam as-San’ani, subl as-Salam, fourth edition, vol. 4, published by Dar-u-Rayan,
Cairo, 1987, PP. 397-398.

(3) Dr. Nabeel Subhi at-Taweel, al-Hirman wa at-Takhluf Fi Diyar al-Muslimeen, first edi-
tion, Headquarters of Shari'a courts and Religious Affairs, Qatar, 1404 H. P. 73.

(4) Qias Athr at-Taghziyah Ala at-Tatawur wa as-Suluk al-Insani, Dr. Ibrahim K. Sa’adah,
translated by Salah Galal, Al-llm wa al-Mujtama’ Magazine, 17th edition, 5th year,
Unesco publications centre, Cairo, P. 109.
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2

3)
“)
)
(6)

“They ask thee what is

Lawful to them (as food)

Say: Lawful unto you

Are (all) things good and pure”(!)

Observance of the priority principle in consumption expendi-
ture, that is to say to start with basic and necessary items and lat-
ter on with luxury ones because this is considered a kind act and
mastery of planning the consumption due to Islam’s order to do
good and master our task as the Messenger of Allah says, “Allah
has written kindness on everything.”(?) And He (phuh) also said,
“Allah loves whoever performs a task and perfects it.”(3)

Moderation in consumption and expenditure as Allah says,
“Those who, when they spend,

Are not extravigant and not

Niggardly, but hold a just (balance)

Between those (extremes).” ¥

Prevention of selfishness due to the statement of Allah’s Mes-
senger peace and blessings of Allah be on him, “He is not a
believer who satisfies his own hunger while his neighbour is
starving.”

Commercial transactions should be free of deceit in accordance
with the Prophet’s (pbuh) statement, “Whoever deceives us is
not one of us.”®

Surat Al-Ma'idah, verse 4.

Sahih Muslim, vol. 6, P. 72, Sunnan Abi D'aud, vol. 5, P. 28, At-Tirmizi, Vol. 1, P.
264.

Kashf al-Khafa wa Muzeel al-Ilbas, vol. 1, P. 285.

Surat Al-Furqan, verse 67.

Sunna Abi Da'ud, vol. 2, P. 761.

Sahih Muslim Bi Sharh an-Nawawi, vol. 2, P. 108, first edition, Egypt, Published by
Dar-u-Rayan Li at-Turath, 1987.
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The Islamic Economic Policy of
Rationalizing Individual’s Consumption
of Commodities and Services

(A Comparative Study)

By: Dr. Beli Ibrahim Al-Aleimi*

What is meant by rationalizing of individual’s consumption of

commodities and services in Islam is all procedures and provisions
which help organize individual’s consumption and guide it towards

the

1

N
0

achievement of the following:-

Abidance by the principle of legitimay of sources of expenditure
of consumer goods and therefore, the individual is prohibited to
spend illegally gotten property as allah Almighty says,

“0 ye who believe;

Give of the good things

Which ye have (honourably) earned
And of the fruits of the earch
Which we have produced

For you, and do not even aim

At getting anyting

Which is bad, in order that

Out of it ye may give away
Something”(!)

Compliance with the principle of legitmacy in all types of con-
sumption and expenditure and therefore, the individual is not
allowed to expend prohibited items as Almighty Alllah says,

* Faculty of Shari'a dnd Islamic Studies, Ehsa, Kingdom of Saudi Arabia.
(1) Surat Al-Baqarah, verse 267.
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impermissible purpose it is consequently prevents some heirs
from their due rights.(1) Some supervisors of the endowments in
the past were incompetent, that is to say, ungualified and dishon-
est and consequenty devastation of endownment was common in
many places such as negligence of maintaining buildings.(?) This
means negative economic effects of not making use of these
resources contrary to what had been seen when there was a legal
abidance. To overcome this problem, the donated endowment
should be supervised by competent and honest individuals. One
of the negative letters of the endowment is that the beneficiaries
become indifferent to look for job because they depended totally
on endowment’s revenue.

The Current Status:

Now-a-days endowment is under govermental supervision rep-
resented in ministries of endowments and some types of endow-
ments have been banned by laws in many countries. Thus, it discour-
ages people to depend totally on it in comparison with the past and
there is no economic and social impacts seen as it was the case in the
past.

Toward Revising the Endowment system in the Islamic Society:
I do suggest:

1. Amendment of the current legislations of endowment in order to
encourage charitable endowments which are abiding by the
Islamic regulations and ban any endowment which come into con-
flict with these regulations.

2. Re-examination of the current administration of endowment so
as to be upgraded to ministries of endowments in order to boost
its administrative and technical competence.

3. Adequate concern should be given to this system by the Islamic
scholars and economists in order research and studies to be con-
tinued in developing the system of endowment as well as to show
its positive impacts which will influence greatly the economic and
social development of the contemporary Islamic world.

(1) Sahnocin, al-Mudawanah, Beirut, vol.1, p. 347, al-Mughni, Riyadh, vol. 2, p. 619.

(2) As-Samira'i ta-Tatour Milkiyat al-Ardh Fi al-Usour al-Abbasiyah, al-Idarah al-Maliyah
Fi al-Islam, vol.2, p. 552.
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it on the other. This had been manifested in North Africa and
other places south east of Asia as well as in Palestine.(!) Thus,
maintaing Islam and abidance by its rules is a necesary condition
to achieve the economic advancement.

6. Endowment and Distribution of Income and Property:

The distributive impact of the endowment is multidimensions.
This is represented in the amendment of land ownership and
other donated endowments. The cash and Charitable incomes which are
given to the beneficiaries have caused a major effect in the style
of distribution of incomes and properties because human capital
such as ownership of capital.(?)

Some of the researcher hold that endowment has exercised a
distributive impact of another kind because it prevents the inheri-
tance of the donated endowments as well as its transfer from one
hand to the other which indicates the effect in the style of the
property distribution. (&)

7. Endowment and Public Finance:

The financial effect of endowment has explicity appeared in the
public expenditure because it has reduced the pressure of financ-
ing these various services which have been shouldered by endow-
ments. These are the services of health, educaction, public
utilities and infrastracture which represent the majority of items
of the public expending in our present time.

8. Endowment and some Negative Impacts:

It happens in some places and times the existence of some
divergences of not abiding by the legal regulations of endowment
whether from the donor or the beneficiary or the supervisor of
the endowment which consequently generates, some negative
impacts. If a project of endowment has been established for

(1) Futuh al-Buldan, Cairo, published by al-Maktabah at-Tijariyah al-Kubra, p. 357.
(2) See Dr. Abdul-Malik as-Sayid, previous reference, pp. 293-301.

(3) The same above-Mentioned refernece, p. 236.

(4) Burhan -u-Deen at-Tarabulsi, al-Isaaf Fi Ahkam al-Awgqaf, Second editon, p. 122,
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Endowment has secured the services of education, housing, food,
medical treatment and travelling. Many hotels were constructed
on roads throughout the Islamic countries.

- 2. Endowment and Health:

Many hospitals were constructed from endowments properly.
All medical treatment, food and other requirements of patients
were secured. There were schools and mosques which were built
from endowments money as well as the students requirements of
housing, medical treatment, food and cleaning services.

3. Endowment and Infrastructure:

Some researchers say “there was a noticable role for endowment
in the public services. Many roads were constructed. There were
inns established to accommodate travellers free of charge whether
they were poor or rich. Streets inside cities were constructed and
cleaned. Watering places were established in the quarters to serve
cold water especially in the congested places as well as artisan wells
were drilled at land roads. Refuges were built to accommodate chil-
dern, orphans disabled and widows. All these were constructed from
endowment money.”(1) All these public utilities were not existing
before but they were built as a result virtuous of endowments.

6. Endowment and Distribution of Income and Property:
The distributive impact of the endowment is multidimensions.

This is represented in the amendment of land ownership and
other donated endowments. The cash and charitable incomes
which are given to the beneficiaries have caused a major effect in
the style of distribution of incomes and properties because human
capital such as ownership of capital.(2)

5. Endowment and the rule of Shari’a:
Researchers are in agreement that the system of endowment

has a prominent role in maintaining Islam or one hand and spread

(1) Dr. Abdul-Malik as-Sayid, previous reference, p. 242 and the following pages.
(2) Dr-Mustapha as-Suba'i, previ ferece, p. 142,
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concerning the old buildings of endowment which are no longer
attract tenants and consequently its revenues are not much. If it
it is required to invest it but due to unavailability of finance,
there are many means to finance and invest it. Among these is
what said by the jurists to lease the plot for a long period and to
take in advance the biggest portion of the lease to meet the
investment requirements. By doing so, we can achieve the invest-
ment and consequently the invested part will be added to benefit
from the plot of the endowment during the lease period and he
has a free hand to sell it or give it to heirs. There is another means
of investment, it is the manufacture contract. This is the agree-
ment of the supervisor of the endowment with one company to
build the required house or factory a late time. Joint venture is
also may resort to in investment of endowments. In all types of
investment of endowments, we have to be careful regarding the
nature of the endowment, its aims and abiding by the legal rules
that govern the free disposal in order to achieve the maximum
benefit for the endowment itself and the beneficiaries as well.

Endowment and Human Development:
1. Endowment and Education:

The impact of endowment in education in the Islamic world
was not confined to one particular science but it included all types
of knowledge and sciences. The author of Qisat al-Hadharah (a
book), “the streets of the state did not lack scholars of geog-
raphy, historians and religious scholars. All of them are seekers
of science and wisdom”.(1)

Outstanding scholars and scientists were graduated from
endowment schools such as sa’ad aj-Jibrili, al-Kha-warizmi, Jabir
Ibn Hayan, ar-Razi and many others.(2)

Thus, endowment has contributed to the existence of a com-
prehensive scientific renaisance covered all areas of knowledge.

(1) Tagreer at-Tanmiyah Fi al-Alam, 1991, World Bank, p. 72 and the following pages.
(2) Wool Di , Qisal al-Hadharah, translated by Muh d Badran, published by
the committed of writing, translation and printing, vol. 13, p. 171.
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Economies of Endowment:

1.

>

Finance and Investment of Endowment:

The financial situation of endowment appears in good shape
and there is no need for financing but on the safe side scholars
advice to invest part of the endowment revenue so as to be spent
on the donated endowment to meet the cost of maintenance and
development and the remainder to be spent on the beneficiaries.
Therefore, by doing so, we guarantee availability of balance
increases from time to other due to the investment in order to
avoid recourse to emergency free disposal in endowment.(!) If
the donated endowment in need to be maintained and con-
structed and its education is adequate or more than the money
wanted to the maintenance and construction, it should be allo-
cated for its maintenance and its construction even if the donor
stipulated other than that. The endowment position may not be in
a good status, thus in most cases we resort to others asking them
to finance it. Due to the lack of a financing style, the financer
may present it in a shape of investment for the endowment in one
form or another or he may present it in a form of a loan.

Investment of Endowment:

Scholars are in agreement that the capital of endowment should
be treated as an orphan’s money, that is to say, the one who in
charge of it has to maintained it properly. Therefore, it is said
that its supervisor should not lease the endowment less than that
of its peer and likewise agricultural lands.(2) Here, a question
arises about the possibility of changing the form and medium of
making use of ednowment to achieve the interest of beneficiaries
such as if the endowment is agricultural land but to form it is not
profitable is it possible to change the land to a residential building
if it is proved that it is more profitable than farming it? Many
scholars do not object to this suggestion. There is another enquiry

(1) Ibn Abdeen, previous reference, vol. 4, p. 364, Dr. Hassan al-Ameen, previous refer-

ence, p. 116.

(2) The majority of scholars are in agreement of the permissisbility in Free disposal in

endowment for the purpose of its development, see al-Munagia, p. 6.
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Infrastructure:
This includes roads, wells, inns, cemetaries, bridges, houses and
fortresses.

Students:

Ibn Jubeir says: “endowments are more available in the whole
Eastern countries he who wants to succeed has to migrate to them.”

Prisoners, captives and andalusia’s people () as well as poor aged
who used to live in building (refuges) and schools were established
for their eductaion.

Factories and productive establishments such as papers
laboratories, astronomical observatories and water basins. ?

Types and amount of Donated Proprities:

Here, we notice the diversity, for example we find agriculural
lands which constitute the majority of the lands of the Islamic Soci-
ety. At the reign of Muhammad Ali two thirds of the Egyptian land
is agricultural land.® It also the same thing in Syria especially in al-
Guta area of Damscus. It was donated as endowment for schools,
mosques and other charitable institutions which made Imam an-
Nawawi stop eating apple during his life.® It was also common to
donate trees as endowments such as olive trees.(S) Buildings were
used for housing and shops and sometimes a whole market is to be
donated for the purpose of endowments and likewise productive
establishments. It happened that the revenues of one of them once
totaled thirteen thousands dinar per year. (®

(1) Mustapha as-Suba'i, previ fi , p. 135.

(2) Dr. Nasir sa’eedoni, Anwa'a al-Aradhi Fi al-Qawaneen al-uthmaniyah, al-Malaki Li
Bahuth al-Hadharah al-Islamiyah, Amman, p. 691.

(3) Al-Khasaf, Ahkam al-Waqf, Ist edition, Dr. Abdul-Malik as-Sqyid, previous refer-
ence, p. 245 and the following pages.

(4) Dr. Hussam ad-Deen as-Samara'i, al-Mo’assasat, published by Dar-ul-Fikr al-Arabi, p.
215 and te following ones.

(5) Dr. Nasir Sa’eedoni, previous reference, p. 693.

(6) The same above - mentioned reference, p. 694.
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Salahiyah, al-Madrasah al-Ghiyasiyah, al-Madrasah al-Mun.
tasiriyah.(1) In addition to various schools specialised in other sci-
ences as well as hundreds of Qur'anic schools each one of them
accommodated thousands of students.(?)

The money donated to these schools was not confined only to its
buildings but it included those who worked for it as well as the stu-
dents of different nationalities and religions. The schools were not
confined to providing food only but food, housing and medical treat-
ment and other necessities of life.

Libraries:

Scores of libraries were found in most the Islamic cities. They
were maintained and run by production of endowments. Expendi-
ture on it included those who work in it as well as the books. Lib-
raries were known by the names such as Khizanat al-Kutub, Dar-yl-
Kutub, Dar-ul-Ilm, Beit al-Hikmah, Dar-ul-Quran and Dar-yl-
Hadith. The most famous libraries were Maktabat Ibn al-Man-Jam,
Baghdad and Maktabat Ibn Khaqan in Samira, Iraq.(3)

Hospitals:

They were not only a place for treatment but they were used as
places for studies and scientific research in medical and pharmaceut-
ical sciences. It endowment was not confined to the treatment of
human patients only but it included treatment of animals as well as
taking care of the veterinary sciences.(4) Expenditure on it included
physicians, patients and students.(5)

(1) Dr. Abdul-Malik as-Sayid, previous reference, p. 238 and the Following pages.

(2) Ad-Daris Fi Tareekh al-Madaris, Dani published by at-Taraqi print, see Ibn Khal-
doun, al-Muqadimah, Cairo, published by al-Ma-Ktabah at-Tigariyah al-Kubra, p. 234,
and the following pages.

(3) Ya qout al-Hamout, Mu’jam al-Udaba, London, Marjilyot edition, Vol. 5, p. 467, Dr.
Abdul-Malik as-Sayid, previous reference, p. 266.

(4) Naji Ma’rouf, Mustashfiyat Baghdad Fi al-Asr al-Abbasi, Majalat Kuliyat ash-Shari'ah,
University of Baghdad,dth edition.

(5) Dr. Abdul-Malik as-Sayid, previous reference, p. 281.
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3, The distributive impact of endowment depends on what we take
from scholars statements in relation to ownership of endowment.

4. The scope and capacity of investment of endowment are deter-
mined by the jurists opinion towards the free disposal of the
donated endowment.

A Descriptive Study of Enowment:

The categories of the society to which donors belong are rulers
ministers, businessmen, scholars and physicians. References tell us
about various endowments being donated by Caliphs, governors,
ministers and scholars such as al-Khalifa al-Mahdi, al-Ameer
Mohammad Ibn Sulaiman, al-Kgheizaran, Salah-u-Deen who built
al-Qumaiha and as-Salahiya schools and donated huge amount of
money for them and there are many examples of them.(!)

Beneficiaries of Endowment:
Mosques:

In the most cases, mosques which in the past were used as scien-
tific centers besides performance of prayers. The endoment was not
only in form of building but it included those who work for it
whether for prayers or education. Those mosques which benefited
from endowments were the Holy Mosque, the Prophet’s Mosque, al-
Azhr Mosque, al-Qaraween’s Mosque and az-Zaitounah
Mogsque.(?

Schools:

The famous among them were al-Madrasah an-Nizamiyah, al-
Madrasah as-Salihiyah, al-Madrasah az-Zahiriyah, al-Madrasah al-
Muatasimiyah, al-Madrasah al-Mansouriyah, al-Madrasal as-

(1) See Dr-Abdul-Malik as-sayid, ad-Dawr al-ljtima’r Li al-Waqf MinAmal Nadwat
(Edarat Wa Tathmeer Mumtalakat al-Awqaf), published by al-Maahd al-Islamif For
Research and Training, Jeddah, 1414H, Ali az-Zarani, Ni Zam al-Waqf Fi al-Islam,
Umm-ul-Qura, University, a master thesis, 1407H. .

(2) Dr. Abdul-Malik as-Sayid, previous reference, p. 231 and the following pages, Ahmad
Shafeeq al-Ati, Ahkam al-AwqaF, Baghdad, published by al-Irshad print, p.5 and the
following pages.
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Supervision of Endowment:

The donor should be in charge of the endowment or the one
assigned by the donor to look after it. Some scholars hold that the
beneficiaries look after it. If the beneficiary of the endowment is not
assigned, the ruler has to be in charge of it. Some contemporary
scholars give more emphasis as to the supervision of the endowment
and that it is to be done by the beneficiaries if they are determined
and the donor failed to determine the supervision. Therefore, by
doing so many benefits can be achieved, the donated endowment
can be maintained and looked after as well as can be invested and
equally distributed.(!) The function of the supervision is the mainte-
nance, lease, harvesting the corp and its division as ash-Sherbini
says.(1)

Scholars have stipulated on the one who is qualified to supervise
the endowment to be honest and competent. If he/she lacks one of
these qualities, the supervision should be removed from him/her an
even if he/she is the donor him/herself.(3)

Indications and Economic Contents:

1. It is important to donate endowment for ever in order to benefit
the beneficiary on a continuous basis. This means to take care of
the property so as make it an everlasting source of income. This
makes it incumbent on the donor to employ expenditure on the
endowment itself. Therefore, scholars said that the beneficiary
should spend from revenues of endowment in order to maintain it
and to keep it save prior to transferring it to beneficiaries.(4)

2. It is necessary to make use of endowment in order to accomplish
its function efficiently.

(1) The previous reference, p. 314, Dr. al-Kibeisi, the prerious reference, vol. 2, p.
127.

(2) Mughni al-Muhtaj, publiched by M ph h d’s print, Cairo, vol. 2, P. 394.

(3) Abu Zahra, previous reference, p. 231 and the following pages, Ibn Abdeen Rad al-
Muhtar, published by Dar-ul-Fikr, vol. 4, p. 380, Dr. al-Kibeisi, previous reference, p-
165 and the following pages.

(4) Ibn Abdeen, Previous reference, vol. 4, p. 366 and the following pages.
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Conditions of Endowment:

The conditions set forth by the donor should be binding as long as
it do not come into conflict with the Sharia and the conditions of the
contract, otherwise the donor’s contract is invalidated and some-
times the contract remains valid but the condition is invalidated.
Some conditions are difficult to abide by such as allocating a certain
amount as a wage for the teacher and it happens the prices rise and
consequently the fixed amout set by the donor does not meet the
teacher’s needs. Therefore, it is permissible to increase it. Another
example of the invalid conditions is expenditure from revenues of
endowment by the beneficiaries regardless of maintenance and care.

Exchange of Endowment:

Scholars are in disagreement concerning exchange of endowment.
All of them are in agreement of the impermisibility to exchange it in
the absence of benefit. If there is a benefit some of the beneficiaries
depend on it while the other do not because it does not achieve any
benefit for them. Then this case, it depends on the interest of the
majority.(1)

Thus, we found that endowment is between positions: first to
abuse the endowment and this is contrary to the aim of endowment,
and second, destruction of endowment and its disappearance on the
long run and this is also in conflict with the aim of endowment.

To avoid these two cases, strict regulations must be enacted in
order to put an end for free disposal in endowment so as to let
endowment play its role in the best way. When circumstances force
for change, it should be done within a limited scope for the same
beneficiaries. @

(1) Abu Zahra, the previous reference, p. 161 and the following pages, Ibn Qadhi aj-Jabal,
al-Munawalah Bi al-Awqaf, First edition, p. 23 and the following pages.
(2) Abu Zahra, the previous reference, p. 170 and the following pages.
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The Ownership of Endowment:

Concerning the benefit of endowment, scholars are in agreement
but they disagreed on the ownership of endowment. There are four
jurstic opinions: first, those who hold that the donated material
belong to the donor. Second: Owner. Third: those who hold that its
ownership belongs to Allah Almight, and Fourth: those who are of
the view that if it is stiputaled by the donor to go to a certain
beneficiary, then he/she is the real owner - otherwise the owner is
Allah Almghty.(1)

Types of Endowment:(2)

Scholars are in agreement as to whether endowment should be
allocated real estate, buildings, mosques and schools. As for move-
able assests, scholars are in disagreement. Some of them hold it is
permissible to allocate endowment for moveable assets because it
won’t remain for ever, on the contrary, they permit it in particluar
cases. Some of them (scholars) hold the view that it is permissible to
allocate moveable assets for endowment because it can be benefited
from while the material remains.(®)

The Aims of Endowment:

The aim behind charitable endowment is to please Allah the Most
High as well as to be rewarded by Him. As for the family endow-
ment, is to secure the future of the donor or his/her childern and
then to be transferred to a charitable institution so as to gain the
reward. However there were some aims which appeared in the past
such as protection of property from confiscation or avoidance of
taxes or to deprive heirs of inheritance.()

(1) The previous reference, p. 93 and the following ones.

(2) Abu Zahra, the previous reference, p. 103 and the following ones, Dr. Hussein al-
Ameen, al-Wagf Fi al-Figh al-Islami, p. 155 and the following ones, Dr. al-Keibesi,
Ahkani al-Wagf, vol. 1, p. 236 and the following ones.

(3) Ad-Dusouqi Hashiyat ad-Dusougi ala ash-Sharh al-Kabeer, vol. 4, p. 69, published by
Dar-ul-Fikr, Beirut.

(4) Dr. Muhammad al-Kibeisi, Ahkam al-Wagqf, vol. 1, pp. 35, 133 and the following
pages.
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The Effect of Endowment in The Accomplishment
of Comprehensive Development

By: Dr. Shawqi Ahmad Dunya*

The system of endowment is one of the systems which has positive
effects on the Islamic society throughout the Islamic history It works
properly if it is applied in accordance with rules and regulations set
forth by Shari’a. It also generates some negative and it effects may
be dangerous if it is not applied appropriately in conformity with
these regulations.

The system of endowment had contributed to development of the
Islamic world in the previous time. It had contributed to the
advancement of science and technology as well as in providing the
basic needs such as health, housing, medicine, transportation and in
creating many industries in various fields it had an obvious effect on
flowing and facilitating the human beings movements across the
Islamic countries in the East and West as well as its financial effect
on the budget of the state and bearing various burdens. Despite
these positive effects, it had some negative ones happened due to
non abidance by the legal rules.

The Juristic Aspects of Endowment:

Endowment means a donation of a material for the purpose of
benefit(1). This donated material cann’t be sold, mortgaged, donated
or to be inherited. As to its benefit, it is to be exploited by the
beneficiaries only in accordance with the donor’s - conditions.

* Professor at Um-ul-Qura University, Islamic Economy Dept; Makkah al-Mukkaramah,
Saudi Arabia, He has authored various books and hes in d p in additi
to his concern in researching in Islamic economy.

(1) Muhadharat Fi al-Waqf, al-Sheikh Muhammad Abu Zahra, Cairo, published by Dar-

ul-Fikr al-Arabi, 1971, p.41.
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b)

c)

d

~

€)

It is impermissible to restore the function of the heart and lungs of a
patient whose brain is dead because he/ she is actually dead.

Inheritance: If someone is dead due to the death of his/her
brain, then he/she does not inherit the one who was born alive and died
after the death of his/her brain even if his/her heart and breathing were
still functioning. If two people were under resuscitation apparatus and
their brains were damaged at different times but the heart and lungs of
one of them were still functioning, then the death of the one whose
brain was damaged first is considered to have taken place earlier than
the other. Therefore, the one who died later inherits the other since the
functioning of the heart and lungs under special apparatus is not
counted for so long as the brain is dead.

The deceased’s wife starts to observe the waiting period from the time
his brain is dead and not from the time his heart and lungs
stopped working.

A deceased whose brain was damaged but his/her heart and lungs were
still functioning his/her washing, shrouding and burial cannot be
carried out unless the apparatus of resuscitation were removed which
means discontinuation of breathing and heart functioning.

Majma’ Al-Figh Al-Islami (The Islamic Jurisprudence Academy)

affiliated to the Organization of the Islamic Conference (OIC) has ruled
that a person is legally dead if the following two signs were noticed:

1-

2%

If the heart and lungs completely and irrecoverably stop functioning,
which decision must be taken by the physicians.

If all the functions of the brain irrecoverably come to a complete stop
which decision must be taken by the experienced specialist physicians as
well as the brain starting to decompose. In this case it is justifiable to
remove the resuscitation apparatus from the patient even if some
organs such as the heart were still functioning due to the use of
apparatus connected to the patient.(

May praise be to Allah the cherisher and sustainer of the wolds.

m

Majalat (Journal) Majma’ Al-Figh Al-Islami, third edition, Vol. 2, P. 809.
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well as the voluntary movement and prevention of a bortion is
bound to them.

Al-Lakhmi(" (a Maliki scholar) and Al-Marwazi® of Shafei
school of thought hold that it is permissible to abort the fetus
before fourty days from the beginningof the pregnancy, that is
before the development of the organs. They prevented  aborting
the fetus after developing a human shape due to the sanctity of the
human being as the case with the deceased’s body.

Losing settled life without external reasons leading to death as in
the case of the death of an animal or a human being at the time of
death struggle due to illness. Scholars differentiate between the two
cases, that is death due to existence of a cause as in the case of the
slaughtered and death due to natural causes as in the case of
suffering from a disease. They hold that the former is considered
dead, while the latter is considered alive. According to them, the
reason behind this is that in the former case there is a cause which
leads to death, therefore they decided that the being (either human
or animal) is to be considered as dead. But in the latter there is not
fatal cause to the death and that is the reason why they considere it
as being still alive.®

We conclude that the juristic reasoning consider the human being
or the animal as being dead upon the death of the brain. since
because of its death, the animal life in the human being ceases to
exist, while the death of any other organ does not prevent the
presence of this animal life.

The Consequences of Death:
Many important reslts emerge from the accurate determinant time of
death. Some of then are:

a)

It is permissible to remove resuciator from the patient
whose brain isdead even if his/her lungs and heart were still
functioning through the aid of technical equipments designed for this
purpose.

(U]
@

Hashyat Ar-Rahouni Ala Az-Zirgani, Vol. 3, P. 191.
Hashyat Ash-Sharwani, Vol. 6, P. 243,
() Al-Manthour, P. 106.
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1- Settled life: Az-Zarkashi said that the settled life is the life in which the

spirit is in the body and which is accompanied by voluntary movement,
and not involuntary movement (like the movement of the sheep when
the wolf has snatched its intestine out of its belly).‘" On basis of this,
we see that the settled life is the animal life which is evident with the
spirit inhabiting the body or the brain because the brain - as we
metioned - is the seat of the spirit, and its effectis the voluntary
movement which is represented in the organs following brain signals.

2- Unsettled life: It is of two kinds:

a) The Life Of the slaughtered sheep which moves. If we examine this kind of
movement closely we will see that it is involuntary and not
following signals from the brain. What we see is convulsive
movements because the spirit of the slain has left the body and no
animal life in present. This means that the slain is dead and the
convulsions are resulted from the plant life still present in the body.
On this basis jurists have based a group of rules like in the case of a
wolf having attacked a sheep and ripped open its belly and cut its
intestine and after that a man came and slaughtered it. It is
impermissible for him to eat its meat because there was no settled
life in it at the time of slaughtering. If a man ripped open the
stomach of another and a third one came and found him in the
death struggle and cut his throat. The real murderer would be the
former while the latter would be punished on discretional basis.?
Thus the scholars said that because according to them the spirit had
departed the body and the evidence of its departure is the absence
of voluntary movement; and its absence means the death of the
brain and hence they hold that the death is determined by the death
of the brain.

Schools of thought are of the opinion that it is permissible to
abort the fetus before lapse of 120 days from the beginning of
preganancy and the start of voluntary movement. They justified
their opinions that the animal life is not yet breathed in the fetus as

U]
@

Al-Manthur Fi Al-Qawa'id, P. 105,

See Al-Mughni, Vol. 7, P. 684, Al-Insaf Fi Ma'rifat Ar-Rajeh Min Al-Khilaf, Vol. 9, P. 451, Al-Bahr
Ar-Ra'ig, Vol. 8, P, 335, Al-Fatawa Al-Hindiyya, Vol. 6, P. 6, Al-Umm, Vol. 6, P. 20, A-Manthour, Vol
2, P. 106 and the following papges, Minhaj Al-Talbeen, Vol. 4, P. 103 and the following pages.
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and the work of the heart in this case will be a mechanical kind of
functioning, that is not following the signals coming from the brain. As for
the brain, it cannot be restored to function after its decomposition which
commences immediately after 4-6 minutes of death even if breathing and
heart pulse are still functioning. That is why modern medicine determines
the death of a person by the death of his brain even if the heart and
breathing continued to function with the help of resusciator
The determination of the death of the brain is a scientific and technical
process in which no one has a say except for the experienced specialist
physicians.

For the determination of the death of brain to be correct, the following
arerequired:

1- Irrecoverable damage caused to the structure of the brain.

2- The state of coma into which the patient enters must not be due to
using drugs which may cause coma, or due to certain illnesses which
cause it, like kidney failure, or due toexposure severe cold, or to any
other reasons which have nothing to do with brain damage.

3- Resusciator must be applied to the patient.

4- Passage of adequate time to prove that the patient’s condition is
incurable.

After meeting the above mentioned conditions the death of the brain can
be diagnosed according to the following:

a) Patient must be in coma.

(b) Stillness in electroencephalograph.

c) Cessation of spontaneous breathing.

d) Absence of brain base reflection such as widening of the pupil of the
eye and not responding to the light or to touching the cornea of the eye
with an object, and lack of response in the form of movement - upon
suitable incitement - in the area where the cranial nerves are
distibuted.

Jurisprudence and Determination of Death by Brain Damage:
Scholars have stated that life is of two kinds:

(1) Seethe Research of Dr. Ashraf Kurdi, Dr. Mokhtar Mahdi, Dr. Isam Ad-Deen Ash-Sherbeini, Dr.
Mohammad Ali Al-Bar, Published in the third ediction, vol. 2, Majalat Al-Figh Al-Islami, pp. 547, 568,
582, and 805,
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departure is determined, the death time can be determined accordingly.
Therefore, Imam An-Nawawi said in his definition of death, «Death is the
departure of the spirit from the body»."

Death Diagnosis:
a) It can be diagnosed by visible signs:

Sophisticated means were not available in the past to determine the
occurrence of death. People used to depend on the obvious changes that
occur to the body of the dead person such as fixation of vision,
discontinuation of breathing, relaxation of feet, inclination of the nose,
expansion of the face skin and coldness of the body. If the physician or the
deceased’s relatives doubted the occurrence of death, they used to delay the
burial of the corpse until a foul odour wafts from it. The scholars approved
the opinions of the physicians in determination of death.®
b) It can be diagnosed by the cessation of heart-pulse:

After the discovery of the blood circulation, physicians and scholars
began to concentrate on feeling the pulse to determine death in addition to
the signs mentioned above.

c) It can be diagnosed by the damage of the brain:

Medicine has taken an advanced step in the field of medical research and
physicians have found that the physical death of the heart does not
necessarily mean the dealth of the person because life can be continued by
replacing the heart by another, or by a mechanic pump.” The
continuation of life is in fact due to the brain being alive. Therefore, if the
heart was made to function again before decomposition of the brain
(before the passing of four minutes from cessation of the heart), it would
be possible to restore life to the patient because his brain was still alive. In
case the brain is damaged either due to discontinuation of blood
circulation, an accident, brain bleeding or to the presence of tumorsin it,
it cannot not be replaced by another. ¥

It may be possible to restore heart to function again after the death of the
brain, but this cannot be possible without the aid of particular equipmetns,

(1) Tahreer At-Tanbieh, P. 107.

2) Al-Fatawa Al-Hindiyyah, Vol. 1, P. 157, Rawdhat AT-Talibeen, Vol. 2, P. 98.

(3) Al-Qalb Wa'Alaqatihi Bi Al-Hayat, Majalat Mojama* Al-Figh Al-Islami, Third Edition, Vol. 2, P. $66.
(4) Nihayat Al-Hayat Al-Insaniyyatu, Majalat Al-Figh Al-Islami Third Edition, Vol. 2, P. 566.
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“Yet I do not absolve myself
(Of blame): the (human) soul
Certainly incites evil»."”

After studying these opinions, we can say that the soulis ahuman
entity itself including the body and the spirit.

Life:

Life is contrary to death and it is conditional that a living thing must
have structure which is the body which, in turn, is composed of elements.
The structure is a group of atoms without which the body cannot be
formed.?® Thre are two types of life:

a) Plant life: this exists at the time of breathing the spirit and it may exist
before the breathingof the spirit into the body and after its departrue
from it. Among itseffects arenutrition and growth. This type of life
continues to exist for a period which differs from one organ to another
after the departure of the spirit from the body. This fact has been
mentioned in the Sidney declaration, Australia, 1968, where it was
stated that: «Existence of life in an organ or a group of cells does not
necessarily mean that the organism itself is alive».®

Animal Life:

This life exists only in human beings and animals after the breathing
of spirit into their bodies, and it comes to an end after the departure of
the spirit from the body. Among its effectin the body is the voluntary
movement of human beings and animals, which the jurists call «settled
lifen.

Death:

Al-Imam Al-Ghazali defines it as the hardening of all organs because
they are regarded as machines and the spirit is the operator. Death means
cessation of the body to function as an operating machine. Thus death time
is attributed to all organs of the body.  Therefore the truth of death is the
departure of the spirit from the body, which is accompanied by the
departure of the animal life and not the plant life. If the time of spirit

b

~

(1) Surat Yusuf, Verse 53.

(2)  Al-Moa'jam Al-Falsaphi, Subject: Hayah (life).

(3)  Al-Mawot Wa Al-Hayat Bain Al-Atiba’ Wa Al-Fugaha', Majalat Mojama® Al-Figh Al-Islami, Third
Edition, Vol. 2, PP. 578-579.

) Ehya Uloom Ad-Deen, Vol. 4, P. 451.
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nice essence which comes into existence through close union of spirit and
body.

If we review some Qur’anic verses that deal with the soul, we find that it
is an entity on which the Shari’a obligations are applicable as Allah Al-
mighty says:

““No soul Shall have »

Greater than it can bear”’

The soul is an entity which will be asked on the Day of Judgement for
what it had done as it is stated in the following verse:

“‘On the Day when every soul

Will be confronted

With all good it has done,

It will wish there were

A greet distance
Between it an its evil”’.
It is an entity which dies as the Almighty Allah says:

2)

‘“‘Every soul shall have

A taste of death”.”

The soul is addressed in the Qur’an as an entity that knows as in the
following verse:

‘““Now no person knows

What delights of the eye 9

Are kept hidden (in reserve)

For them».
Also, Allah describes the soul as a believer, as stated in the following
verse:

““No soul can believe except

By the will of Allah».®

In another Quranic verse, the soul is described as the being that
encourages the person to commit evil deeds, as Allah says:

(1) Surat Al-Baqarah, Verse 233.
(2) Surat Al-Imran, Verse 30.
(3) Surat Al-I-Imran, Verse 185.
(4) Surat As-Sajda, Vese 17.
(5) Surat Yunus, Verse 100.
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spirit is an inseparable part of the brain and, in accordance, its diffusion to
the organs of the body is only through nerves."

It seems to me, Allah knows best, that the center of the spirit is the brain
because any organ of the body other than the brain - as Dr. Mokhtar
Al-Mahdi states - may be amputated and the person still does not lose
his/her life. Hence, the heart, the lungs, the liver and the kidneys can be
removed and replaced by other human or artificial organs and life still
continues without hinderance.® As for the brain, it cannot be removed
and replaced by another, as well as its damage causes the creature to die.

Traces Of Spirit:

The effect which the spirit does have on the body is life itself sym-
bolized in:

a) Perception: the spirit’s perception of things may be via the organs such
as seeing which is accomplished by the medium of the eye, and hearing
which happens through the medium of the ear and likewise.® Also,
preception may be without a medium such as enjoyment and sadness
and the like.

b) Voluntary movement: This occurs in the organs like the moving of
hands, legs, blinking of the eyes and the like.

Death of the Spirit:

It is agreed upon that spirits do not die, but they are transferred after
departing the bodies to the world of spirits in line with the Prophet’s peace
and blessings of Allah be upon him saying: «Martyers’ spirits are in the
crops of green birds which eat from the fruit of Paradise».

Imam Al-Ghzali said that the spirit exists after departing the body either in
a painful state ar a pleasnt one.®

The Soul:
Scholars are in disagreement over the definition of the human soul.

Some of them hold that it is the spirit,'” and others are of the opinion that
the soul is different from the spirit since the soul, according to them, is a

() Mawsou'at Istilahat Al-Ulomm Al-Islamiyyah, Vol. 2, P. 241.

(2) Nihayat Al-Hayah Al i An Islamic Juri Journal, Vol. 2, Third Edition, P. 561.
(3)  Ar-Rouh, P.220;

(4) Ehya Uloom Ad-Deen, Vol. 2, P. 451,

(5) Mawsou'at Al-Istilahat Al-Islamiyyah, Vol. 2, P. 541, Al-Qamous Al-Islami, Vol. 2, P. 549.
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The Spirit:

Ibn Al-Qayyim identifies it as a body different in essence from the
physical body. According to him, it is a light, heavenly, luminous, living
and moving body. It penetrates the core of the organs and passes through
them as water does in plants, oil in olives and fire in charcoal.”

The Coming Of the Spirit From Outside The Body:
The Almighty Allah forms the fetus in his mother’s womb from a blood

clot. After 120 days have elapsed, the spirit will be breathed into the fetus
as stated by Allah:

‘‘But He fashioned him

In due Proportion, and breathed

Into him of

His spirit. And He gave

You (the faculties of) hearing

And sight
And understanding
Little thanks do ye give!””®

In this verse there is a clear indication that the spiritis not part of the
body and it is not generated from it, but it comes from outside the body.

The time the Spirit inhabits The Body:

Life is existent in the cell in the woman’s ovum and the man’s sperm as
well as in the embryo before the lapse of 120 days. But it is a life without
spirit-as the case in plants. The Spirit then inhabits the body of the fetus
after 120 days from conception and it remains in the body until the time of
death, and as soon as life comes into the body of the fetus the voluntary
movements begain.

The Center of the Spirit and Its Diffusion in The Body:

Some philosophers and early physicians are of the opinion that the center
of the spirit is the heart, and they claimed that the spirit diffuses force in the body
throught the arteries.® Others hold that the spirit comes out from the
heart to the brain via the aorta and then it comes out from the brain
covered by the nerves to all parts of the body. Also others think that the

(1) Ar-Rouh, P. 220,
(2) Surat As-Sajdah, Verse 9.
(3) Al-Moa'jam A-Falsaphy, P. 643, Ehya Uloom Ad-Deen, Vol. 3, P. 6.
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Determinant Time of Death and Removing
Resusciator from Patient
By Dr. Mohammad Rawas Qalahji*

No doubt that determinant time of death is very important because it

makes many legal rules as well as medical and ethical rules dependent onit
From a medical point of view, when death occurs the resusciotor should
beremoved from the patient who is under resuscitation

lead to the death of another person who is in need of them. From a
psychological point, the state of tension and worry on the part of the
patient’s relatives should be put to an end as well as to relieve them from
the financial burden they shoulder for the care of the patient. Also, from a
Shari’as point of view, it is obligatory that after the death of an individual
that he/she should be washed, shrouded and buried as well as carrying out
of other procedures like determination of inheritors and punishment of the
person who either intentionally or accidentally cused his/her death and if
the deceased is a man, his wife has to start the period of waiting, etc.

People, since the time of Adam my peace be upon him, used to
determine the death of a man by external (superficial) signs of the
deceased’s body such as stillness of movement, relaxation of the body,
cessation of breathing and other external signs. Then after that they started
determining death by the absence of the pulse and stopping of heart beats,
and finally comes the theory of brain death.

All religions, and Islam among them, have not indicated through obvious
texts how to determine that a life of a person should actually come to an end,
but they have only shown the consequences of the death and left the
determination of death to the people’s experiences and accumulation of
knowledge through the ages.

(*) Hewasbornin 1934 in Aleppo (Halab), Syria. He obtained his degreein
jurisprudence in 1975. He served as a teacher in high schools in Syria. Then he became an inspector in the
regligious institutes and worked as researcher in the Kuwaiti Juristic Encyclopedia. Presently heisa
professor of juri: and research for duate studies at King Saud’s University.
He Authored as many as 70 published books and over 170 research papers.
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are requested by religion to be saved from direct and indirect
influences reflected explicity in economic transactions.

The usefulness of religion does not necessiates the complete use-
fulness of the material life:

The call to introduce the Islamic economic system in the
Islamic communities putting into consideration the assumptionr of
stability of factors of economic success it means this society will
be moved towards the economic advancement as well as shifting
to an economic standard better than the one before the applic-
tion. It does not mean this society as soon as it introduces the sys-
tem, it will reach the highest desired economic standard as well as
it will shift to an economic position better than any other counry
which does not apply the Islamic economic system whatsoever
the economic circumstances of that country.

A close look at these cases, will suffice to clarify the attachment of

religion to economic aspects and the need of communities for true relig-
ion and for its economic alternative.
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2. The goodness of life does not mean abandoment of true religion:
What have been achieved under the umbrella of the modern
positive systems and principles do not mean that their adherers
had abandoned completely the fundamentals and principles of
the true religion. On the contrary, the success they have achieved
may be attributed to their attachment to the principles and funda-
mentals of the true religion. They have not taken it as part of the
religion, but their material interests and their minds are directed
to them. For that cann’t be considered part of the religion which
pave the way to hereafter as an ultimate end.
. The goodness of religion does not mean abandoment of life:
Religion is more than acts of rituals, prominent rituals and
belief linked to the hereafter. But the affairs by which life can be
good if it is linked to good intention, it will be part of the religion
by which man is rewarded and his life can be useful.
4. The usefulness of religion does necessiate usefulness of life as
well as it does not stand against it:

The usefulness of life necessiates availability of various factors
besides the true religion and at the forefront comes the availabil-
ity of natural and human resources as well as the capability to
take advantge of these resources, as well as other factors that
assist in the economic advancement which are availabe in some
communities and not unavailable in the others and they are avail-
able at sometimes but not available at other times.

5. Complete usefulness of life necessiates usefulness of religion:

In order for life to be completely useful, religion must be
among the other factors of usefulness because the absence of the
religion will affect usefulness of life because minds will fail to per-
ceive all means of life usefulness even if it realized many of them.
It will be incapable to fathom the rest. Especially the affairs of
life which are linked to the religion and to the usefulness of the
hereafter cann’t be known except through religion. Because the
religion constitutes inner watcher of the religious individual and
obliges him to perform his duties even the ousider watcher failed
to perform his/her duty. The usefulness of religion means the use-
fulness of various affairs of this life other than economic, social,
moral, psychological, security, political and other affairs which

w
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economically excel the Islamic ones. This contemporary comparison
is not a good evidence to the absolute advancement of these com-
munities because the islamic communities in the past were much bet-
ter than their contemporaneus counter-parts and in the future they
may retain their past power.

iv) The economic advancement in these communities may not be
attributed to the prevalent systems, but there are various factors
contributed to this advancement such as the avbailability of natural
resources.

b) The possibility of success of the Positive Economic Systems:
Communities may live under the umbrella of non-Islamic

economic system and to give an example to this fact many nations

lived and prevailed under umbrella of systems incompatible with

Islam. This fact is inadequate, we have to discuss various cases as

follows:

1. Minds can be directed to the ways of goodness in this life but they
may fail to know the means of goodness in the hereafter. The
goodness that reached by some contemporaneous communities
which live under the umbrella of non-Islamic systems because of
their concern with aspect on man’s life, that is the material life.
Man can be guided to various means of goodness in this life as
stated in the statement of the Prophet, may peace be upon him,
“You know more than I do about your life’s affairs.”(1)

This Hadith is supported by the fact that many nations were liv-
ing without religion and were so prosperous in their life. As for
the means of goodness in the hereafter and the other affairs of
this world related to the hereafter cann’t be perceived by minds.
Islam is a belief and a way of life aims at attaing goodness in this
life as well as in the hereafter. thus, man’s happiness cann’t be
counted in virtue of the success he achieved in this life, but the
true success is in the life to come because it is the ultimate end.
But in fact, the nature of life here and now is only a bridge to the
hereafter.

(1) Sahih al-Bukhari, vol. 15, p. 118.
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because this theory interprets behaviour of individuals who apply
the belief and laws of Islam and consequently it is unuseful for a
society not applying the rules of Islam. Neverthless, if the Islamic
theory is completed, it may affect in the positive analysis par-
ticularlly in the points of agreement of the two theories.

As for the Islamic economic system, the need of the non-Islamic
nations confines only in belief, rules and system of Islam. Therefore,
we believe that the non-Islamic communities are in need of the
economic aspect of Islamic economic system which contains divine
fundamental, principles and laws drawn up by the Cherisher and
Creator of human beings to suit their present and hereafter lives.

4. Success of Non-Islamic Economic Systems:
The economic state of affairs of the Contemporary Communities and
Preference of Systems:

Nobody denies that some non-Islamic contemporary communities
have reached better position than the Islamic ones under the
umbrella of its economic systems with regard to the level of the
annual income, standard of living and increase of prosperity. But
this does not mean that their economic systems are better than the
Islamic ones for the following causes:

i) The Islamic communities at present don’t apply the Islamic
economic system appropriately. If it applied the system, it would
reap the fruits of this application in all walks of life and hence the
comparison will be accurate. But in the absence of application, the
comparison will be unfair,

ii) The economic advancement in these communities represents
only the material aspect and does not pay any attention to the
spiritual, moral, social and environmental aspects. On the contrary,
the economic advancement in Islam does not compare with the
material aspect, but Islam is concerned with the advancement of all
aspects. The advancement of the non-Islamic communities is not a
criterion to its superiority of its applied systems because this
advancement was accompanied by a sacrifice in the other aspects
which are very important in the life of human being.

i) This comparison is temporary and takes place in a limited time,
that is to say, the present time in which the non-Islamic communities
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Secondly: Analyis of Islamic and Positive Economic:

Although the Islamic economics is a rational science, but at the
same time it differs from the modern economics in various aspects
which justify the statement that there is a possibility of creating an
Islamic economics analysis differs from the modern positive one as
well as acknowledging of existence of points of agreement in the two
sciences. The following are the agreement and disagreement points:

a) Disagreement between the Two Sciences:

Analysis of the Islamic economic is a rational science but is is not
a pure rational science in all its aspects as indicated by analysis in
various positions. Therefore, it is accurate to say that it is a legal
rational science and the analysis of the Islamic economic is to benefit
from its laws and its legal principles or to be used by a sociey which
applies these rules and principles. On the contrary, the positive
economics is wholly rational science.

Economics differs in its forms and evidences even in some points
due to the difference in time, place, behif and system. Tith justifies
the existence of an Islamic economics different from the modern
positive economics.

b) Agreement between the Two Sciences:

1. Behaviour based on natural and instinctive motivations which
agree in its essence with all nations. These motivations are the
permissible ones. Muslim is expected in this case to respond in
accordance with his instinct’s within the bounds of the legislation
in order to guide and train this instinct aiming at achieving the
interest of individual as well as society.

2. Points of analysis and laws which are not restricted by time, place
and system which are reached by the positive theory similar to
that of the natural ones such as crop and costs laws.

3. The non-Islamic communities are in need of the Islamic
economics.

For the economic analysis (theory), it is to be believed that non-
Islamic communities are capable to interpret their own economic
affairs as well as to reveal the prevalent economic theory as possible
as they can. They are in no need of the Islamic economic theory
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the system, it must be looked into the state of affairs to the
researcher’s state himself. If he exceeds the first phase to the second
one, the description of the phenomenon as it is with its disadvan-
tages followed by its criticism as well as drawing up of policies to
reform it. Then his research can be classified among the complete
Islamic economic analysis. If the researcher does not criticize his
research in light of the juristic laws but only described the society as
it is with its legal violations or he tried to criticize the state of affairs
or to draw up policies have no relationship with analysis or run con-
trary to it, his research is invalid-to be described as an Islamic eco-
nomy. It is a mere description of economic phenomena in an Islamic
society or it is an opinion of a Muslim. It can be called an economic
concept of a Muslim but not an Islamic economic thought.(!)

The Relationship between Islamic Economy and Reason:
Firstly: The attestations that the Islamic ecomomic analysis is a
rational science:

Ibn Taimiyyah said about the proportional analogy that “If man
knew this Dinar is like that one, this Dirham like this one, and these
wheat and barley like these ones and then he knew qualities of one
of them as well as its natural qualities such nutrition and usage or he
knew its ordinary qualities such as value and price or the legal qual-
ites such as its permissibility and prohibition, then it can be said that
he knew the rule of the other is similar.” ®He made permissibility
and impermissibility from the qualities and the legal rules while he
made value and price from the qualities and the rational rules. This
means the difference between them. It is known that the subject of
the value and price, are most important subjects of the economic
theory. They are not juristic cans, but they are from the rational
laws. By analogy of the example of the subject of the economic
theory other subjects of a similar theory can be compared and it can
be considered from the rational deductions not from the textual
ones.

(1) See Dr. Shawgi Dunnnia, an-Nazariyah al-Iqtisadiyyah, p. 39.
(2) Majmou’ al-Fatawa, Ibn Taimiyyah, pp. 9/76.
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3. Economics is a science whith researches behaviour of man which
varies generally according to time and place. This indicates the
importance of creating actual models to represent the state of
affairs of the various Islamic countries as well as keeping the ideal
theoretical model as a goal to be achieved at all times and places.

4. The obligatory analysis of the economic aspect are limited and

known. Other than that particularlly the permissible, the option

is left for the individuals and to their desires. To verily these
options and desires it cann’t be achieved except through the study
of the state of affairs.

The Applied Method and Division of Juristic Laws:

This method differs from the theoretical method because it
analyzes the state of affairs not the texts and laws. In fact, it includes
two phases, the first deals with the description of the state of affairs
as well as its interpretation. This is the economic analysis. The sec-
ond phase deals with the criticism of the state of affairs as well as its
reform if it needs a reformation. This is called the economic policies.
In this phase, the question about how to link this stage with the rules
cann’t be asked because the researcher’s mission is the description
and interpretation of the economic phenomenon. As to the second
phase, it may be clearly linked to the juristic laws because through it
the harms which were caused by the legal violation can be men-
tioned as well as directly drawing up of proposals and policies which
oblige individuals by the analysis. That is to say, the obligations and
the prohibitions and to call them indirectly to what the analysis has
made it likeable. This is concerning the economic policies. As for
the analysis in this method, it is as if an actual and rational analysis
describes what is existing as it is and interprets its causes whatever
they were and it has no relationship in this stage with the Shari’a and
the textual rules.

c) Is the applied model part of economics?

The Islamic society is the subject of the research if it applies the
minimum obliging limit of the system (obligatory and prohibited) or
more than that. The analysis is considered among the Islamic
economic analysis. If the sociey is not applying the minimum limit of
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the Shari’a. Therefore, the economist in his research cann’t be a
jurist or an ascetic or a mystic. That is to say, his method and the
essence of his knowledge not the essence of his work.

The Economic Analysis and the Behaviour of Majority:

If the economist wanted to analyze individual’s behaviour through
the theoretical method, he expects that the Muslim will perform the
obligatory and refrain from the prohibited as well as he will treat the
permissible in a manner to allow him to achieve his personal
interests and the ones that are called by his instictive motivations
which are permited by the Shari’a. As for the things that in are con-
flict with insticts and personal interests whether acknowledged by
Shari’a such as the permissible asceticism in the permissible, rep-
rehensible and recommended or whether not acknowledged by the
Shari’a such as the excess in asceticism and abandonment of life as
the sufists do. The economist does not expect the majority to follow
this method even it has been followed by some of them.

The Actual Applied Method and how it is connected with Juristic

Laws:

a) The importance of creation of the applied method:

There are many causes which call us to create such applied model
or models for the economies of the Islamic countries. Some of these
causes are:

1. Confinement of the mentioned theoretical model and it is a must
to create another actual applied model besides it because trans-
fering of the Islamic communities to the ideal and the designed
goal cann’t be achieved unless the state of affairs in which they
lives is determined as well as its nearness or farness from the ideal
to decide consequently the means which to be followed to reach
that goal.

2. The applied sample is an actual, practical and a seen model. It
may be tested and, proved or denfied. Therefore, it is the model
which is going to work by at the time of planning the economic
policies and to reform the state of affairs. It can be gradually
changed as the society moves from one phase to another one
higher in application of the fundamentals of the system.
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rain from the prohibited and if he did not follow that, the state
would force him to do so.

2. This model has included a good aspect of the idealism and
theoretical research because it analyses texts not behaviour.

The Second Model:

This example analyses what is going to be (the model of virtue).
The creation of such model is benefitial because it becomes a model
for individuals and groups as well as governors, scholars and others
so as to exert their efforts to reach this level or to approach it with-
out being obliged to do so. If this Islamic economic sample has been
created, it should be known that it represents the best counrtry in
centuries and the aim behind it is not to generalize or make it bind-
ing or in order to reach it. The state has to follow the direct or com-
pulsry economic policies. It should be the super model and a field
for competetion so as to encourage everybody to reach or approach
it. This state may resort to indirect and guiding economic policies for
the purpose of enhancing individuals and institutions to follow this
method.

Economy, Jurisprudence, Asceticism and Mysticism:

The economist confines the analysis of the behaviour expected to
be followed by the majority either optionally or through the author-
ity. It is called the obligatory behaviour. As for the jurist, he is in
upper stage higher than the economist because his mission is to give
the legal rule for all types of behaviour whether they are obligatory
or not. He only reminds and at the same time, he refers to it as
unobligatory and leaves to the questioner the freedom of taking his
opinion or not as well as the jurist he may take it or not. As for the
ascetic, he abides by all rules, that is to say he performs the recom-
mended and refrains from the reprehensible as well as giving up the
curosity in the allowables and calls on the others to abide by it.
Where as mysticism is a phase has exceeded asceticism in the permis-
sible and the exaggeration in the meaning of depending and aban-
donment of causes as well as exertion of efforts to acquire liveli-
hood. This is not accepted by the economist and it is not expected to
be followed by the majority as well as this method is not accepted by
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models. Putting into consideration that, this model is derived
from the fundamentals and principles not mixed with the disad-
vantages of material world.

3. This model will provide a criterion for the positive models in all
times and places and at the same time, it is a target everybody
wants to attain,

b) The Normative Theoretical Method and the Divisions of Juristic
Laws:

The economic analysis is built on the behaviour which is expected
to take place. Muslim may confine himself to performance of obliga-
tion and refrain from the prohibited performance only and not doing
the recommended and refraining from the reprehensible and he may
do the rcommended and refrain from the reprehensible and this is
considered as a charity and favour from him. If the case is so, he may
created two independent models within this theoretical method, one
of them depends on the necessary analysis of behavour in Shari’a
and it is the obligation and the prohibited and it is called (the model
of justice). The other model depends on the analyis of all behaviour
including obligation, prohibited, recommended and the reprehensi-
ble and it is called (the model of virtue) it is on basis of this model
that Muslim is expected perform his action.

The First Model:

This model analyses what is going to be (the model of justice):

That mean analyis of what is going to be done or refrained from so
as to build a theoretical model for the behaviour of a Muslim society
which abides by obligations and refrain from the prohibited actions
in the economic transactions without going further as to expect this
society will perform the recommended and refrain from the rep-
rehensible taking into consideration this aspect of behaviour which
is not binding. Perhaps the most important at this first stage of the
research of the Islamic economnics is the concentration of efforts on
this aspect analysis of for the following reasons:

1. Economy is concerned only with the legalization of behaviour
which is expected to occur and this type of behaviour can be
expected in the Muslim society taking into consideration that the
Muslim individual is expected to perform the obligation and ref-
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Secondly: How to link the Islamic economic analysis to juristic laws?
1. How is normative method cannected with Juristic laws.

The normative method in the modern thought is built on the
assumption that there is a porticular role in society for values and
morality to play in the economic which is contrary to the positive
method. The following are most important qualities and defects of
theoretical method as well as how analyis is linked with juristic laws
in this method.

a) Advantages and disadvantages of the normative theoretical
method: The theoretical method means that the researcher is con-
cerned with creation of a theoretical sample assuming existence of a
Muslim society abiding by juristic laws and analyzing the expected
economic behaviour in the society based on the fundamentals of the
system and the juistic laws and its principles as well as its historical
applications. This means that analysis is for texts, laws of the system,
laws and history but not for behaviour, applications and reality. This
means that this method has some advantages as well as some digad-
vantages. They are the following:

1. It leads to creation of an ideal model not connected with reality
and the economic models prove its importance is accordance with
truthfulness and in accordance with reality.

2. It depends on analyzing of texts, rules and the system because it
is an analysis of expected behaviour not real behviour.

3. The importance of the economic analyis is confined to the possi-
bility of benefiting from it in application as well as understanding
its nature. The mere knowledge of nature is unsufficient unless it
is followed by application in order to employ this knowledge.

The theoretical model has nothing to do with the behaviour of
individuals which makes it difficult to make use of it in planning suit-
able economic policies. Yet, the use of this model is so great and
there is no way to abandon it in this stage at the present time. The
importance of this model can be shown:

1. The present application is greatly diffenent from the fundamen-
tals and principles invarious Islamic societies.

2. The creation of the theoretical model at the present time lays
boundaries between the Islamic model and the other positive
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The Need to know and Record the Islamic Economic System:

In the present time, the Islamic economic system is in need of
researches to reveal its fundamentals, laws and to be recorded in
separate subjects to constitute the Islamic economic system and
attached by juristic laws. This is what has been done and is still going
on because most parts of the system have been researched in the pre-
sent time and thus the most important features of the system have
been identified as well as its fundamentals and its pillars based on
the texual statements for the following reasons:

1. The system depends on the text and the laws based on textual
statements. The textual statement were known since the
Prophet’s time as well as the juristic laws have been stablized
since the recording of jurisprudence, the thing which facilitates
researchers’ mission.

2. The beginning of research in the Islamic economy at the present
time moved towards the system because reseach in the Islamic
economy has been initiated and involved many jurists and shari’a
scholars who are experts in this field which has led to the enrich-
ment of this aspect of reseach.

The Islamic Economy and Divisions of the Shari’a Law:

The Islamic economic system must include all the relevant laws
whether they are obligatory or not because the system in general,
they to be applied by the society. It is a must during the research of
the cases of the Islamic economy system to classify these cases into
two parts: Firstly, the obligatory factor of the system which are
necessary to apply, for the society to be called as abiding by the
Islamic economic system which if deserted by individuals, the state
has the right to enforce it directly and it comprises obligations and
prohibitions. The second division comprises the unbinding factors of
the system (recommended, reprehensible and allowable) which are
demanded for the law maker. If it is found in the society in addition
to the first section, it is said this society fully applies the system and
if they are not available, the state has to urge its individuals to atta-
ion this level of application without obligation subjeting them to do
50.
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ize in more than one science. The economist can be a jurist and the
jurist can be an economist but when they research in jurisprudence
they have to be jurists whereas in their reseaarch of economic they
have to be economists.

iii) Relation between Jurisprudence and the Islamic Economy:

The relationship between things can be categorized in agreement,
disagreement, generality and absolute particularity as well as gener-
ality and particularity from one side.

The closest relationship between the Islamic economic system and
jurisprudence is generality and particularity from one side because
most of the particulars of Islamic system are derived from jurispru-
dence and some of them are derived from belief, behoviour and
traditions. However, some problems of jurisprudence can be
included in the economic system: As for the eonomic analysis, the
relationship between it and the jurisprudence is disagreement and
this is the most accurate statement. This means that the essence of
jurisprudence differs from the essence of economics. There is no
agreement between them and there is no generality or particularity.
It is true that each one is independent from the other. Despite this
difference between them, it does not stop co-extiestence between
the two sciences. The independence of various sciences does not cur-
tail diversified relationship among them.

What is the between Islamic Economy and rules of jurisprudence?:
Firstly: How to link between the Islamic economic system and rules
of jurisprudence? The relation between the Islamic economic system
and jurisprudence is the generality and particularity from one side.
Therefore, it is not difficult for the researcher in the economic sys-
tem to link the legal rules will the system because the legal rules
come into the system to become part of it. Most of the juristic prob-
lems are relevant to economic and finance can be formulated and
classified as part of the Islamic economic laws which ensures the
strength of the relationship between jurisprudence and the economic
system because jurisprudence is the system of the Islamic society in
all its aspects including the economic one.

-19-



* The Place of Islamic Economy Between Reason and Revelation *

behaviour and use of reason to discover the guiding rules. Hence,
economy can be identified as the knowledge of these rational rules.
iv) The jurist is concerned with the partial legal rules whereas the
economist is concerned with the total rational rules.

v) The jurist derives the legal evidence so as to come up with to the
legal rule while the economist derives the law whether the law is
revealed or a rational one such as the economic assumptions(!) in
order to reach a general ecomic rational rule.

Perhaps the most important point or relationship between the two
subjects is that Islamic economy approves of behaviour that have
legal rules because every behaviour has a legal rule whether it is
obligatory, impermissible or permissible. Therefore, the Islamic
economy analyzes society’s behaviour which is in conformity with the
legal rules. Thus, it is subject to impact of these juristic rules because
analysis is determined by behaviour and behaviour itself is deter-
mined by the juristic rules but the economist cannot start unless the
jurist finishes his task because the economist analizes a behaviour
which already have the jurist’s stamp on it.

ii) Handling the Juristic Cases within the Economics:

If it is said that some juristic problems can be principles and post-
ulates for the Islamic economy, this does not mean firstly that it is a
fact of the Islamic economics and secondly it should not be
researched for a second time in economics. If a juristic problem has
been taken as a postulate for economic analysis cannot be
researched economically because it is not an economic problem and
it has an evidence in the jurisprudence. It must to said that the
economist does not need to repeat researching juristic problem in
economics but it does not mean that he is not in need of judgment.
Knowledge of juristic judgement related to the economic analysis
your of transaction in general are most important to be known by the
Muslim economist. For example, it is a must for the economist to
know that usury is prohibited and the bank interest is prohibited
too. But he is not suppored repeat researching pulles of usury in
economics and to prove that bank interest is a type of usury because
this is part or the jurist’s task. It is not objectable that man may
acquire knowledge of more than one subject, that is to say to special-

(1) See ash-Shareef aj-Jarjani, at-Ta'rifat, Mustapha al-Halabi, Cairo. 1357H., p. 82.
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the economic system of Islam can be derived directly from jurispru-
dence to support the statement that there is a strong and promiment
relationship between jurisprudence and the Islamic economic sys-
tem. It has to be taken into consideration that not all the fundamen-
tals of the Islamic economic system are derived from jurisprudence.
Some of them have strong attachment to belief or behaviour or his-
tory or tradition but it remains the strongest relationship of the sys-
tem and the dominant one in jurisprudence.

Secondly: The relationship between jurisprudence and the econmic
theory:

Scholars are on disgreement on that. The relationship between
jurisprudence and the economic theory, despite this fact disagree-
ment among researchers in Islamic economy does not deny the
relationship between them. All of them prove the existence of this
relationship in a way or another. They differ as to the scope of this
relation is it stronger enough and more comprehensive to make the
Islamic economics a branch of jurisprudence? is there no relation
whatsoever to make the two subjects one and the same thing.

a) The Nature of Relationship and Points of Agreement and Disag-
reement:

i) Despite the unity of the two subjects (Human behaviour), yet the
jurist look at this behaviour from all angles financial and otherwise
while the economist looks at the financial side that deals with the
capital and how to obtain and develop it.

ii) The jurist looks at the economic behaviour in order to deduce a
general law from the evidence that is produced and see whether they
are permissible, impermissible or obligatory while the economist
research it to justify it or rationalize it and to reveal its relationship
with other types of behaviour and what effect is has on them.

iii) The jurist’s method to reach a legal rule for the behaviour is to
look for a evidence from the Qur’an, Sunnah, consensus or analogy
so as to derive the rule from the evidence and consequently the rule
will become a legal rule. Because it depends on a revealed text.
Jurisprudence means the knowledge of the legal rules. As for eco-
nomy, the best method to reach its cases is the observance of
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economic resolutions depending basically on law of society its
belief and manners as well as its customs and inherited traditions.

b) Economics: This is concerned with the study of economic
phenomenon and its interpretation as well as the rules that gov-
ern the relations between economics and different phenomena.

¢) Economic policies: These are concerned with finding solutions to
the existing or the expected problems. It is important to achieve
the designed goals and determine the possible measures to be
taken to reach these goals.

The Relation between Islamic Economy and Jurispudence:

The relation between Islamic economy and revelation can be dis-
elosed by knowing its relation with the revealed scinence. Due to its
diversity we shall select the closest science to the Islamic economy
and that is jurisprudence because of the strong relation between
them due to the unity of their subjects.

Firstly: The relation between the Islamic economic system and juris-
prudence:

There is strong relation between them because the economic sys-
tem means the method which is followed by society to process its
economic activity. Islam has come to organize human life in all
apects and thus it has laid down comprehensive systems to be
applied in real life such as social system, political system and
economic system as well.

If we cast a quick look at the fundamentals of the Islamic eco-
nomy, we find that they are solely legal provsions from an Islamic
point of view. For instance, ownership of factors of production, is
one of the most important aspect of the economic system of Islam
and it is also one of the most important subjects of jurisprudence.
The theory of ownership of factors of production is a juristic subject
and it can be formulated in a set of arranged partial rules to consti-
tute a chapter to be added to jurisprudence chapters. It may be for-
mulated in a set of total rules to constitute part of the Islamic
economic system, and so forth in the other remaining fundementals
of the system. Thus, it can be said that most of the components of
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The Place Of Islamic Economy
Between Reason and Revelation

By: Dr. Abdullah Ibn Muslih Al-Thamali*

The Division of Science into Revealed and Rational:

Research into the divisions of sciences is common among theolog-

ions, jurisprudents and jurists as well as other scholars, the most
famous of all is the divion of acquired sciences into two parts:
1. Revealed and rational sciences. According to Ibn Khaldon
rational or natural sciences are the sciences that man can distinguish
what is right and what is wrong in them by employing his own facul-
ties. As to the revealed sciences, they depend on revelation and
reason has no role to play in them but only in joining the secondary
principles of the Islamic law with the fundamental principles.(!)
Rational sciences are not linked to a particular nation or religion.
This does not mean that revealed sciences are in dichotomy with
reason that they one not in need of it. On the contrary, they are in
need of it so as to resolve their programmes and provide evidences
to their validity. Again, rational sciences are not in dichotomy with
revelation it has been proved that there is no disagreement between
them and there is reference in revelaed scinece to this fact in one
form or another.

Division of the Islamic Economic Studies:
Modern Islamic economic studies are divided into three parts: @
a) The economic system: This is the method which is followed by
society in its economic life as well as the institutions which adopt

* Assistant P , Islamic E y Department, Umm-al-Qura University, Makkah
al-Mukramah, Saudi Arabia.
(1) Ibn Khaldon, al-Muqadimah, Dar Ihya at-Turath, Beirut, p. 435.
(2) See Dr. Shawgi Dunnia, an-Nazariyyah al-Iqtisadiyyah Min Manzour Islami, first edi-
tion, published by al-Khireigi Bookshop, Riyadh, 1404H., P. 33.
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d. Al-Hanabilah hold the opinion that the guardian is allowed to
lend it without taking surety if this is done for a general interest, i.e.
he lends it to avoid disavowal or denial, or that the money may be
taken abroad, however, it is preferable that he should have a spon-
sor or take a surety as to return the money, if that is possible as a
precautionay measure. (! It has been stated in al-Muggni that:

“As to lending the money of the orphan, it is not allowable if it is
not good for him, and if the guardian is able to invest it for him or
to exchange it for real estate for the good of the orphan, he shoudn’t
lend it at all, because this would not be in the interest of the orphan.
However, if this is not possible, and lending the money is in the
interest of the orphan then it is allowable to lend it, because lending
it is analogous to donating the orphan’s money, and it is not allowable
to donate it as well as it is not allowable to give it for a gift.

b. al-Shafi’aiyh hold the opinion that it is not allowable to lend the
orphan’s money for no reason, if the guardian is in fear that the
money could be stolen or burnt or drowned or if he intends to leave
the country then he can lend it to a trustworthy grandee because
trustworthy person would not disvow or deny the money, as to the
person other than a grandee he may not compensate(!) for the lost
property in the aforementioned circumistances. In view of the above
mentioned statements and evidences, it seems to me that it is feas-
sible to argue that lending and borrowing orphan’s money is allow-
able if it is in the interest of the orphan, if however, it is not in the
interest of the orphan it won’t be allowable.

The root of this problem and the like though is that the gurdian’s
attitude towards the orphan’s property is very much attached to that
which is in the interest of the orphan and is directed to what is good
for him.

(1) Sharh Mantaha al-Ikadat, vol. 2. p. 293, al-Mu’ggni, vol. 6. p. 344.
(2) al-Muggni, vol. 6, p. 344.
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invest the property of the orphan and the transaction is not profita-
ble and the property is damaged, no guarantee is necessary, because
he did not transgrerss gainst the orphan’s property, and he did what
he should have done. ()

The sixth point of view which has been raised most probably by al-
Shafi, is that, it is obligatory on the guardian to develop the money
of the orphan as much as it can provide for expenditure and Zakat
(poor due) no more than that.® The feasible arguement in view of
th above mentioned view points and evidences is that it is recom-
mended and preerable to invest the property of the orphan, on con-
dition that the guandian did not invest it himself for his own benefit
or entrust it to somebody else to invest it by way of trade or business
transaction with the intention of running a risk or else decieve the
orphan, putting in consideration the financial situation of the coun-
try, and the behaviour of the person entrusted with the investment
i.e. that he is honest, trustworthy well-experienced and capable of
doing the job and Allah knows best.

Lending the Orphan’s Money and Borroing it:

Jurists disagree about borrowing orphan’s money and lending it to
others, as follows:
a. Al-Malikiah stated that the guardian is not allowed to lend the
orphan’s money or use it for his own benefit except in cases of neces-
sity and for a short period of time.®)
b. Ibn Umar, may Allah be pleased with him, had the opinion that
the guardian is allowed to borrow the orphan’s money because this
will save the money for the orphan and well preserve it for him. @) It
has been narrated that al-Biyhaqi used to borrow the money of the
orphans because he thought that would save it for them.
c. Al-Hanafiah hold the opinion that the guardian is not allowed to
lend the orphan’s money to others or to borrow it himself. ()

1) al-Munntaga. vol. 2, p. 111.

(2) see: Fatawa al-Izzim Abd al-Salaan p. 122.
(3) Al-Zun ganni ala al-Muwata. vol. 2. p. 104.
(4) al-Sunat al-Kubbra, Lil Biyhaqi p. 316.

(5) Badai’a al-Sana'ia vol. 7, p. 394.
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It has been narrated that Aihsa may Allah be pleased with her,
used to entrust the property of the orphons under her guardianship
to those who would invest it for them. Because the guardian is
deputized over the orphan affairs and whatever is of benefit to him,
and this, (investment) is of benefit to him, for it keeps his property
save, he can dispose of it as if it were his own property, and the one
who invest the money for him should be granted his part of the profit
as stated in the contract.(!) The third point of view which has been
raised by Malik and the Hanafiah is that: Investment is recom-
meneded. It has been narrted by Umar and Aisha(®) and al-Dhak
that the guardian is allowed to invest the property of the orphan and
to develop it for him, because this is good for the orphan. And it is
of no use to keep the money and not to be able to invest it. But the
guardian is not allowed to borrow the money and invest it all by him-
self and for his own benefit.() Imam Malik stated in al-Muwata that
it is all right to invest the property of the orphan for them if the guar-
dian is trustworthy, and no guarantee is necessary.() It has been
stated in article 406 of the legal provisions (the personal status,): It
is recommended for the guardian to invest the property of the
orphan to grow it and to develop it, and to do whatever is of value
to him, and he is not allowed to invest the money of the orphan all
by himself. The fourth point of view which has been raised by al-
Hassan al-Hassan al-Bassri is: Investment is recommended against.
Ibn Qudama said, We never know anybody else who recommeded
against investment except this version by al-Hassan. May be he
wanted people to aviod risking the orphan’s property, for keeping
the money in a safe place in keeping it away from risk. ® The fifth
point of view which has been raised by al-Walid al-Baggi, a Maliki
jurist, is that, investment is obligatory on part of the trustworthy
guardian. He said explaining Malik’s view point, it is all right to
invest the orphan’s property, if the guardian is trustworthy, and his
other statement that if the guardian is trustworthy and if he did

(1) Kashal al-qina'a vol. 3, p. 437.

(2) al-Maggni vol. 6, p. 339.

(3) al-Muntqa, Lil Baggi vol. 2, p. 111.
(4) al-mawata,

(5) al-Muggni vol. 6. p. 339.
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“Invest orphan’s porperty so that
It won’t be devoured by
Zakat (Poor due)” ("

The second view pointed has been raised by al-Hanabilah and
Imam Shafi’ay, that the guardian can absolutely invest the orphan’s
property, and to do this, in his opinion, is better than not to do it.
It has been narrated by Ibn Umar and al-Nukha’ay and al-Hassan
Ibn Salih and other @ that M-Shafi’ay said:

My preference is that

the guardian should invest the

property of the one under his

guardianship and no surety is necessary:
Umar had invested a property of an orphan ()

Hanabila jurists however produce an evidence to the effect that
the Prophet (pbuh) said: “The one who is entrusted with the guar-
dianship of orphan should invest his property for him otherwise
Zakat (poor due) would devour it.” ®)

Thus, it will be in faviour of the one under his guardianship,
because he will be able to employ augemented profit for his own
expenditure, as well as adults of the same calibre do with their prop-
erty and the property of their dear sons. The guardian, however,
should invest the money in a legitimate transactions and he should
not decieve the orphan,® bearing in mind that the whole lot of
profit shoud go to orphan because it is an increment of his own prop-
erty and no body else has the right lo tamper with it unless he has got
a written contract to that effect. The guardian cannot sign a transa-
tion contract as to invest the orphan’s property as a second party to
the contract, all by hismelf, to avoid being taken be doubt.
Nevertheless he can entrust the transaction to somebdoy else to do
it for the orphan, on condition that he should be given a particular
part of the profit.

(1) al-Muwata. vol. 1. p. 251.

(2) al-Mugniy Li Ibn Qudama val. 6. p. 338.
(3) Mukhlasar al-Muzany. vol. 2, p. 205.

(4) al-Muwata vol. 1. e. 251.

(5) al-Muwaka, vol. L.p. 251,
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of the bought object itself, if it has been bought for commercial pur-
pose for twenty, for example and then it gets older and it grows big-
ger and he sold it for fifty. Jurist other than Malikiah, use the terms
yield to mean income which accrues to land-revenue or to lease of
land or any used property taken advantage of while the original asset
remains the same.

Benefit, according to Maliki school of thought, is used for all
development or increment, other than commercial assets, such as
inheritarce or gift likewise produce of cattle or crops such as wool or
milk or fruits, if the original asset was not bought for commercial
purpose. What is meant by investment of orphans’ properties in this
rescarch: is the legitimate increment which is attained according to
principles of Sharia’h, including what has been stated by Malikiah
and others, such as profit, yield, benefit and earning.

Rule on the Investment of Orphan’s
Property by His Guardian:

Jurists hold six view points regarding investment by the guardian.
One of these view points had been stated by al-Jasas, Ibn Tymiya
and the Shafiaiah, that it is recommeded and not obligatory, al-Jasas
produced an evidence from the Qur’an that:

“They will question you concerning
The orphans. Say: To set their
Affair aright is good;”(1)

According to al-Jasas this verse is an evidence to the contrary, i.e.
it is not obligatory for the guardiran to invest orphan’s properity.

Because manifest evidence deduced from the wording of the verse
refers to recommendational commad and a direction as how to deal
the orphan’s property. @

However @ Ibn Taimyia produced a statement to the effect that
investing orphan’s property is advisable and he backed his view
point by a quote from Umar that:

(1) Sura, The Cow, verse 220,
(2) Ahkam al-Quran, Lilgasas val. 2, page 13,14,
(3) Juristic choices, Fatowa Ibn Taymyia, p. 138.,
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“Did He not find you an orphan, and
Shetter you?”()

If he reaches puberty, he should not be called an orphan.

Abu al-Bakka stated in his book, al-Kulia’t-Universals that: “This
term is applicable to both childern and old ones because particular-
ity of the case remains the same, comparing the give and take rela-
tion between the gurdian (father) and son, to his own condition, but
we usually call him orphan before he comes of age. If he comes of
age, however, the term is no longer applicable to him. Religious
practice confirms this. The Prophet of Allah (pbuh) said: “There is
no orphanhood after one has come of age i.e. becomes mature enough
to shoulder responsiblity and that he no longer needs a guardian.” )
On the other hand, investment in Arabic Language means:

A demand to reap the fruit of something means that which it bears
or give brith to.® Former jurispudents use the Arabic word (al-
Tathmir) the English equivalent is exploialation, they say in Arabic
(Thamer) his money, i.e., invests it and develops it. What is meant
by investment of orphans, property: is attaining investment by all
legitimate means. (from an Islamic point of view).

All jurists use the Arabic term (al-Nama’) growth and develop-
ment to mean augementation gained from investement, i.e. it is
something other than the invested assest, e.g. milk of cattle and
their offspring. Jurists use it to mean earning (al-Kaseb) which is
caused by involvement of an asset, but it is not part of it.

Maliki jurists divided (Nama’) distinctly into three parts, compris-
ing; profit, yield and benefit.() Profit as they say, is an increment
which accrues to business, i.e. it happens to the capital as a reault of
transfer of property from one stage to another in different exchange
transactions. As to yield, it is an accumilation of commercial com-
modities (old and new), without being sold, such as fruits of trees,
wool, milk produced from cattle, brought for commercial purposes
before it has been sold. Likewise they use the term for the increment

(1) Sura forenoon, verse 9.

(2) al-Kulia't, Lilkafawi, vol. 51 p. 114.

(3) al-Qamus al-Mubhit p. 458.

(4) Mawahib al-Talil, vol. 2, p. 301, al-Dusswgi ala al-Sherh al-Kbir vol. 1, p. 461.
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The Prophet’s traditions lay much emphasis on those Qur’anic
recommendations about orphans, Abu Hurira may Allah be pleased
with him, narrated that the Apostle of Allah (pbuh) said:

“Avoid the seven great crimes.
and he counted devouring property
of orphans as one of those crimes” (!}

This comes in conformity with the verse:
“Those who devour the property of orphans
Unjustly, devour fire in their bellies,

And shall assuredly roast in a blaze”?®

Salih bin Sa’ad, may Allah be pleased with him, narrated that the
Prophet of Allah peace and blessings of Allah be upon him, said:
“Myself and the guardion of an orphan are thus in paradies” and he
raised two fingers, the index finger and the middle finger.®

The guardian of orphan is the one who caters for the needs of the
orphan, such as, dress, cultivation of behaviour, education and the
like. The virtue of getting to sponsor and orphan either at guardian
expense or at the orphan’s expense can only take place by way of
legal guardianship. The Prophet’s guidance however is not confined
to the aforementioned traditions it goes further to ask custodians
and guardians to invest their property for them if they have got
property. To increase it by way of merchandization so that it won’t
be devoured by taxation and charity reported the apostle of Allah
may peace and blessings of Allah be upon him, that the guardian of
an orphan who has got property, should invest it from him so that it,
won’t be devoured by taxation (the poor due).

An account on the nature of being orphan and
the meaning of investment:

An orphan is a legal term meaning the one who lost his father
before he reaches puberty. Allah Almighty says in the Holy Qur’an:

(1) al-Lulu wa al-Mrgan p. 11.
(2) Sura, women, verse 10.
(3) Sahih Muslim, Ma’Sharh al-Nwawi 18/113. al-Musnad al-Kabir, al-Baihaqi 4/107.
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Investment Of The Orphans’ Property
In Islamic Jurisprudence

Dr. Nazzih Hamma’d*

The Holy Qur'an pays much attention to orphans and enjoins
Muslims to look after them, take care of them, feel chritable to
them, and maintain their spiritual and material wellbeing.

The Qur’an also forbids Muslim to disregard them, do injustice to
them or hurt their feelings, Allah Almighty says in the holy Qur’an:

“As for the orphan, do not oppress him”(1)
The verse means that you should not transgress against his money
and property because he is helpless. Allah Almighty says:
“And that you approach not the property
Of the orphan, save in the fairer manner,
Until he is of age”(?
Allah Almighty also says:
“Give orphans their property, and do not
Exchange the corrupt for the good, and
Devour not their property with
Your property; surely that
Is a great crime”(3)

The reason why the Qur’an makes these recommendations about
orphans has been stated by Imam ar-Razi as follows:

Because they are in such a condition, that they have no parents,
and no one to care much about them, their condition is very much
different from he who does have a near kith and kin, who care much
about him.®

(*) Proffesor of Islamic Law and Jurisprudence, at the Unversity of Um-al-Qurna.
(1) Sura, The Foprenoon, verse 9.

(2) Sura, The cattle, verse 152.

(3) Sura, Women, verse 2.

(4) Al-Tfsir al-Kbiw, al-Fakhar at-Rzzi vol. 9, p. 167.
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Editorial

and effort for the sake of Allah and for the service of the tradition
of his Prophet (pubh).

We thank all those who participate or contribute to the production
of this journel in different ways.

We ask Allah Almighty to make this journel an instrument for the
service of the religion of Allah and to keep us away from blunder
and stubling blocks.

He is the excellent Protector and Excellent helper.

On Behaf of Board of Editors
Dr. Abd-al-Rahman bin Hasan al-Nafisah
Riyadh
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We are greatly indebted to the participation of the readers during
the last six years. We are motivated by letters from readers to pro-
ceed forward. We receive tens of letters everyday from different
places, from Saudi Arabia, Wahran, Soada, al-Mussila, Batian, al-
Naama, al-Lizz and other Algerian cities. We also receive tens of
letters from readers, from Damascus, Aleppo, Akhtarin, Manbaj
and other syrian cities and villages. Likewise we receive tens of let-
ters from Cairo, Jizza, Assuit, Alexandria, Dughillyia and other
Egyptian cities and villages. We also receive daily tens of letters
from readers, from Sann’a, Sada in Yemen, and we recieve an equal
number of letters from Jordanian cities and villages, and the same
from Lebanon, Tunisia, Morocco and the Gulf-states.

We never envisaged such a huge number of letters from readers,
from Tanzania, Benin, Dakar, in Senigal, North and South
America, Europe, Carribean states, Indonisia, Turkey, Malaysia,
India, Pakistan and other Muslim Coutries.

Some of our brothers in religion sent us letters asking our permis-
sion to get the journel published in Indonisian Language we prom-
ised to study their request. Some brothers we know solely in reli-
gion, offered help and assistance as to the production of the journel.
We answered that their warm feelings and encouragement is much
more valuable than material help and assistance.

So much as we valuate letters from the readers, we do respect
greatly efforts of our dear brothers, scholars and researchers without
whose efforts and participation we wouldn’s have been able to move
a step-forward.

May Allah Almighty reward them for every effort they exert for
the sake of the religion of Allah and its perennial jurisprudence.

Last but not least we won’t forget to thank our brothers who were
entrusted with the correction of the researches, for the efforts they
exert, reading and rereading and correcting mistakes here and there
and adding a word or a sentence may he. May Allah reward them for
their invaluable participation. They are really our partners in the
intial stages of publication.

We are sure they won'’t hesitate to give much more of their time
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Editorial

“For days numbered and if any of you
Be sick, or if he be on a journey,

Then a number of other days, and for
Those who are able to fast, a redemption
by feeding a poor man. Yet better

It is for him who volunteers good.

And that you should fast is better

For you, if you but know”() -

Yes, fasting is a veil, against sins, and evils, man is in the company
of Allah alone. Although all acts of worship are directed to Allah
the Greatest creator, yet fasing has been distinguished by a great
quality, that it has been subjoined solely to Allah Almighty. This has
been reported by the prophet may peace and blessings of Allah be
upon him, he says:

“Allah Almighty says that all deeds of son
Of Adam are his own except the fast
which is devoted to me it is

Mine own and I reward for it.”(1)

The board of editors would like to take this opportunity to con-
gratulate our Muslim brothers everywhere on the occasion of Rama-
dan. May Allah Almighty make the dreams of th¢ Muslim nation
turn true, that they may attain all hopes and dear goals, least of all,
manifest victory and settlement on earth. By the appearance of this
issue of contemporary jurispudence Research Journal, we should
have completed six years since the appearance of the first issue of
the journal in Ramadan 1409. We think that time is an important
factor for putting any experience into test, however, much more
important than that is what people gain from experience. Our
attempt simple as it was, is out of our hands, and the final judgement
is for the readers to make, not for us. However, we are absolutely
convinced that we didn’t produce a tiny fraction of what we hoped
for and had aspiration to fulfill.

(1) Sura, The Caw, verse 184.
(2) Fath aliBari Bisharh Sahih al-Bakhari, vol. 4,p. 128, Musnad Imam Ahmad, vol. 2, p.273.
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Editorial

Thanks to Allah Almighty the Lorld of the worlds and may peace
and blessings of Allah be upon his Prophet Muhammad and his fam-
ily.

Every year Muslims all over the world celebrate the advent of the
month of Ramadan because they do really enjoy every day of it for
all its virtues and blessings. In this holy mouth, souls are unloaded of
all material burdens. The Muslim transfers his daily material prac-
tices into spiritual immaterial practices, in which strong will prevails
and the soul comes under control after it has been released of the
fetters of bodily needs and necessities of material life. This takes
place amid the response of Muslims to the call of the Greatest
Creator to the fast and great expectations for His mercy and forgive-
ness. The fast is prescribed for the Muslims as it was prescribed for
those that were before them. Allah Almighty says in the Holy
Qur’an:

«“Q believers, prescribed for you is
The fast, even as it was prescribed
For those that were before you, haply
You will be godfearing.”

Prescription here means individual duty and obligation. This in
fact is a sign of mercy because fasting is an exercise of piety which
protects man against sins and wrongdoing.

The fast is a sign of mercy on those for whom fasting is prescribed
because it chastens the souls and purfies them and sets them up for
the exercise of piety. Fasting is not a difficult task, this can be known
from the number of days prescribed for the fast. They are only
“numbered days as has been stated by Allah subhanhu, and He
allows for excuses to the sick, the travellers and the elderly, not to
fast and He gives them directions as how to make up for the days of
Ramadan they didn’t fast.”

(1) Sura, The Caw, verse 183.
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