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* Vol. V1, 1994, 22nd Edition, Contemporary Jurisprudence Research Journal *

that the deceased after his demise loses the right to bequeath unless his heirs
see that it does not harm them in accordance to the prophet’s example” (!

The supporting evidences have been based on the Hadith narrated by
Aishah may Allh be pleased with her that a man came to the prophet
(pbuh) and said that his mother could not talk “‘if she were able to talk, she
would give charity, shall I give charity on her behalf’’ the Prophet said:
‘ lyes, ’ 4

Abu Hurairah related that a man came to the prophet (pbuh) and said
that: ““my father died and did not bequeath. Is it beneficial for him that I
give charity on his behalf?”’. The Prophet (pbuh) replied in the affirmative.
Thus in the two Hadith above, the Messenger of Allah replied to give
charity on behalf of the deceaseds, therefore bequest is an obligatory.(z)

The heirs are adviced to fear Allah in relation to their testator and they
allocate some of his property to be given in charity as a donation in order
that he will get benefit from it as a result particularly that there is no way
for him to go back to life taking into consideration that the father was
hopeful to write his will and allocate some of his property to be distributed
in charity.

To sum up, it is incumbent that Muslim should bequeath that his debt be
settled and then he can bequeathed the rest for his relatives other than the
heirs or the needy and the like. Because by bequest we can avert many
disputes might flare up among the heirs in the absence of a will as the case
of the questioner.

If death comes before the deceased makes his bequest, it is more
appropriate for the relatives of the deceased to give charity on his behalf
from his fortune in order that he can get benefit from it in the life after
death because his good deeds ceased to continue and at the same time in
accordance to the Messenger’s answer to the questioner to give charity on
behalf of one’s mother and father.

Allah Knows Best

(1) Al-Muhala Bi Al-Athar (mentioned earlier).
(2) Al-Muhala Bi Al-Athar,
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* Cases From Jurisprudence (Figh) Point of View »

Imam Al-Shafei is of the opinion that bequest is sunnah Mu’kadah(®

(Stressed sunnah). According to Imam Ahmed legacy is incumbent for

three types:

a) bequest of debts.

b) bequest of deposit.

c) bequest of obligation. Imam Ahmed is of the opinion that other than
these types of bequest, it is regarded as praiseworthy as mentioned in
the Qura’n.

““When death approaches

Any of you, if he leave

Any goods, that he make a bequest’’

The above mentioned verse has abrogated obligation and therefore, it is
only a matter of praiseworthy in relation to non-heirs of the testator.

Yet the majority of scholars hold that bequest is not obligatory save

those who have obligations towards the testator and they based their
evidence in following the example of the prophet Muhammed peace and
blessing of Allah be upon him who had not left any kind of bequest as well
as many of his companions. If it was obligatory, they would do so. Imam
Mohammed Ibn Hazm is the only scholar who disagreed of the majority he
holds that it is obligatory on everyone who leaves estate.
2- The one who dies and leaves no bequest, his heirs are not obliged to
bequeath on his behalf based on the above scholars’ statements that
bequest is not obligatory because which is not obligatory on the testator is
not obligatory on the legatee with exception of debts, deposit, alms tax,
pilgrimage bequest or vow and the like.

Imam Ibn Hazm is of the view that who he dies and has not bequeathed:
“It is obligatory to give charity on his behalf. If the bequeathed to allocates
some of his estate after his death, it is all right and this should be deducted
from his property after death. Some of the precedessors are of the opinion

(1) Nihayat Al-Muhtaj Ila Sharh Al-Minhaj, vol. 6, p. 40, Bijirmi Ala Al-Khateeb, vol. 3, P. 281, Mughni
Al-Muhtaj, vol. 3, p. 39, Qaliubi wa Umairah, vol. 3 p. 156.

(2)  Al-Mughni wa Ash-Sharh Al-Kabeer, vol, 6 pp. 414-416, Kashaaf Al-Qina’, vol. 4, pp. 335-338, Ar-Rawdh
Al-Murbi'a, vol. 3, pp. 4-5.

(3)  Al-Muhala Bi Al-Athar, vol. 8, pp. 349-352.
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* Vol. VI, 1994, 22nd Edition, Contemporary Jurisprudence Research Journal *

As for the Sunnah, the Messenger of Allah peace and blessing of Allah
be upon him said that: ‘‘What right has a Muslim having something which
may be bequeathed, to sleep for two nights unless his bequest is
written””(®. Allah the Almighty has permitted for you the third of your
estate to be in charity before death in order to be invested in good
deeds””@. Also, the Messenger of Allah (pbuh) said in this connection:
““When the son of Adam dies, his good deeds ceased to continue save
three... and he mentioned the continuous act of charity’’.

Sa’ad Ibn Wagqas said to the Prophet (pbuh) that he had an estate and he
had no heirs save one daughter. He said: ‘‘Shall I bequeath two third of my
estate?’’. The Prophet replied in the negative and then Sa’ad said: “‘half of
it?”’, The prophet also replied in the negative. Finally Sa’ad said: ‘“The
third of it?’’, the prophet answered: ‘‘yes, the third and even the third is
two much, to leave your heirs rich is better than to leave them in need
begging the other people’ @

The views of the scholars differed on this issue in relation to the rules of
bequest whether it is obligatory or praiseworthy. According to Imam Abi
Hanifa it is not obligatory but it is praiseworthy although it is
impermissible (analogical) because it is a right given by the testator to
possess and death removes possession. So, Qiyas (analogy) loses its weight
beside the Qura’n and the Sunnah.®

As for Imam Malik school of thought, bequest is praiseworthy. In
another statement it is obligatory. Imam Malik has described it as a
donation.®

(1) Al-Lulu’ Wa Al-Marajan, vol. 2 p. 163, Sunan An-Nissai, vol. 6, p. 239, Musnad Al-Imam Ahmed, vol.
2, p. 80, Al-Sunan Al-Kubra Li Al-Baihagi Vol. 6, p. 272, Muwatta Al-Imam Malik Li Al-Imam Malik, p.
539, Sunan Abi Daud, vol. 3 p. 112.

(2) Majma’ Al-Zawa'id, vol. 4, p. 212.

(3) Sunan At-Tirmizi, vol. 3, p. 660, Kashf Al-Kafa, Wa Muzeel Al-Ilbas vol. 1, P. 10, Sunan An-Nissai, vol.
6, p. 215, Musnad Al-Imam Ahmed, vol. 2, p. 372, As Sunan Al-Kubra, vol. 6, p. 278, Sunan Abi Daud,
vol.3,p. 117,

(4 Muwatta Al-Imam Malik, p. 541, Al-Sunan Al-Kubra Li Al-Baihagi, vol. 6 p. 268, Sunan An-Nissai, vol.
6, pp. 241-242, Sunan Abi Daud, vol. 3, p. 117.

(%)  Bada'i As-Sana’i Li Al-Kasani, vol. 7, pp. 330-331, Hashiyat Rad Al-Muhtar Li Ibn Abdeen, vol. 6, pp.
647-649, see Nata'ij Al-Afkar Fi Kashf Ar-Rumouz Wa As-Srar Li Qadhi Zada, vol. 1., pp. 413-416,
Hashiyat At-Tahawi Ala Ad-Durar Al-Mukhtar, vol. 4, p. 314.

(6)  See Mawahib Aj-Jaleel Li Sharh Mukhtasar Khaleel Al-Hattab, vol. 6, p. 364, see Bidayat Al-Mujtahid,
vol. 2, p. 336, Siraj As-Salik Sharh Ashal Al-Masalik, vol. 2 P. 245, Al-Bahjah Fi Sharh At-Ruhfah, vol.
2,p.310.
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* Cases From Jurisprudence (Figh) Point of View ¢

67- Rule on The one Who Died Before Writing His Will:

The epitome of the enquirer’s question is that his father died and left
behind an enormous property and he used to hear from him duirng his
lifetime the imporatance of bequest and that he would write down his will
defining how to be spent in chartible projects but unfortunately death has
come before he could achieved what he desired to do. The enquirer says
that he approached his heirs to allocate some of his property to be spent in
charity. Some heirs agreed to this suggestion and the rest of them refused to
do so. The enquirer’s question is whether it is possible the deceased’s heirs
can spent some money of estate in charity on his behalf?

To answer this question, two factors must be considered:

1- In essence, legacy is incumbent as stated in the Qura’n and the Sunnah.
Allah says:

““It is prescribed,

When death approaches

Any of you, if he leave

Any goods, that he make a bequest"m

Also, Allah says in another verse:

““After the payment

Of legacies and debts”®

““After payment
Of legacies and debts
In what ye leave”’®

‘O ye who believe!

When death approaches

Any of you, (take) witness
Among yourselves when making
Bequest-two just men

Of your own (brotherhood)”®

(1) Surat Al-Baqarah, verse 180.
(2) Surat An-Nissa, verse 11.

(3) Surat An-Nissa, verse 12.

(4) Surat Al-Ma'ida verse 106.
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From the above, we notice that the scholars are divided into two opinions:

1- Those who hold the invalidity of conditions stipulated by the wife such
as her husband not to marry another woman besides her. Among those
scholars are Malik and Al-Shafei and based their evidence on the
Prophet’s Ahadith: ‘‘Every condition that is not included in Allah’s
Book, is invalid even it is equivalent to one hundred condition”.(!)
““Muslims are obliged by their conditions unless the latter forbid a
lawful or permits an unlawful”’.® Such as not to marry another
woman besides her. Such conditions prohibits a lawful act which is
marriage.

2- Those who are of the opinion that conditions are permissible in
accordance to the Prophet’s Hadith: ‘‘The more entitled conditions to
be fulfilled are the ones with which woman become lawful for you".(”

This is in general concerning conditions relevant to marriage contract. As
for the questioner’s question, to meet his wife’s condition not to live with
his parent will lead to disobeidence of his parent and disobeidence of
parents is a grave sin because Allah the Almighty has order sons to be
dutiful to their parent as stated in the follo wing verse:

“Serve Allah, and joint not

Any partners with Him;

And do good

To parents’’.

The order in the above-mentioned verse necessiates compliance with and
the order of Allah has the priority to be followed because it is forbidden to
obey a human being in matters that displeases Alla, the creator.

In conclusion, the husband should cease to meet his wife condition because
it will lead to the disobeidence of his parents and it is a cardinal sin or in
other words, it is a violation of Allah’s command.

Allah knows best

Sunan An-Nissai, vol. 6, p. 165, Sunan Ibn Majah, vol. 2,p. 843, Musnad Al-Imam Ahmad, vol.
213,Majama’ Az-Zawa'id, vol. 4 p. 86, Fath Al-Bari Bi Sharh Sahih Al-Bukhari, vol. 9, p. 126, Al-Sunan
Al-Kubra Li Al-Baihagi, vol. 6, p. 79, Kanz Al-Umal, vol. I, p. 182.

Fath Al-Bari, vol. 9, p. 126, Sunnan At-Tirmizi, vol. 3 p. 635, Al-Sunan Al-Kubra, vol. 6, P. 79, Kanz
Al-Umal, vol. 4, p. 367.

() Fath Al-Bari Bi Sharh Sahih Al-Bukhari, vol. 9, p. 124,

() Surat An-Nissa, verse 36.
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* Cases From Jurisprudence (Figh) Point of View *

when it contradicts the contract but the latter remains valid such as the
husband agrees not to move his wife from city to another or such as not to
marry another wife besides her.(

As for Imam Ahmad, conditions are of three parts:

a) In favour of one’s wife such as not to compel her to move from one city
to another in order to live with him there. This type of conditions
should be fulfilled in abiding by the Prophet’s Hadith: ‘‘“The more
entitled conditions to be fulfilled are the ones with which women
become lawful for you”’. It was narrated that a man married a women
on condition that she would not be moved from her parent’s home. He
tried to move and her relatives complained to the Caliph Uamer Ibn
Al-Khattab who said in this regard: ‘“The condition should be
fulfilled’’, the man said; ‘““Then women will divorce us’’, Umer,
replied: ‘‘Rights are based on conditions”’.

b) Conditions which are against the contract such as a man wants to
marry a woman but refuses to give her a dower or the man stipulates
that his wife has the right to work but she is obliged to take care of him
financially. These conditions are incorrect because they are contrary to
the contract requirements.

¢) Invalid conditions such as enjoyment marriage or to suspend marriage
on one party satisfaction or to be conditioned on option.?

Ibn Taimiyyah was asked about a man who accepted the stipulation of
his wife that she should not be housed with her husband’s parents. The
man failed to meet her condition. The question addressed to Ibn Taimiyyah
was whether the man to fulfill his condition or the woman has the right to
invalidate the marriage? He replied may Allah forgive him that it was not
obligatory for the man to fulfill his condition because he could not. Some
scholars hold that it is not obligatory on the husband to meet the
above-mentioned condition even the husband is able to do so and she has
no right to invalidate the contract unless there is a dispute between her and
her husband.®

(1) Al-Majmou’, vol. 16, p. 250, Nihayat Al-Muhtaj. vol. 6, pp. 343-344, Al-Um, vol. 5, pp. 73-74.

(2) Al-Mughi Wa Ash-Sharh Al-Kabeer, vol. 7, pp. 448-451, see Sharh Az-Zarkashi Ala Mukhtasar Al-Khargi,
vol. 5, pp. 139-141, see Ar-Rawdh Al-Murabi’ Sharh Zad Al-Musgni, vol. 3, p. 88, see Kashf Al-Qina An
Matn Al-Qna’, vol. 5, pp 90-91.

(3) Majmou Fatawa Ibn Taimiyyah, vol. 32, p. 168.
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66- Rule on A Wife who Stipulates to Live Separate from her Husband’s
Parents:

The questioner says that his wife has stipulated in the marriage contract to
live in a house separate from his old parents. At the beginning he accepted
this condition hoping that he might be able to take care of his parents as
well as to keep his wife’s stipulation, but unfortunately he was not able to
continue to do so for many reasons. First of all, he began to blame himself
for negligence of his parents. He asks whether he can continue to meet his
wife’s stipulation or to divorce her as long as he is not capable to keep his
word.

It is known that marriage has conditions to be met from both parties.
According to the questioner’s question he had accepted the condition and
he determined to meet it. This condition may force the husband to hate his
wife and consequently he may think to abandon her as well as life is
changeable and sometimes it is very hard to keep such a condition. some
women stipulate that the husbands must not order them to live with them
in a separate house away from their families but circumstances of life
compel the husband not to fulfill this condition. The others stipulate that
the husband must not marry another woman besides her which it is
sometimes impossible for the husband to meet it. It is known that marriage
without conditions is more likeable than the conditioned one. Therefore, if
someone agrees to fulfill a condition he is obliged to do so if it does not
prohibit the lawful and permits the unlawful.

Scholars are of different opinions in this regard. Imam Malik holds that
conditions in marriage are reprehensible and he said in this connection: ‘I
adviced once a judge from Abdan to order people not to marry on
conditions’’. Some scholars of Maliki school of thought are of the view
that conditions in marriage are acceptable and based their supporting
evidence on the Hadith of the Prophet peace and blessing of Allah be upon
him: ‘“The more deserving conditions are to be met are the ones that with
which women become lawful for you".“)

Al-Shafei school of thought is of the opinion that condition is invalid

(1) Mugqadimat Ibn Rushd Ma "Al-Mudawanah, vol. 2, pp. 59-60, Mawahib Aj-Jaleel Sharh Mukhtasar
Khaleel Li Al-Hattab Ma At-Taj Wa Al-Iklee], vol. 3, pp. 446447, Sharh Manh Aj-Jaleel Ala Mukhtasar
Khaleel Li Ulaish, vol. 3, pp. 302-303, Al-Qawaneen Al-Fighiya Li Ibn Jaza, pp. 145-146.

-87-



* Cases From Jurisprudence (Figh) Point of View *

Imam Ahmad holds that in respect of the said question he considered three

factors:

1- If the husbands treats his wife harshly such as beating her and makes
life hard for her as well as depriving her of maintenance right aiming
that she might be compelled to ransom for herself by demanding
(Khulu’). In this case, it is invalid and compensation is rejected.

2- If the husband does not aim to force his wife to ransom for herself,
here, the Khulu’ is considered permissible. If he beats her, in this case
beating is considered injustice to her.

3- If she committed a lewdness and he consequently treated her badly in
order to ask for khulu’, the Khulu’ is permissible as stated by Allah the
almighty in the following verse:

‘“Except they have been guilty

Of open lewdness’’
The exception here means a permission to effect Khulw’.® It is clear from
the enquirer’s question that the husband has not found any fault on the
part of his wife whether inher manners of her religion but his sole objective
behind his act is only to harm her so as to be compelled to disobey him and
consequenty she will resort to ask for divorce and once she asks for divorce
she will be obliged to compensate him, in other words, she has to pay him
back the dower. Such act on the part of the husband is impermissible due to
the fact that he eats up her money illegally.

Allah knows best

(1) Al-mughni Wa Ash-Sharh Al-Kabeer, vol. 8, pp.178-179, Sharh Az-Zarkashi Ala Mukhtasar Al-Mharqi,
vol. 5, pp.359-360, Ar- Rawdh Al-Murbia, vol. 3, pp. 137-138, Sharh Muntaha Al-Iradat, vol. 3, p.107,
Kashaf Al-Qina, vol. §, 213.
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«And how could ye take it

When ye have gone in

Unto each other, and they have

Taken from you a solemn conven-nl".m

In the first verse, there is a prohibition to restore dower even it was a
teasure and its describes restoration as slander and sin. In the second verse,
there is a condemnation for restoring the dower after building that close
relation between the husband and wife. It implies also a condemnation for
the husband to do such an act after the convenant to treat her kindly and
nicely or otherwise, he should divorce her with kindness as Allah ordained
us:

““A divorce is only

Permissible twice; after that

The parties should either hold

Together on equitable terms,

Or separate with kindness”’.2)

According to the above verse, the husband can not restore the dower he
paid to his wife save on condition that she wants to be divorced on her own.
Scholars are of different opinions in this regard. Imam Malik holds that
Khulu’ (divorce on the part of the wife) can not be valid unless the wife
chooses on her own will to separate from her husband without any
compulsion. If one of these two conditions is not met Khulu’ can not be
effected.®

Imam Al-Shafie is of the view that it is not permissible for a husband to
beat his wife or deprives her of her right out of hope that she will disobey
him and he supported his evidence by the following verse:

“Nor should ye treat them

With harshness...”

If he (the husband) divorces his wife hoping to be compensated by the
dower, he does not deserve that compensation because in this case he
forced his wife to do so.®

(1) Surat An-Nissa, verse 21.

(2) Surat Al-Baqarah, verse 229,

(3) Al-Qawancen Al-Fighiya Li Iba Jaza, P.154, Manh Aj-Jaaleel, vol. 4, p. 21.

(49) Al-Majmou’ Li An-Nawawi, vol. 17, pp. 3.5, see Nihayat Al-Muhtaj, vol. 6, p.393.
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mercy on the part of the husband in the most because he is the one who
takes care of his wife. It is important to be noted that some husbands are
harsh in treating their wifes and sometimes deliberately harm them instead
of treating them kindly as Allah ordained us to do so:

““Nor should ye treat them

With harshness, that ye may

Take away part of the dower

You have given them, except

Where they have been guilty

Of open lewdness;

On the contrary live with them

On a footing of kindness and equity

If ye take a dislike for them

It may be that ye dislike

A thing, And Allah brings about

Through it a great deal of good”.m

In order to abide by the example of the Messenger of Allah may peace
and blessing of Allah be upon him as he said: ‘““Whoever is good is good for
his familg; and I am the best among you in affairs relating to my
family”’ ¢

This is in general, but in particular, harming one’s wife so as to push her
to commit disobedience and consequently to compensate him by paying
back the dower. This kind of act is not permissible unless she commits an
explicit lewdness as stated by Allah in the Holy Qur’an:

““But if ye decide to take

One wife in place of another
Even if ye had given the latter
A whole treasure for dower
Take not the least bit of it back
Would ye take it by slander
And A manifest sin’?®)

(1) Surat An-Nissa, verse 19,

(2) Sunan At-Tirmizi, vol. 5, P.667, Sunan Al-Darmi, vol. 2, p. 159, As-Sunan Al-Kubra, vol. 7, p. 468,
Majma’ Az-Zawaid, vol. 4, p.303, Kanz Al-Umal, vol. 16, p. 371, Kashf Al-Khafa, vol. 1, p. 463.

(3)  Surat An-Nissa, verse 20.
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65- Rule on Who Harms His Wife In Order to be Disobedient to Him:

The enquirer’s question is that he has a married friend who has children
from his wife but he treats his wife badly despite the fact that his wife is a
good wife, religious and of good manners. There is no defect in her that
causes him to treat her such a treatment. According to him the only reason
behind that is to push her to be disobedient in order to get the dower. The
questioner asks whether it is permissible that his friend resort to such an
act?

To answer this question, we reply that marriage is concluded on a legal
contract based on mutual satisfaction and one of the marriage objectives is
to achieve love and mercy between the two parties as stated by Allah the
Almighty.

“Itis He who created

You from a single person

And made his mate

Of the like nature in order

That he might dwell with her

(Inlove)". )

Also, Allah says in this regard:

“‘And among His signs

Is this, that He created

For you mates from among

Yourselves, that ye may

Dwell in tranquillity with them

And He has put love

And Mercy between your (heart)

Verily in that are signs

For those who reflect”.?)

Thus tranquillity and love are two important pillars for cohabitation and
harmony between the husband and wife. Sometimes harmony does not
work between the one couple for one reason or another and be replaced by

(1) Serat Al-Anaf, verse 189.
(2) Surat Ar-Rum, verse 21,
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is uncertain, the lease is null and void.() Also, Imam Ahmed holds that
the employer should inform his employee of the wage: ‘“Whoever employs
a workman, his wage must be known to him”’.

To sum up, the owner of the vehicle may employ a driver on a fixed
salary in return to bring the daily, monthly or annually proceeds without
stipulating the employer’s compensation in case the former fails to pay the
agreed upon amount, or the owner may fix a salary for the driver and the
latter is obliged to bring the proceeds to the vehicle’s owner in line with his
honesty. The vehicle’s owner should not stipulate compensation for the
amount agreed upon because this is an exploitation which is prohibited in
Islam due to incertainness in the wage of the driver in case he is obliged to
pay compensation.

Allah knows best.

(1)  See Al-Maj; Sharh Al-Muhadhb Li An-N: i, v,. 15, pp. 9-10, Nihayat Al-Muhtaj Ila Sharh
Al-Minhaj, vol. 5, p. 269, Mughni Al-Muhtaj, vo. 2 p. 339, Qailubi wa Umeirah, v. 3, p. 72, Fath
Al-Wahab Bi Sharh Manhaj At-Tulab, v. 1, p. 247.

(2) Sharh Muntaha Al-Iradat Li Al-Bahuti, v. 2, pp. 352-353, Kashaf Al-Qina Ann Matnn Al-Igna’, vol. 3 p.
551, Al-Mughni Wa Ash-Sharh Al-Kabeer, v. 6, p. 9, Matalib Ula An-Nuha Fi Sharh Ghayat Al-Muntaha,
v. 3, p. 587, Ar-Rawdh Al-Murbi’ Sharh Zad Al-Mustangia, v. 2, p. 297.
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“‘He said: ‘I intend to wed

One of these my daughters

To thee, on condition that

Thou serve me for eight years,

But if thou complete ten years,

It will be (grace) from thee,

But I intend not to place

Thee under difficulty:

Thou wilt find me,

Indeed, if Allah wills,

One of the reighteous”.“)

According to the above verse, to put a workman under difficulty is
prohibited and the one who treats him kindly is lauded.

Islam is a just religion and therefore to be just, we must not exploit
workmen as the Messenger of Allah peace and blessings of Allah be upon
him said: ‘“Three types of people I will be their rival on the doomsday..,
and an employer who employs a workman and does not give him his
wage’’. What is meant by: ‘‘does not give him his wage’’ is that the
workman fulfills his duties and the employer refuses to compensate him as
if he eats it in vanity or as if he is his own slave’”.® The contract between
the employer and the driver is uncertain because the amount of the money
which will be gained by the driver is not known. Imam Abu Hanifa says:
““Benifits should be known as well as wage”’.(3) According to him contract
is invalid if it is uncertain because incertainness will lead to dispute as the
prophet peace and blessings of Allah be upon him stated: ‘“Whoever
employs a workman, he should pay him”’.©)

Imam Al-Shafi is of the opinion that the utility must be certain and if it

(1) Surat Al-Qasas, verse 27.

(2)  The full text of the hadith is that Abu Hurairah may peace be upon him reported that the prophet (pbuh)
said: **Allah says, Three types of people I will be their rival on the doomsday, a man who swears with Allah
and breaks his oath, a man who sells a slave and does not set him free and a man who employs a workman
and does not give him his wage". See Fath Al-Bari Sharh Sahih Al-Bukhari Li Ibn Hajar Al-Asslaqani, v.
4, 487, see Naylu Al-Awtar Li Ash-Shawkano, v. 6, pp. 35-37, see subull as Salam, v. 3, p. 180.

(3) Badai’ as -Sanai' Fi Tarteeb Ash-Shra'i Li Kashani, v. 4, pp. 179180, see Nata'ij Al-Afkar Fi Kashf
Ar-Rimouz Wa As-Srar Li Al-Qadi Zadah, v. 9, p. 61, Hashiyat Radd Al-Muhtar Ala Ad-Durr
Al-Mukhtar, vo. 6, p. 5, Haashiyat Al-Tahawi Ala Ad-Durr Al-Mukhtar, v. 4, p. 3.

(4)  See Durar Al-Hukam Sharh Majalat Al-Ahkam Li Ali Haider, Al-Kitab Al-Awal, M. 450451, pp. 426427,
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employee responssible to compensate the amount if he was not able to
pay it.() The criterion in this respect is the driver’s trust and the
prevailing situation. He may be able to collect the required amount or
he may not and the vehicle’s owner has to accept what his employee
brings to him

Stipulation of certain amount to be paid by the employee to his
employer on condition that the employee should be held responsible to
compensatehis employer if he was not being able to pay the agreed
upon amount. This is impermissible. Imam Malik is of the opinion that
it is permissible to employ boys on condition that they bring the
proceeds without holding them resonsible to compensate a certain
amount of money. Ibn Wahab said that from Makhramah Ibn Bukeer
on the authority of his father that Abdur-Rahman Ibn Al-Qasim said:
“‘He should not say I employ you on so and so and you have to give me
so and so. This is impemlissible".(z) Rabia’ Ibn Abi Abdul-Rahman, a
Maliki scholar, said that: “If a man employs a workman and provides
him with a donkey to work on or in a shop or otherwise, on condition
that the employee pays his employer a certain amount of money in
return for working independently, this is permissible. But at the same
time, the employer should not hold employee responsible to
compensate him”.®)

From the above, it is clear that the owner of the vehicle should not

stipulate that the driver has to pay a certain amount of money and he has to
be liable to compensate it if he was not able to pay it because this is an
exploitation as well as the contract is considered uncertain. The exploitation
is that the owner of the vehicle may take the whole salary of the driver if the
latter was not able to pay the agreed upon amount and therefore, the effort
of the driver goes in vain and consequently the driver is obliged to do
something beyond his capacity.

The Almighty Allah has said through apostle Shuaib to apostle Moses

peace be upon them when they agreed on the lease:

)
@

(&)]

Al-Madawanah Al-Kubra Li Al-Imam Malik Ibn Anas, Al-Imam Sahnoun’s narration from Ibn Al-Qasim,
v.3,p. 404,

Al-Madawanah Al-Kubra Li Al-Imam Malik Ibn Anas, Al-Imam Sahnoun’s narration from Ibn Al-Qasim,
v.3,p. 404,

The same above-mentioned reference.
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64- Rule on stipulation of a certain amount of money to be paid by a
labourer to his Employer

An enquirer says that he works as a driver of a public vehicle in return
for a monthly salary but the contract stipulates that a certain amount of
money to be paid daily for his employer. If he (the driver) does not pay the
set amount for one reason or another, his employer has the right to deduct
that amount from his salary. He asks whether this condition is permissible
from the Islamic point of view particularly it is very hard to meet this
condition every day?

To answer this questions, we have to consider three factors:

1- To employ a driver on an agreement that the employer pays the driver
a certain amount whether it is on a daily, monthly or annually basis
and the driver uses the employer’s car to transport people or goods on
condition that the driver has to give his employer all the proceeds which
are gained. In such a case the laborer has been employed according to
his honesty. Whatever the labourer brings, little or much, the employer
must accept it. Imam Malik is of the opinion that if someone agrees
with a laborer, it suffice him (the laborer) to give his employer the
proceeds unless there is a condition in the agreement to give him a fixed
amount.

Ibn Wahab, a Maliki scholar, said that he heared from Al-Layth Ibn
Sa’ad and Umr Ibn Al-Harith on the authority of Bakeer Ibn Al-Ashaj:
““We don’t see any problem of employing a workman to work with his
hands, or his employer’s animal and then he gives the proceeeds to his
employer, if this is conditioned at the beginning of the agreement”’®,

2- Stipulation of a certain amount to be paid by the employee to his
employer on a daily monthly or annually basis such as between a driver
and an owner of a vehicle to transport people or others in return for a
salary and at the same time, the driver brings the proceeds for the
vehicle’s owner stipulates a certain amount of money (known) to be
paid for him, it is permissible but the employer should not hold the

(1)  Al-Madawanah Al-Kubra Li Al-Imam Malik Ibn Anas, Al-Imam Sahnoun's narration from Ibn Al-Qsim,
v.3,p. 404,
(2) The same above mentioned reference.
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clear observation as well as hearing can not be achieved unless the witness
hears from the defendant or through reputation. If there is doubt about the
knowledge, the testimony is considered invalid and therefore, it is
forbidden to be accepted because it would entail injustice, loss of rights and
spread of mischief.

Rules of testimony are same whether in public or private matters. Thus,
testimony in public matters is very important than in the private one
because it affects many people.

According to the enquirer’s question he is doubt about his testimony and
it is based on to bring utility for the claimant thinking that public property
is less prohibted than the private one. Of course he was wrong to do so
because he co-operated with a friend or in other words he helped him to
transgress and do wrong which are prohibted by Allah and his Messenger
as stated in the following verse:

‘““Help ye one another

In righteousness and piety
But help ye not one another
In sin and rancour:

Fear Allah: For Allah

Is strict in punishment’’ 1

To sum up, testimony is important because it does help to refute injustice
and proves the true owners as well as to repel disputes and the law
stipulated to be based on knowledge which necessiates seeing and hearing.
If knowledge is subjected to doubtfulness then the testimony is
consequently invalid.

Testimony is the same whether in public or private matters and it is
important in public matters because many people will be affected as a result
of this testimony. The enquirer has violated the legal rule in relation to
testimony and therefore, he must ask for forgiveness.

Allah knows best

(1) Surat Al-Ma'ida, verse 2.

«18-
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Also, bearing of witness can be through hearing if it is renowned and the
narrators are trustworthy and renowned to be just.(")

As for Al-Shafi school of thought, the witness must witness according to
his knowledge and this knowledge is composed of three parts:

a) To see by his own eyes.

b) To hear by his own hearing.

¢) What has been circulated by news and should be referred to his heart if
it is believed by it, then he may bear witness.

If a man testifies that another man has done so and so or that man has
acknowledged something, his testimony can not be valid unless two
conditions are met: To prove it he has seen it by his own eyes and to prove
it by hearing, therefore the testimony of a blind man is invalid according to
Imam Al-Shafi unless he sees or hears that affair before he become
blind.®

According to Imam Ahmad school of thought it is impermissible to bear
witness except for things you have seen or heared of. Seeing is limited to
acts to be seen by the eyes such as wrath, usurpation, theft and damage. He
can testify that he saw a man sold something while hearing is divided into
two:

a) To hear from someone directly and in this case he may bear witness to
what he had heared such he hears someone acknowledges a right for
another.

b) hearing from spread of news such as genealogy.

The above are some opinions of schools of thought in relevant to
testimony and the most important thing is that the witness must bear
witness according to what he/she had knowledge of and this should be
through seeing and hearing and seeing can not be achieved save through a

3

(1) Sharh Manh Aj-Jaleel, Sheikh Mohammed Ulaish, vol. 8, pp. 473-476, see Mawahib Aj-Jaleel Li
Al-Hattab, vol. 6, pp. 191-192, see Al-Baihagi Fi Sharh At-Tuhfah, Vol. 1, p. 132, Mukhtasar Khaleel, pp.
303-304.

2)  Al-Um, Imam Al-Shafi, vol. 7, p. 90, Nihayat Al-Muhtaj Ila Sharh Al-Minhaj Li Ar-Ramli, pp. 316-317,
Mughni Al-Muhtaj, vol. 4, pp. 445-446, Bigrimi Ali Al-Khatteb, vol. 4, pp. 372-373.

(3) Kashaf Al-Qin'a Ann Matnn Al-Iqn’a Li Al-Bahuti, vol. 6 pp. 407409, See Al-Mughni Wa Ash-Sharh
Al-Kabeer Li Ibn Qudamah, vol. 12, Sharh Muntaha Al-Iradatt Li Al-Bahuti, vol. 3, pp. $37-539, Matalib
Ula An-Nuha, vol. 6, pp. 595-597.

=



* Cases From Jurisprudence (Figh) Point of View *

No knowledge; for
Surely the hearing,
The sight, the heart
All of those shall be questioned of?®

Allah also says:

““Only he
Who bears witness to the Truth
And with full knowledge”®

The Messenger of Allah has shown the importance of testimony and
hence he ordered whom he bears witness to tell the truth based on certainty
without any doubt or confusion, He said in this regard when he was asked
about: “Do you see the sun’’? we said: ‘‘yes’’. He said: ‘“‘testimony is like
that either testify or leave it””.®) Hanafis have taken this hadith as an
evidence in bearing witness that it can not be valid unless the witness sees
himself but they have excluded marriage, genealogy and death and they are
of the opinion that in this case a witness can be valid through hearing
because it is based on reputation.

According to Imam Malik, it is permissible to bear witness without
seeing the affair witnessed for but it is conditioned that the narrator heared
from must be a trustworthy.

The scholars have statements over the knowledge. Some of them hold
that wheoever requested to testify on a woman whom he does not know her
and two men testify that the said woman is the daughter of (x), in this case,
he may testify according to their testimony although he does not know her
geneelogy. Some of them are of the view that he may bear witness
according to their witness (the two men) because she can not be verified of
except through this, manner.

(1) Surat Al-Isra, verse 36. Qatada said in this regrd, *‘Don’t say that I saw and you have not seen nor say |
heared but in fact you have not heared nor say I knew and you have no knowledge of"’. See Tafsir Ibn
Katheer, vol. 3, p. 37.

(2) Surat Az-Zukhruf, verse 86.

(3) Kanz Al-Umal, v. 7, p. 23, See As-Sunnan Al-Kubra, vol. 10, p. 156.

(4) See Bada'i As-Sana'i Li Al-Kasani, vol. 6, p. 266, See Fath Al-Qadeer Li Ibn Al-Humam Ala Al-Hidaya,
vol. 7, pp. 283-284, Hashiyat AT-Tahawi Ala Ad-Durr Al-Mukhtar, v. 3 p. 227, Hashiyat Rad Al-Muhtar
Ala Ad-Durr Al-Muhtar, vol. 5, P. 462.
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Due to the importance of evidence, the Qura’n Commands Muslims to
discharge it upon themselves:

“Q ye who believe!

Stand out firmly

For justice, as witnesses

To Allah, even as against

Yourselves, or your parents,

Or your kin”.®
The meaning is so clear that Muslim is obliged to discharge his testimony
whatever is the result against himself or his close relatives. The Messenger
of Allah has made it desirable to testify, ‘“‘Shall I not tell you about martyrs
who come and discharge their evidences before they are asked to do s0”.@
Also, the Messenger of Allah, may peace and blessings of Allah be upon
him prohibited the false testimony and made it one of the greatest sins as he
stated that: ‘‘Shall I not tell you of the greatest sins?’’ we said: ‘‘Yes, O
Messenger of Allah”’, he said: ““disobedience of parents’’, he was lying on
his side and sat up and said: ‘“The false testimony, the false testimony”’. *
He repeated it continuously until we wished that he would remain
silent””. @

So, testimony is a collective obligation according to the statement of the
majority of scholars ) Whoever asked to testify, he/she the choice either
to testify or not.

2- Characteristic of Testimony:
Due to the importance of testimony Allah says:

““And pursue not that
Of which thou hast

(1) Surat An-Nissa, verse 135,

) Sahih Muslim Bi Sharh An-Nawaw, v. 12, p. 17, Sunan Abi Daud, v. 3, p. 305, Sunan At-Tirmizi, v. 4, p.
472, As-Sunan Al-Kubra, v. 10, p. 159.

(3) Fath Al-Bari Bi Sharh Al-Bukhari, vol. $, p. 309, Sahih Muslim Bi Sharh An-Nawawi, vol. 2, pp. 81-82,
Musnad Al-Imam Ahmed, vol. 3, p. 131, Majma’ Az-Zawa'id Al-Fawa'id, vol. I, p. 103, As-Sunan
Al-Kubra Li Al-Baihaqi, vol. 10, p. 121, Sunan At-Tirmizi, vol. 4, p. 475.

(4 Al-Mughni wa Ash-Sharh Al-Kabeer, v. 12, p. 3, Matalib Ula An-Nuha, v. 6, p. 592, Nihayat Al-Muhtaj,
v.8, p. 320, Mughni Al-Muhtaj, v. 4, p. 450, Manh Aj-Jaleel, vo. 8, p. 484, Hashiyat At-Tahawi Ala
Ad-Durr Al-Mukhtar, vo. 3, p. 228,
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VIEW

63- Rule on Uncertain Testimony to Bring Utility For Someone:

The enquirer says that a friend of his applied for an assistance and this
assistance was Conditioned. To meet these conditions, his friend, asked
him to testify that the latter meets all these conditions. But the former (the
enquirer) doubted that his friend met the conditions required. Although he
was doubtful, he testified in favour of his friend in order to bring about
utility for him thinking that testimony in public affairs is less sinful than the
private one. He asks whether such an act is permissible?

To respond to this question, we have to clarify the followings:

1- Testimony is very important to settle dispute, refute injustice and to state
facts. Thefefore, Qura’n and Sunnah ordain to testify in order to confirm
rights and fend off disputes as stated by Allah in the following verse:

‘‘And get two witnesses
Out of your own men”’. )

The witnesses are requested to testify whenever they are asked to:

““The witnesses

Should not refuse
When they are called on
(For evidence)’ Q@

Also, Quran has ordered us not to conceal testimony and those who
conceal it are described as:

““Conceal not evidence;
For whoever Conceals it,
His heart is tainted

With sin”.®

(1) Surat Al-Baqarah, verse 282,
(2) Surat Al-Baqarah, verse 282.
(3) Surat Al-Baqarah, verse 283,
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the earth. Everything happens after this and prevents to get benefited from
the land such as stoppage of rainfall. This act is considered from Allah and
therefore, the lessee has not got the requested benefit from the rented land.
This also applies to the collapsed of a house and the dead animal which as
a result the benefit has not been achieved.

As for saying that the lessee has achieved a benefit by cultivating the land
and sowing the seeds. This is not a benefit because he only spent his money
and his efforts on preparing the land and sowing without harvesting. He
did only in hope that he will be benefited later on as Allah says:

“Glory to Allah, who created
In pairs all things that

The earth produces, as well as
Their own (human) kind

And (other) things of which
They have no knowledge”” .

Allah also says in this regard:

““With it He produces

For you corn, olives

Dates-palms, grapes,

And every kind of fruit”’,®
In another verse He stated:

“‘And produce therein grain

And Grapes and

The fresh vegetation

And Olives and Dates”.®

To refute the opinion of those who hold that the contracted things must
be capable of?. It is impossible to control flowing of water from the ground
or rainfall as well as the collapse of a house. The two yanies both of them
can’t control these acts because they are God’s acts.®

(1) Surat Yasin, verse 36,

(2)  Surat An-Nahl, verse 11.

(3)  Surat Abasa, verses 27-29,

(4)  Majmou’at Ar-Rasa'il Wa Al-Masa'il, first edition, 1403H (1983), Dar-Ul-Kutub Al-A'Imeyyah, Beirut
Lebanon, pages 408 and 409. :
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he/she should warn the blind and the walker to take care of the danger
otherwise he would be held responsible. Also, the owner or the rider of an
animal are not held responsible if the walker is found to be deaf of the one
whose eyes are bound due to sore-eyed. If the animal was in a desert and
damaged a plantation during the day or night, the one who takes care of it
should be held responsible because he failed to tie it. If he tied it and it
damaged the plantation or he sent it to a pasture in the middle of a
plantation and he did his best in order not to damage the plantation, he
should not be held responsible, if it damaged it.

The borrower, entrustee, clipper and usurper are regarded as the same as
the owner. So, they are responsible for any damage occurs for the animal
in their possession and care. If the damaged item was in an enclosure that
has a door and was left opened by its owner or that the item was left in the
public street by its owner,the owner of the animal, borrower, clipper or
anyone who takes care of it must not be held responsible for the damaged
material because its owner failed to protect it.

Among animals which are excluded, birds such as homing pigeon if it
was sent by its owner and broke something or picked up seeds the owner
must not be held responsible because it was a customry to send it as stated
by Ibn As-Sabagh in Ar-Rawdhah. But cats if not tied or taken care of
during day and night, their owners are held responsible for any damage
caused by them. Because these kind of animals can be controlled by its
owner.(V

4- Consensus on the Act of God that Invalidates Lease
By Imam Tagyoudeen Ibn Taimeyyah(*)
There is a consensus that the act of God invalidates fees of lease, lessens
it or annuls it. Matters such as the death of a rented animal, collapse of a
rented house, stoppage of rain or flood which are caused by Allah, makes

the contract invalid because the lessee has no hand in it. It is a divine act.
The lessee has to prepare the land for planting and he has to sow seeds into

(1) Fath Al-Wahab Bi Sharh Manhaj At-Tulab, along with its footnote, Ar-Rasa’il Az-Zahabiyah Fi
Al-Masa'il Ad-Daqiqah Al-Manhajiyah, Mustapha Az-Zahabi Ash-Shafei, Dar Ehya’ Al-Kutub
Al-Arabiyah, Yahya Al-Babi Al-Halabi and his partners, pages 169 and 170.

(*) A Hanbali scholar. Born in 661H and died in 728H.
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of Hammad from Ibrahim that Umar had approved the testimoney of a
man and two women in marriage and separation.

Mohammed stated that: «We hold this opinion and it is Abi Hanifa’s
opinion».(’

3- Damage Caused by Animals
By Sheikh Yahya Zakaria Al-Ansari(*)

Whoever owns, leases, borrows or usurps an animals, he/she should be
held responsible for any damage or death it causes whether that he/she was
leading or riding it during day or night, because the animal is under his/her
control and he/she should take care of it. You can not guarantee that if
someone who is not the owner who gives a permission to a boy who is
immature to ride it, or an insane to control it as its owner does or if the
animal was goaded by someone without the consent of its owner or the
animal managed to overcome its owner and someone tried to stop it and
during this process, some materials were damaged. In this case the one who
gives persmission other than owner to a boy to ride it, the one who goads it
and the one who tries to stop it, should be held responsible for any
consequence resulted. If it fell dead or its rider and damage occurred as the
result of this fall, he/she (Owner) should not be held responsible if the
animal was accompanied by a leader or driver who were equal in
responsibility. He should be held responsible only for its rider or the thing
that was damaged by its urine or its dung because leaning against is
conditioned on safety of consequence as in scuttle and wing. This is stated
in'‘Ar-Rawdhah (a book) in prohibitions chapter transmitted from
Al-Umm, Al-Ashab and Al-Majmou’. The owner of the animal may not be
held responsible if it were carrying firewood and these firewood scratched
a building and as a result it fell down or caused some damage to it orin a
crowded public street the animal hit a blind or a person who walked on the
same direction and was hit in the back by the firework and caused harm to
him/her. The owner of the animal in order not to be held responsible

(1) Muwatta’ Al-Imam Malik, Narration of Mohammed Ibn Ash-Sheibani, commentary and verification of
Abdulwahab Abdulateef, First edition, Dar-Ul-Qalam, Beirut, pages 179 and 180.
o
() A scholar of Shafei school of thought. Born in 823H, and died in 926H.
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its yields and buildings on it and then the right of purchasing before others
can be applied.

Malik said that preemption can be in a deceased or alive person’s
property if his relatives fear the deceased’s property loss, they have to
divide it and then they can sell it and consequently there would be not one
other than them to be favoured with the right of purchasing before them.

Also, Malik stated that no preemption would be in a camel, cow, goat,
limb of an animal, cloth or well. Preemption can be only in divisible things.

If someone bought a piece of land from alive people, he should raise the
issue to the ruler. Either they be favoured with preemption of the land
becomes his. If he did not raise the issue to the ruler and they knew about
his purchasing and did not argue except after an elapse of a long time. In
this case their right to claim preemption is lost.

2-MARRIAGE OF SECRECY

Malik stated that on the authority of Abi Az-Zubeir that Caliph Umar
had summoned a man who married and whose marriage was testified by
only a man and a woman and Umar told him that his marriage was
regarded as a marriage of secrecy and therefore he could not approved it.
This means that if the man did not produce witnesses to prove his marriage,
Umar, the Caliph, would order stonning punishment to be implemented on
him.

Mohammed (a scholar) said that, ‘‘we are for this rule’’ because
marriage in Islamic point of view is imperssible unless two witnesses (males)
testify to it consummation and Umar’s statement was a clear message to
observe this rule in respect of marriage testimony which necessiates
attendance of two men or a man and two women to testify to the marriage
consummation. A marriage witnessed by two men or a man and two
women is in Islamic point of view is a publicness marriage. While any
witnesses less than this number, the marriage is regarded as a secret one.

Mohammed said that Mohammed Ibn Aban stated that on the authority

(1) Muwat’a Al-Imam Malik, Narration of Yahya Al-Laythi, prepared by Ahmed Ratib Armoush, tenth
publication, 1407H (1987), Dar-Ul-Nafa'is, Beirut, pages 506 and 508.
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FATAWA AL-FUQAHA

1-WHO DESERVES PREEMPTION AND WHO DOES NOT
By Al-Imam Malik Ibn Anas(*)

Abo Bakr Ibn Hazm stated that Uthman Ibn Affan said, “‘If borders of
land were set there would be no preemption and there is no preemption in
a well or in a male palm tree”’.

Imam Malik said that: «We are of this opinion and there is no
preemption in a divisible or indivisible road».

We hold that there is no preemption in a courtyard whether it is divisible
or not.

Also, Malik stated that if a man bought a jointly owned lot of land on
option of sale whose partners wanted to be favoured with the right of
purchasing before others. He said (Malik) they can not have that unless sale
is concluded for the purchaser and later on they can be favoured with the
preemption. Malik said in relation to a person purchases a land and
remains in his possession for a long period of time and later on a man
comes and claims that he has a portion of inheritance in the said land. He
should be given the right to purchase it on condition that he should prove
the right of inheritance. Everything is yielded by the land is the right of the
former purchaser until the day the claimer proves the right of inheritance
because the former purchaser took care of it and he would be held
responsible for any damage occurs as a result of plant death or flood.
Malik said if there was a slong period of time elapsed or the witness of
purchasing, purchaser or seller were dead or alive but they forgot the sale
and purchase of the lot, right of preemption can not be given. If the matter
is contrary to this and there was a short time elapsed since the purchase of
the lot but the purchaser concealed the price in order to ward off
application of preemption against him, the lot must be estimated as well as

(*) Founder of Maliki school of thought. He was born in 93H and died in 179H.
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you. One of you (litigants) may be two inteligent than the other in proving
his Icaim. If I ruled in favour of him and he knows that was not his right,
this rule would be as a piece of fire, so please don’t deceivingly take
something that is not yours».® Right remains always as it is, never changes
by time and place as Umar Ibn Al-Khatab may Allah be pleased with him
says: «Right is old and nothing can invalidate it».®

It can be concluded that if a judge ruled in favour of another due to false
evidence not known to the judge but he ruled according to this evidence.
The one whom the judge ruled for his favour is still liable for what he had
gained deceivingly through his inteligence, as the Almighty Allah says:

«Every soul will be (held)

In pledge for its deeds».

Allah knows best and may blessing of Allah be upon his latest and honest
Messenger.

(1) Sunan AT-Tirmizi, vol. 2, page 398, Al-Lu’Lu’ Wa Al-Marajan, pages 192-193, Musnad Al-Imam Ahmad,
vol. 6, page 290.

(2) As-Sunan Al-Kubra, vol. 10, page 119, Akhbar Al-Qudhat, Li Waki'a, vol. 1, page 73.

(3) Surat Al-Mudathir, verse 38.
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engineer and the constructor must not be exempted from liability in
relevant to their negligence and failure to shoulder their responsibility in
line with terms of the contract.

How to Compensate Errors?

The liabilities of architects and constructors are based on their contracts,
their transgression or both. There are two types of harms entailing the
errors of architects and constructors:

a) Complete damage of the building and remains invalid to be utilised. In
this case, compensation should be paid fully because the building
became useless.

b) Partial damage of the building such as decrease of units or its smallness
or existence of defects in some parts of the building which prevents full
utilizing of the building. In the case; a thorough assess of the building
should be carried out and the doer is to be given a choice either to repair
the defect in the building or compensation. The compensation should
be carried out by judiciary with the aid of experts for materials
harms.®

Drop out of Compensation:

If the defects were the architect’s fault then he must be liable and if it
were the constructor’s fault he should be laible. Defects sometimes are
hidden and can’t be discovered exept after along time. Due to this fact,
many states have enacted rules to be applied on these case (hidden) defect
to ensure the right of the building’s owner.

These rules vary from one state to another. Some states stipulated
passage of thirty years, some states stipulated passage of twenty years and
others ten years. This means that the right of compensation will be dropped
after passing of these years according to the rules of each state.

In the Islamic Shari’a, the matter is different, the right of compensation
can'’t be dropped out due to the strong argument of a litigant or his cunning
in claiming. Thus the Messenger of Allah says: «You may come to me and
each one of you claims someting on his brother. I am a human being like

(1)  Nazaryat Ad-Dhaman, Dr. Wahabah Az-Zuhiyli, page 95.
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orphan’s property and thus observance of Allah’s commandment should
be carried out as He says in the following verse:

‘0 ye that believe!
Betray not the trust
Nor misappropriate Knowingly
Things entrusted to you"“)
In another verse the Almighty Allah says:

““And come not nigh

To the opphan’s property,

Except to improve it”’,

Thus exemption of the engineer and the constructor from liability in
matters relating to endowments and orphan’s properties runs contrary to
Islamic Shari’a rules and according to them the superintendent of
endowments and orphan’s property are considered liable for any harm
occurs as a consequence of exemption.

3- Exemption of Liability on The part of The House’s owner:

This is impermissible because it leads to commiting unlawful deed,
despite the fact that the owner of the house has the right to relinquish his
claim after occurrence of harm, but this right is restricted only to his
property. He has no free hand in his body and its limbs. Scholars have
many opinions in relation to relinquishment of claim such as if someone
says to another: ‘‘burn my clothes or demolish my house’’, and the latter
did as he was ordered. In this case the doer must not be held liable for the
consequence. To justfy this, the owner has ordered this act to be done in
line with the right of having a free hand in his property.®) Is it permissible
for an owner of a building to exempt the engineer and the constructor who
built his house which consequently fell apart due to their fault of
negligence? In essence, it is forbidden to waste property and money despite
the fact that the owner has a free hand in his money and property because
this ownership is conditioned on that he has to pay Zakah (alms) from it
and also he is obliged to get benefit from this property and therefore, the

(1) Surat Al-Anfal, verse 27.
(2) Surat Al-An'am verse 152,
(3) Ad-Dur Al-Mukhtar, vol. 5, page 540.
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constructor stipulate to be exempted from liability in relevant to their
failure to execute their job properly, this condition is invalid and the second
party must not accept it.

2- Exemption of Liability pertaining to other’s right:

Liability of a building constitutes three forms of ownership or
authorization to look after it or superintending. The owner of a house
should built it properly because he is responsible for his children, wife and
his relatives who live with him in this house as the prophet peace be upon
him said: «All of ?'ou are responsible and every body of you is held liable
for his subjects» 1, He should not accept a condition in a contract to
expose his house to risk or his life and those who live with him as well as his
neighbours and passers-by.

If the one who is liable to look after the building of the house is a
representative, he has to make sure that the house is built properly and
should not exempt the engineer or the constructor from their liability
relating to be held liable for any harm occurs as a result of negligence or
failure to perform their duty properly. Because authorization is a trust and
the trustee must not betray this trust. For example authorization in
commercial transaction, the authorized must buy commodeties free from
defects.? Thus authorization relating to building is treated as
authorization in commercial affairs because the aim behind it is to live in
this house taking into consideration it safety. If the authorized worked
contrary to that by exempting the engineer and the constructor from the
liability, he would be a transgressor and therefore, he should be held liable
for his act.

As for the superintendent of endowment building and the guardian of an
orphan’s property, are both responsible in this regard. They are entrusted
to take care of this property and of course trust necessiates preservation of
the property and good management and care should be given to it. Because
the Islamic Shari’a prohibits breach of trust and mismanagement of

(1) Al-Lu'lv’ wa Al-Marajan, vol. 2, P. 242, Musnad Al-Imam Ahmed, vol. 2, p. 5, Sunan At-Tirmezi, vol.
4,P. 180.

(2)  See Al-Mughni Wa Ash-Sharh Al-Kabeer, vol. 5, p. 260 and 261, Nihayat Al-Muhtaj, vol. 5, p. 37. Imam
Abu Hanifah holds that the authorized may buy a faulty ity if the ization is icted
see Sharh Fath Al-Qadeer, vol. 8, p. 34.
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building or his failure to abide by the correct measurements pertaining to
the depth of diging or placement of iron and concrete and as a result
misappropriate measurements gave rise to the collapse of the building.
Therefore, the constructor is liable for his failure to discharge his duty
properly as the architect and the superintendent architect. Their liability is
left for the judiciary to look into it according to its occurrence, causes and
those who are envolved in.

Agreement on Scope of Liability Exemption:
This includes three types of exemption:

1- Exemption in a matter related to legislation:

There are some matters prohibited by the Islamic Shari’a. In this case, it
is impermissible to agree on exemption of such liability because in every
matter that the Omnipotent enjoined or prohibited us to do it, is no doubt
in its abandonment there is a benefit for us as we can see that in the
commandment of exposing ourselves to risk or danger. Allah Almighty
said: ““‘And make not your own hands contribute to (your) destruction”®,
And also He said:

““Nor kill (or destroy)

Yourselves: For verily

Allah hath been to you

Most Merciful!”’®

Allah has probibited deception and cheating because it leads to mischief
and eating up of property for vanities and thus Allah prohibited it:

‘“‘And withhold not things

Justly due to men,

Nor do evil in the land,

Working mischief”’ O

Every agreement on vanity which comes into conflict with Allah and His
Messenger’s commandment, is verily impermissible. If the engineer and the

(1) Surat Al-Bqarah, verse 195,
(2) Surat An-Nissa, verse 29.
(3) Surat Al-Shua'ra, verse 183,
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If somebody sprinkled water on the public road and someone or an
animal got harmed consequently, the causer is to be liable,"”

In the Hanbali school of thought, if a wing of building or an archway
were built on a penetrating road and fell down on something and caused
damage to it, the causer is to be held liable.”

On this, it can be based that the superintendent architect if he left unused
materials on the public road and these materials cuased harm to a human
being, he should be liable to that harm. If he left sprinkling water leaking
on public road and this caused harm o a human beig, also he should be
liable for. If the superintendent is liable for harm resulted from the unused
materials of a building and sprinkling water, then it is more worthier to be
liable for every harm occurs as a result of his negligence.

Liability of Constructors Pertaining To Deceiving
Or Negligence to carry out Their obligations:

The constructor may be liable to provide building materials. He may
bring materials less in quantity and quality other than the one prescribed in
the design. If he did so, he is a deceiver betrayed his trust and this is
prohibited in the Islamic Shari’a as the Almighty Allah says:

«O ye who believe!

Betray not the trust

Of Allah and the Messenger,

Nor misappropriate Knowingly

Things entrusted to you».”

The Messenger of Allah (pbuh) also says; «Whoever deceives us is not
from us».) Therefore, the deceiver is liable for the harm occurred as a
result of his deceiving. The constructor may fail to discharge his duty
properly such as his failure to choose the good land to erect on it the

Al-A'ugud Ad-Duriyyah, vol. 2, page 262, Sharrh Fath Al-Qadeer, vol. 10, page 310, Bada'i As-Sana'i,

vol. 7, page 287.

@ MM:I:MI Wa Ash-Sharth Al-Kabeer, vol. 9, pages $75-576, Kashaf Al-Qina’ An Matn Al-Eqna’, vol. 6,
page 18,

(3) Surat Al-Anfal, verse 27,

(4 Sahih Muslim Bi Sharrh An-Nawawi, vol. 2, page 108, Naylu Al-Awtar, vol. 5, page 324.

a
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Ash-Shafei school of thought has some opinions that those who are paid
are to be liable.!"

As for the Hanbali school of thought, if a manufacturer spoiled a cloth
after fabrication, the owner is to be given a choice either to accept it non
fabricated and pay no charge to the doer or to accept it spoiled and hold the
manufacturer liable and pay him the charges®.

It can be based on these juristic rules that if an architect designed a
layout for a building and the landlord constructed the building in line with
the design and then the building fell apart, cracked or became useless for
residing, then the architect has to be liable and the following conditions
should be put into consideration:

a) Transgression on the part of the architect and this means failure of the
architect to meet the scientific and technical requirements in his design.

b) Occurrance of harm or in other words, the callapse of the building or
its cracking which makes it prone to harm.

c) Auvailability of relationship between the design and occurrance of harm
and this is a key condition for liability. If the building fell or cracked
due to an act of God or due to transgression of a neighbour and the
like, their is no liability on the part of the architect.

Liability of the Superintendent Architect:

If a superintendent neglegts to discharge his job properly, he is
considered not careful. In the Islamic jurispudence there are many
examples for harm that occurs as a result of negligence and in this case
liability is an obligatory. In the Hanafi school of though things that cause
harm to public must not be left in roads. If somebody dug a well or placed
a stone or a heap of earth in the road and someone or an animal suffered
harm as a result, then the one who did so must be held liable for his act.”’

(1) Al-Majmou', vol. 15, pages 98-100, Al-Aum, vol. 4, pages 37-38.
(2) Al-Mughni Wa Ash-Sharrh Al-Kabeer, vol. 6, pages 109-111, Sharrh Muntaha Al-Eradat, vol. 2, pages
378-379, Kashaf Al-Qina’ Ann Matn Al-Eqna, vol. 4, pages 36-37.
A3 ilnhi}'ll Radd Al-Mukhtar, vol. 6, pages 593-594, Hashiyat Al-Tahawi A'la Ad-Durr Al-Mukhtar, vol.
, page 288.
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occurred, but it is conditioned that someone must be witnessed to the non
compliance of the owner to its demolition".

In Maliki school of thought, if a building was built inclined and fell and
caused damage, the doer has to be liable absolutely. If the inclination
appeared and he failed to repair it until its collape, then he has to be held
liable even he had not been warned®.

In Ash-Shafei and Hanbali schools of thought, if the owner of the
building built on an inclined wall and caused harm, he had to be liable for
that harm. If the building was straight and later inclined and fell and
damaged something, he must not be held liable because the cause of the
collapse was not his fault.”” In another opinion of As-Shafei school of
thought the damage should be the liability of the family of the building’s
owner because he left the wall deviated as if he built it leaned to the
street.)

In the Islamic jurisprudence there are many rules relating to
manufactures and their liability concerning their handicrafs and those rules
are applicable on architects and contractors. An example to those rules is
what stated in Hanafi school of thought that if a man paid to a dyer to dye
for him white clothes into blue ones well known to both of them but the
result of the dye turned out to be in bad shape. If the dye was too bad in the
eyes of the dyers, then the dyer has to be liable,

According to Maliki school of thought the handicraftmen are liable for
what they manufacture because they appointed themselves to do it whether
itis with or without pay or whether it is done in their handicrafshops or in
their residences. They have to be liable for their handicrafts even it is not
stipulated to be held liable'®.

Majma® Al-Dhamant, pages 182-183, Hasiyat Radd Al-Mukhtar, vol. 6, pages $58-600, Bada'i As-Sanai’,

vol. 7, page 283.

) Manh Aj-Jaleel, vol. 9, pages 363-364, Mawahib Aj-Jaleel, vol. 6, page 321.

(3)  Nihayat Al-Muhtaj, vol. 7, page 358, Mughni Al-Muhtaj, vol. 4, pages 85-86, Al-Mughni Wa Ash-Sharth
Al-Kabeer, vol. 9, pages §71-573.

(4)  Al-Majmou’ Sharrh Al-Muhazah, vol. 19, page 22.

() Tabsirat Al-Hukam, vol. 2, pages 227-288, Al-Mudawanah Al-Kubra, vol. 3, pages 373-375, Mawahib
Aj-Jaleel, vol. 5, page 430.

(O] 1Al~A'und Ad-Duriyyah Fi Al-Fatawa Al-Khayriyah, vol. 2, page 106, Bada® As-Sana’, vol. 4, pages

16-217.

a
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designs a layout that covers all conditions agreed upon and this agreement
is governed by customs. If the customs of the area in which the building is
wanted to be constructed do not prefer designing of windown and frames
on the exteriors walls, then in this case, the architect has to abide by these
customs as well as the superintendent architect and the constructor within
scope of their liability.

Custom in Islamic jurisprudence is existing and jurists have
acknowledged its existence in accordance to the Almighty Allah’s
commands:

«Hold to forgivenecess;
Command what is right»

The Messenger of Allah has also said that in this respect, «Everything
Muslims sees it good, Allah sees it good too and everything Muslims see it
bad, Allah also see it bad»®.

From the above evidences, it has been proved that custom can serve as a
reference to be (referred to when non availability of a written contract
exists between the architect and the owner of the building or between the
latter and the contractor pertaining to buildings affairs.

@

Liability of Incompetent Architect:

If an architect failed to discharge his duties such as designing a layout
which does not conform to the requirements relating to the specifications,
measurements and quantities required to the building and consequently
harm occurred as a result, the architect is in this case, is considered causer
of the collapse. According to the jurists, the causer is liable for his act
whether it is done deliberately or as a result of incompetence”’. We can
provide examples from jurisprudence in respect of building a lean wall, in
the Hanafi school of thought, if a wall is built inclined from the begining,
the doer is to be held responsible for what is damaged as a result of the
collapse of the wall without a witness. While if the wall was straight at the
begining and then inclined and fell, its owner is liable for the damage

(1) Surat Al-A'raf, verse 199.

(2) Kashf Al-Khafa’ Wa Muzeel Al-Ilbas, vol. 2, page 245.

(3) Majalat Al-Ahkam Al-A’dliyah, vol. 1, pages 82-84, Al-Mughni Al-Kabeer, vol. 9, page 564, Manh
Aj-Jaleel, vol. 9, page 363, Al-Majmou’, vol. 19, page 15.
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Fulfilment of obligations require to be honest in execution and
perfection as the Islamic Shari’a has ordained as stated in the hadith of the
Messenger of Alla, (pbuh): «May Allah forgive whoever did a job and
perfected it»®,

3- Obligation:

This is pertaining to the rules and regulations set up by the authority
liable for building aiming at security and safety of building.

Among these rules, the architect should be trained with experienced
architect for sometime as well as the design should be signed by more than
one architect in order to ensure the exactness of the layout. Also among
these rules, the stipulation of separating between design and
superintendence. To give an example to that is the stipulation of the
construction materials to be from stone or cement and others. Or its heights
to be of certan measurements or stipulating the base and the pillars to be of
special strength as the case in the public building such as mosques.

Roads and Buildings System in the kingdom of Saudi Arabia stipulates
that the constructor should be holder of a certificate issued and attested by
famous experts of his craftsmanship to certify his experience in this field.
Constructors are obliged to obey those entrusted with authority pertaining
to building affairs in compliance with the Omnipotent’s Commands.

«O ye who believe!

Obey Allah, and obey

The Messenger,

And those charged

With authority among you ),

Obedience is necessary in the Islamic state system because it preserves
rights and prevents harm as well as organising procession of life.

4- Custom:

The relation between an architect and an owner of a building is based on
averbal agreement in most cases. It is indisputable that the architect

(1) Kashf Al-Khafa’, vol. 1, page 513.
) Article No. 37, Roads and Buildings System.
(3)  Surat An-Nissa, verse 59.
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injustice, betrayal, cheating and others by the Islamic Shari’a, it means that
the relation between the engineer, constructor and the owner of the
building is to be based on justice and therefore, the engineer and the
constructor are liable for any act which runs contrary to the contract.

2- Contract:

In building matters the contract is created between the owner of the
building and the architect. In the design contract, the architect is obliged to
employ his knowledge in a form of design explaining in it conditions and
specification and measurements of the building in return for a wage to be
paid for him. It is not necessary that the contract to be written, because the
architect’s acceptance to employ his knowledge is adequate that he be a
party of that contract.

While the superintendence contract, the superintendent architect is
obliged to supervise the building by following the process of installation
and application of the layout in relation to the measurements, quality and
quantity of materials. He should be liable for his failure to do his job
properly while the architect is liable for his design. The superintendent
architect is not to be held liable for the draftsman’s shortcomings. But in
essence, he is required to inform the owner of the draftsman’s faults during
the construction otherwise he has to be liable.

According to the contract between the owner and the constructor, the
latter has to effect the design as it is and he should be held liable for any
mistake results on his part. Sometimes the liability is shared by the
architect, the superintendent architect and the constructor.

Once a contract is concluded, then its fulfilment is required in
compliance with the Almighty Allah’s orders:

«0 ye who believe
Fulfil (all) obligations»®

Also, in compliance with the Messenger of Allah’s orders (pbuh):
«Muslims have to fulfil their Obligations except prohibition of Lawful and

allowance of a Prohibition»®.

(1) Surat Al-Ma'idah, verse 1.

(2) Sunnan At-Tirmezi, vol. 3, page 635, As-Sunan Al-Kubra, vol. 6, page 79, Kanz Al-A'umal, vol. 4, page
367.
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the society as he wishes people to treat him nicely and amicably.
Allah has stated in the Qur’an not to transgress as we see in the following
verse:

“‘But do not transgress
For Allah loveth not transgressors
Also, Allah has prohibited injustice as stated in the following verse:

1'(1)

““And whoever

Among you does wrong,

Him shall We cause to taste

Of grievous chastisement”’.®

The Almighty Allah has prohibited the eating up of property for vanities
as He said:

‘“‘And do not eat up

Your property among yourselves

For vanities”

Also from the Islamic principles is the fulfilment of trust in observance
to Allah’s commandment:

““Q ye who believe!

Betray not the trust

Of Allah and the Messenger

Nor misappropriate Knowingly

Things entrusted to you"(“)

Among others principles of Islam is prohibition of cheating in all its
forms. Therefore, the engineer and the constructor are obliged in relevant
to building not to transgress on the other party whether this transgression
is directly or indirectly, accidentally or intentionally. They should not do
injustice to the other party by way of exploitation, betrayal, deception or
other forms of injustice.

From the above, we conclude that in prohibition of transgression,

(1) Surat Al-Baqarah, verse 190.
(2) Surat Al-Furqan, verse 19,
(3) Surat Al-Baqarah, verse 188.
(4) Surat Al-A’nfal, verse 27.
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would cause harm immediately or later such as his non-abidance by
checking the soil on which the building would be erected and failure to
make adequate rooms for the bases by drilling until reaching the
appropriate level of depth so as to construct the base of the building or his
negligence to mix the proper proportion of concrete which will result in its
disbalance and consequently affect the total pressure and therefore, the
required architectural resistance is not achieved and the like.

Errors of Constructor:

Their errors are non complicance with following the draftsman’s design
as well as not following instructions of the superintendent engineer and
resort to deceiving in the construction materials such as provision of bad
quality concrete or non abidance by following the prescribed specifications
of lessening the amout of iron and the like. Besides individual errors of
both the constructor and the superintendent engineer, they may be
collectively responsible for the errors of each other such as deception in the
construction materials on the part of the constructor and th
superintendent’s failare to prevent him fromn doing so or to notify the
buildin’s owner about his deception.

In this case they are both responsible for their errors.

Liability of Architects and contractors:

The architect as a draftsman or superintendent architect and the
constructor as he is obliged to provide construction materials or labourers
or both. They are burden with a huge liability to construct a building
faults-free and in conformity with basic security requirements in order to
protect properities and selves.

This responsibility is based on four items:

a) Legislation. b) Contract. c) Obligation, and d) Norms.

1- Legislation:

The pasic principles in Islamic Shari’a are the sanctity of the self, religion
and honour. Therefore, it becomes obligatory on Muslim not to transgress
one’s self or property directly or indirectly as well as to be careful not to do
wrong and to be of good conduct and behaviour in line with Shari’a
instruction. He is enjoined not to cause harm for others and at the same
time, he is ordered to create an atmosphere of love for other members of
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There is another party, that is to say the authority responsible for the
building. In the Islamic jurisprudence this authority is known as (Hissba)
based on virture promotion and vice prohibition. This authority plays a
protective role in delegating an inspector of its honest officials well versed
in building and designing in order to enjoing constructor to perfect their
practice and prohibt them from cheating and fraudulent. Also, the role of
the inspector is to hold responsible the one who does not do his practice
properly or resorts to deception as well as to evaluate damage if it occured,
to deter repetition of such practice, besides his role to advice labourer and
employer to be faithful and sincere.

Mistakes of Architect and constructor:

An architectural engineer is supposed to be holder of a scientific
qualification qualifies him to contract with others in order to design for
them their building in accordance to their specifications and from a
scientific point of view. This qualification should be applicable to the
superintendent architect. Mistakes are divided in two types, mistakes
pertaining to incompetence and the others are due to negligence and failure.
Error of Design:

The architec usually designs layouts of buildings and sometimes during
construction of the building the superintendent architect discovers an error
in the design such as the design fails to specify the exact amount of iron to
be used or correctness of measures. It could be an easy matter if it was
spotted in the first phase of execution because it can be corrected before
harm occurrance. But sometimes this error is discovered after completion
of the building, and consequently complete or partial collapse or cracks in
the building occur as a result and this becomes invalid for the purpose it has
been built for.

Sometimes the defect results from a fault in lightening conduct or due to
sanitary specifications and therefore, fire breaks out or leakage of water
and the like could result and the building becomes prone to danger or
remains invalid to be utilised. Also, could be happened if the engineer did
not take precaution relating to the constructing materials which would
result in costing the owner of the building two much.

Architectural Superintendence Error:
Negligence of an architec could lead to a number of violations which
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The prohibition against you,
Transgress ye likewise
Against himy»"

In this connection, the prophet peace be upon him has fully prohibited
transgression as it has been reported that he had said: «Your blood,
properities and honour are prohibited for your as the prohibition of this
day, this month and this city»®.

Also, the prophet peace be upon him emphasized non-inflict of harm on
others as he says: «There should be neither harming nor reciprocating
harm»®. All the above-mentioned evidences denote the probibition of
inflicting harm whatever its kind on others.

Building’s harm is resulted due to its collapse or falling of one part of its
and causes harm to neighbours and passers-by and others and no doubt fall
or collapse of a building is a result of malpractice. From this point the
research commences to define the liability for two reasons:

a) To diagnose the cause in order not to be repeated and deterrence of
danger.

b) To name who is responsible about the incident so as to compensate the
victims of this incident.

Nowadays there are three parties participating in construction of
building:

1- The archetictural engineer who designs it, and sometimes is represented
by an architec, a draftsman or an electrical engineer.

2- The constructor, who constructs the building and in most cases is
represented by other parties such as a carpenter, blacksmith or a painter
and the like.

3. The owner of the building, the one for whom the above mentioned
parties work for his interest and may carry out the procession of
building including design, construction and supervision especially if he
is an engineer and a mason as well.

(1) Surat Al-Bagrah, verse 194,

(2) Al-Lu'lu Wa Al-Marajan, vol. 2, page 183, Musnad Al-Imam Ahmed, vol. 5, pages 40 and 41.
(3) Sunan Ibn Majah, vol. 2, page 484, Muwata’ Al-Imam Malik, page 529.

(4) Naylul-Auttar Li Ash-Shawkani, vol. 5, page 386.
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Muhammed Ibn Rushd has defined it as a save keeping for money designed
to make it difficult to be entered such as lockings and closures and the
like™®.

The stipulation of imposing theft punishment only on entering secured
building is a clear indication to the importance of building for the purpose
of protecting money in shops and the like and failure to do so means
negligence and laxity.

Building For purpose of Imprisonment:
Dentention and jailing is a legitimate for the one who does not follow
Allah and His Messenger’s orders as well as those who commit wrongs.
Therefore, the punishment designed for them in this present life is
imprisonment so as to deter them to repeat the same wrong in compliance
to Allah’s command.

«Or exile from the land»®.

Exile means imprisonment as the Messenger of Allah and his
companions had enjoined that jails and dentention centers to be fortified in
order not to encourage escape of detainees and prisoners. This shows the
vital importance of building jails and dentention centers in the interest of

the nation.
Legitimate Basic of Responsibility in
building and construction:

The Shari’a rules are based on justice and maintenance of balance.
Therefore, it is not allowed for someone to inflict harm on the other,
otherwise if he willfully, did that, he had to be punished accordingly. Thus
Allah prohibits transgression and says in this regard:

«But do not transgress

For Allah loveth not transgressorsy.”

Also the Almighty Allah says:

«If then any one transgresses

(1) Bidayat Al-Mujtahid wa Nihayat Al-M id, vol. 2, page 449,
(2) Surat Al-Ma'idah, verse 33.
(3) Surat Al-Bagrah, verse 190.
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mosques is a preservation for religion and building of prisons is a
preservation for nation. These necessities are a branch of the fifth
legitimate necessities.”

Islam ordains building of residences so as to protect and honour the self,
while on the contrary prohibits life of homeless because it leads to
frustration and humiliation. Allah has mentioned homes in the Holy
Qur’an.

«Homes of rest and quiet

For you: and made for you»®,

For that reason the Almighty Allah has made the earth flat and provides
mankind with natural and manufactured materials in order to make it
easier for him to build him home.

Building for the purpose of worshipping:
Islam enjoins building of mosques because they are place of worshipping
Allah and this building is of two types:

a) Invonluntary building to be carried out individually and the Almighty
has made it a desirous job as He Says:

«The mosques of Allah

Shall be visited and maintained

By such as believe in Allah

And the last Day»,®
b) Obligatory building to be carried out collectively which includes

treasury houses, and housing of its custodians as well as mosques.
Building for the purpose of Keeping Money:
This is to be executed for purpose of keeping money in a safe place well

protected against theft, that what jurists call it secure places against

usurpation or theft. Jurists are in agreement that punishment to be applied
on a thief if the stolen money is taken from a fortified building. Imam

(1) The fifth legiti ities are pi of the self, religion, mind, properity and honour.
(2) Surat An-Nahl. verse 80.
(3) Surat At-Tauba, verse 18.
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3- Hate of Ornamentation:

Although beauty is one of Islam’s character but acceptance or
non-acceptance of decoration depends on the aim behind it. If the aim
behind decorating a mosque to honour it, this can be acceptable from an
Islamic point of view, if the aim is other than that, such as a wordly aim
without a value, then it can not be accepted as Allah says:

«And also adornments

Of gold. But all this

Was nothing but enjoyment

Of the present life.

The hereafter, in the sight

Of thy Lord, is

For the Righteous»”

The Messenger of Allah says: «The worse of a nation’s deed is
ornamentation of mosques»®. Ornamentation is accepted if it is not
aimed at extravagance and wasting money because the Almighty Allah says
in this connection:

«Wear your beautiful apparel

Atevery time and place

Of prayer: eat and drink:

But waste not by excess

For Allah loveth not the wasters».

If this is the case of prohibition in eating and drinking, then other than
this, is more worthier to be prohibited.®

@

Building Prerequisites:

Building is a must for our necessities which pertaining to the self,
religion, properity and security because in building there is a preservation
for the self, building of shops is a preservation for money, building of

(1) Surat Al-Zukhruf, verse 35,

(2) Kanz Al-Amal, vol. 7, page 668, Sunan Ibn Majah, vol. 1, page 244,

(3) Surat Al-A'raf, verse 31,

(4) Seeadornament research, Dr. Muhammed Rawas Qala'h Ji, Contemporary Jurisprudence Research
Journal, vol. 1, page 65, eighth Issue, second year 1411H.
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in Holy war) necessiates the Mujahid (one who fight in the cause of Allah)
to be strong and capable to play his role in fighting against the enemy
otherwise his striving is not perfect. In transaction among people, any job
carried out by some must be done perfectly as the Messenger of Allah says,
«My Allah be merciful with one he perfectly carries out his work»®,

Strength is stated in the Holy Book and Allah is described as the
Almighty and He says:

«For Allah is full of Strength,

Exalted in Might»®

The Messenger of Allah (pbuh) had adviced that building should be
strong as reported by Talaq Ibn Ali At-Tamimi that he once went to see the
Prophet peace be upon him while he was building his Mosque and many
Muslims work with him and I was very experienced in mixing mud. I took
the shovel and I started mixing it as the Prophet (pbuh) turned to the
Muslims and said to them: «leave Al-Hanafi alone with the mud for he is
the most experienced among you in mud»®,

The above-mentioned evidences indicate that strength is a condition in
building because in building we can protect, preserve and guard ourselves
and our properities agaisnt risk. To protect ourselves and our properities
can not be achieved unless this building is strong, otherwise we subject
ourselves nd properities to harm and whoever built it or designed it would
be liable accordingly.

2- Building and Beautifaction:

Beauty is required in building and construction as required in clothes and
the like as the Messenger of Allah says «Allah is beautiful and He likes
beauty»™®. The beauty of a building is in its design and harmony according
to the norms of time and plae since it is likable in itself and in its ends and
no means by it boasting and vanity.

(1) Kashf Al-Khafa' Wa Muzell Al-Elbas, vol. 1 page 513.

(2) Surat Al-Hadeed, verse 25.

(2) At-Trateeb Al-Edariyyah, vol. 2, page 83.

(4)  Sahih Muslim Bi Sharth An-Nawawi, vol. 2, page 89, Musnad Al-Imam Ahmed, vol. 4, page 133, Majma’
Az-Zawa'id, vol. 2, page 214, Kanz Al-A’mal, vol. 6, page 639.
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LIABILITY OF ARCHITECTS AND CONSTRUCTORS
By: Dr. Abdur-Rahman Ibn Hassan Al-Nafesah (*)

Mankind has known building and erection since his existence on earth in
order to protect himself from expected dangers in his life, He started to
improve it according to his needs and phases of his life. The East was the
oldest area in the globe which witnessed a numbers of civilizations
distinguished by its civilizations particularly in the arts of Masonary and
construction.

The people of south peninsula had known how to construct buildings on
mountains plains and sculpture of mountains. Also the ancient Egyptians
knew many secrets of masonary and engineering as well as the inhabitants
of Mesopotamia who were excelled in building fortesses and castles. The
building in these places were distinguished by its strength, solidness and
architectural harmony. According to disbelieving of its owners, all these
beautil buildins had turned into waste.

Terminologies of the Research:
- Al-Bana’: The constructor who undertakes the construction of a
building.
- Architect: The one who designs the building by himself or through his

aides.
- Supervisoring architect: The engineer who supervises construction of

the building.
- Building design: What is meant by it is the layout of the building.
Building and Construction in Islamic legislation:

If building means erection, the jurists attribute it to construction of a
building on the ground which is stable and this includes building of houses,
towers, walls, fortesses and castles.

Construction in Islamic legislation has three characteristics:
1- Strength:

It is one of Islam’s characters. Every job Muslim does should be done

perfectly and strength is the base of perfection. Therefore, jihad (striving

(*) Editor in Chief.
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be concluded and its price is considered a debt, he is responsible for its
settlement.

Items whose prices are unknown both to the purchaser and the seller.
The purchaser can takes the item whith intention to accept the price
whenever the seller obtains information on it. Such kind of transaction
is uncertain and exposes to risk and therefore, it is forbidden in Islamic
Shari’a.

Allah Knows best
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type of contract is like a contract of non-existence because items were taken
during the month and consumed. But people may be forbearing in this
regard. Some of them are contrary to the precedent opinion and they are of
the opinion that the consumed items to be considered as compensated ones
with the consent of its owner for the purpose of facilitation and removal of
difficulty.

Also, some of them hold that what is taken whose price is known can be
considered a hand over sale. As for that whose price is unknown and it has
no stable price to them sale can not be concluded at the time of its taking
due to its unknown price. But it may be considred as a guaranteed loan
with similar amount of value. This is the opinion of Ibn Abdeen.

As for Malikiyyah scholars, if the sold item well-known to people with
regard to its price, sale can be concluded as the time of taking it, but it is
not binding and hence is considred as a hand over sale @ 1f the price of the
sold item is unknown, sale can not be concluded.®

Regarding Hanabilah scholars as Al-Bahouti says in Sharh Al-Muntaha
(a book), *“If someone took some items from a grocer such as fruits,
vegetables or others without paying him at the time of purchasing in
intention to repay him later on. He (purchaser) should not give him similar
items to compensate him, but he should repay him with price of the day the
items were taken in line with their prior agrement”’ @

If we contemplated the Jurists’ opinions related to this issue and tried to
apply it on transactions of today, we can conclude the follosing:

1- Items such as bread whose price is known to everybody can be
purchased from its owner and its price can be paid at the end of the
month. This is considered one of the valid sale forms.

2- Items whose prices are known to the seller and are unknown to the
purchaser, and conditioned on the seller part, if he every day tells the
purchaser of its price and he writes down on his account. It is
permissible because the factor of uncertainity is removed and sale can

(1) Hashiyat Radd Al-Mubhtar, vol. 4, page 516.

(2) See Hashiyate Ad-Dusougi, vol. 3, page 3.

(3) Ash-Sharh Al-Kabeer Wa Hashiyat Ad-Dusougqi, vol. 3, page 15.
(4)  Al-Muntaha and its commentary, vol. 4 page 419.
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acceptance or affirmation because people used to sell through handing over
in all the previous times and it has not been confirmed that it was
rejected.(‘)

After reviewing of all scholars’ opinions and their evidences it is now
clear to me that Shafeiyyah have disagreed with the rest of scholars by
saying that deeds formula contract is impermissible and this in my point of
view has no evidence to support it. Due to the lack of evidence, some
Shafeiyyah scholars hold that deeds formula is an evidence to acceptance.
Also, some of them like Ibn Seereij and Al-Ghazali tried to take a moderate
position. Therefore, Shafeiyyah scholars have not taken an unanimous
opinion on it. Those who tried to be moderate differentiated between
valuable and cheap things. While custom which is key evidence did not
differentiate between them as Imam Al-Ghazali hold that in handing over
contract differentiation between valuables and non-valuables mut be taken
into consideration.

It should be noted that in our contemporary contracts relevant to deeds
formula are arbitrated to the heart and supported by evidences as the
majority of scholars hold and according to them acceptance is the key
condition to conclusion of a hand over contract.

Scholars are in disagreement in respect of the issue of buying some items
from a grocer at the begining of a month and pay him at the end of the
month. Some of them have considered it as a hand over contract, while
some of them invalidated it. The following are their opinions in this regard.

Shafeiyyah scholars who permitted it, excluded it from a hand over
contract as An-Nawawi says: ‘‘Many people takes their commodities from
shops from time to time without paying their prices immediately and they
come to compensate the shop owner after passage of time. To me this
practice is unanimously invalid”’.

As for Hanafiyyah scholars, they are in agreement this kind of contract
is permissible and some of them hold that this type of sale is not a hand
over contract because sale does not conclude by taking only, it should be
concluded after payment by the end of the month. To some of them this

(1)  Al-Mughni, vol. 6, page 8.
(2) Ehy'aUloum Ad-Deen, vol. 2, page 67.
(3)  Al-Majmou’, vol. 9, page 151, Al-Manthour Fi Al-Qawa'id Li Az-Zarkashi, vol. 3, page 185.
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Secondly:

If contracts were to be stipulated on specific affirmation and acceptance,
the Prophet peace be upon him would have explained it because it has not
been proved that one of the companions or the followers had stipulated
specific deeds or wordings in respect of sale despite the fact that they used
to conclude various types of sale contracts, nor it has been reported that the
Prophet (pbuh) had stipulated specific deeds or utterace of words in
relevant to sales.

But what had been reported about the Prophet (pbuh) and his
companions indicates that there was no stipulation on such formula an
therfore, contracts are not restricted by special formula as the Prophet
(pbuh) built his mosque and Muslims built mosques at his reign and after
his death he did not order anyone to say that he built this or that mosque
for a charitable purpose but he said: ‘““Who he built a mosque, God would
built for him a house in paradise".‘z) It has been stated in Al-Sahihain
books) that the Prophet (pbuh) bought a camel from Abdullah Ibn Umar
Ibn Al-Khattab® and said to him: It is for you O Abdulla’ and it has
not been confirmed that he (Abdullah Ibn Umar) had stated words to
indicate his acceptance. The Prophet peace be upon him used to donate and
accepts gifts and his acceptance to these gifts were his holding to them.®

Thirdly:

What is meant by contracts is holding and fulfillment. Contracts indicate
obligation of holding or its permissibilitsv. If holding is referred to the
people’s norms, likewise is the contracts. ®)

Fourthly:

Permission to give or to grant something or to authorize some on your
behalf is like to give a verbal permission.(©)
Fifthly:

It is unanimously agreed that contracts do not stipulate express of

(1) Ibn Taimiyyah'a Collection of Fataw, vol. 29, page 16, page 16, Al-Mughni, vol. 6, page 8.
(2) Sahih Al-Bukhair, vol. 1, page 116.

(3) Sahih Al-Bukhari, vol. 3, page 140.

(4) Majmou’ Al-Fatawa, vol. 29, page 19018.

(5) The same above mentioned reference.

(6)  The same above mentioned refecence.
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followers had stated specific wording for contracts. Anything that has not
limit, it should be refferred to the norms and customs of the people in
relevant to sale and donation.

As for the second opinion, the nature of a contract can be identified by
presumption. As it is known that price is not like lease and a
non-compensated contract is not like the compensated one and so forth.

Concerning the third opinion, Aj-Jassas responded to it and said that:
‘‘Al-Munabazah, Al-Mulamasah and Al-Hasah sales are risky ones and
thus it had been prohibited”’. As for the permissible of a hand over contract
by giving the price and receiving of the sold item, it is part of a sale contract
and this happened accoding to their mutual acceptance. As for discarding,
touching and throwing of a pebble are not part of a contract, in other
words, they are not obligations and conditions of a contract and therefore,
the contract becomes risky and for this reason it is unlawful.

As for those who hold that deeds formula contract is permissible in
relation to non-presious things, we respond that customs and traditions
dislike request of affirmation and acceptance in cheap matters. Also,
necessity, norms of predecessors to accept sale of cheap things without
affirmation and acceptance.

In my point of view, what is permissible and not permissible in relevant
to deeds formula contract has no evidence to prove it and hence, we must
not bind people or invalid their transactions on a matter Sharia has not
obliged them to follow suit.

The majority of scholars have based® their argument on:
Firstly:

The Almighty Allah has permitted trade and has not elaborated how to
do it and therefore, we refer to Muslims’ norms in market and their sales in

respect of trade. %) They stated that everything defined in the Qur’an or in
language, should be judged by norms.®

(1)  Ibn Taimiyyah's collection of Fatawa, vol. 29, page 14 and the following pages.

(2) Ahkam Al-Qur’n Li Aj-Jasas, vol. 3, page 130and 131.

(3) Ehya’ Uloum Ad-Deen, vol. 2, page 67.

(4)  See Ahkam Al-Qur’n Li Aj-Jasas, vol. 3, pages 130 and the following pages, Bada'i As-Sana'i, vol. 6, page
2985, Al-Majmou’, vol. 9, page 149 and 150, Kashaf Al-Qin'a, vol. 3, page 138.

(5) Al-Maghni, vol. 6, page 8.

(6) See Al-Ashba wa An-Natha'ir, pages 98 and 9.
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a) Inhand over contract,there is a transfer of ownership with utterance of
words to indicate it and since Allah has permitted trade, hence sale is
not a matter of give and take. The seller may change his mind and
excuses that is not a sale contract but it is merely a hand over. )

b) Meaning in self can not be controlled save by utterance of words to
clarity what in the heart and deeds in a hand over contract is subject to
a variety of interpretations.(z)

c) The prophet peace and blessings of Allah be upon him had prohibited
the sales of Munabazah (aleatory transaction), Al-Mulamasah
(touching) and Al-Hasah (a pebble, to be thrown by the seller on the
sold thing and whichever it falls on, the purchaser should accept it. It is
a pre-Islamic practice). Thus, deeds formula contract falls under these
prohibited sales because there is no utterance or words.

Ibn Taimiyyah stated that exclusion of sale and lease on acceptance and
affirmation without utterance of words is invalid because Shari’a has
referred to satisfication in trade as stated in the Holy Qur’an.

““But let there be amongst you
Traffic and trade
By mutual good-wlll"(’)
Also, in donation, there must be a good will as Allah says:

“‘But if they

Of their own good pleasure,

Remit any part of it.

Take it and enjoy it

With right good cheer

The former verse in relation to compensation while the latter in the type
of donation. But Shari’a does not stipulate specific wordings to indicate
satisfication and good will. But we know from norms and customs that
people’s deeds and words express their satisfication and good willthrough
many ways. It has not been rreported that the prophet’s companions or the

294

(1) Ehya Uloum Ad-Deen, vol. 2, page 67.
(2 Mughni Al-Muhtaj, vol. 2, page 3.

(3) Surat An-Nissa, verse 29.

(9)  Surat An-Nissa verse 4.
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acceptance and affirmation can conclude a contract.(")

Fourthly:
Al-Shafeiyaah School of Thought:

In the well known Al-Shafeiyyah school of thought conditioned
utterance of words on both parties in order that the sale contract to be
concluded. According to them, the handover contract is invalid whether the
sold item in little amount or great.(z) Such contract if concluded, it is
invalid and both parties have the right to claim against the other and both
of them should return what they have acquired from each other if it is
available and if not both of them are requested to compensate the damaged
item.® Some of them hold that no claim to be lodged because this would
be settled in the life to come sespite its possibility in this life.

Fifthly:
Moderate Opinion:

This is the opinion of Al-Karakhi of Hanafi school®®, Ibn Suraij and
Al-Ghazali of Shafei school®, Ibn Al-Qadi, and Abu Ya’alia of Hanbali
school and it is Imam Ahmed’s statement.m All of them agreed on the
validity of hand over contract in cheap items only.

What is the criterion for precious and cheap things in their views? To
some of them valuable things are high in price such as real estates and
cheap ones are cheap in price such as bread, while to the rest of them
valuables are these which equal an amount prescribed to cut hand off in
return for theft and cheap things which are inferior to it.®

Evidences, Discussion And Reasoning:
Shafeiyyah scholars have stated their evidences as follows:

(1)  Al-Insaf, vol. 4, page 264.

(2)  Al-Majmou, vol. 9, page 149, Rawdhat At-Talibeen, vol. 3, page 336, Mughni Al-Muhtaj, vol. 2, page 3
and the following pages, Nihayat Al-Mubhtaj, vol. 3 page 375.

(3) Al-Majmov’, vol. 9, page 151.

(4)  Al-Majmov’, vol. 9. page 152, Mughni Al-Muhtaj, vol. 2, page 3, Nihayat Al-Muhtaj, vol. 3, pages 375 and
376.

(5) SeeRadd Al-Mubhtar, vol. 4, page 513, Tibyyan Al-Haq'ia, vol. 4, page 4.

(6) Ehy'a Uloum Ad-Deen, vol. 2, page 67.

(7)  Al-Mughni, vol. 6, page 7, Al-Insaf, vol. 4, page 263, Kashaf Al-Qina’, vol. 3, page 138.

(8) Hashiyat Radd Al-Mubhtar, vol. 4, page 513, Fath Al-Qadeer Sharh Al-Hidayah, vol. 6 page 252.
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be concluded whether the sold item is presious or cheap, much or little(" as
well as lease, partnership, deposit and endowment.® They stated that all
sales concluded according to customs are considered as hand over
contracts, other than that it can not considered so.® Thus receiving is a
condition for both parties in order to conclude sale. If receiving is occured
from one party the sale is not binding.® They have exluded marriage
contract and they are of the opinion that marriage contract can not be
accurate unless there is utterance and they disagree on what to utter.®
Al-Qurafi said that: ‘‘Marriage contract is conditioned on utterance or
words”’.

Thirdly:

Hanabilah of the opinion that sale contract can be concluded with deeds
formula whether it is a great or small amount(® as well as in cancellation,
authorization, deposit, debt, royalty, endowment, donation, forward
buying, partnership and mortgage.m But they stipulated non delaying of
handing over the sold item to the purchaser or the price to the seller such as
saying give me with this a bread and the seller delays to hand it over to the
former or the purchaser says take this with ten dirham and the purchaser
delays in giving the seller the proposed price. They said that such delay
invalidates the sale of handing over. If the two parties in a gathering and
their talking is not disturbed by something lawful on norms basis, the sale
is considered valid because deeds have superiority over words.!

Ibn Taimiyyah said that contracts are valid with whatever formula
concluded whether through deeds or words® and according to him

(1)  Ash-Sharh Al-Kabeer wa Hashiyat Ad-Dusugqi vol. 3, page 3, Ash-Sharh As-Saghir wa Hashiyat As-Sawi,
vol. 2, page 3.

(2) See Ash-Sharh Al-Kabeer, vol. 4, page 2, vol. 3, page 419, Hashiyat Ad-Dusugi, vol. 3, page 348, vol. 4,
page 84.

(3) Hashiyat As-Sawi A’la Sharh As-Saghir, vol. 2, page 3.

(4) Ash-Sharh Al-Kabeer Ma'a Hashiyat Ad-Dusugqi, vol. 3, page 3.

() See Sharh Muntaha Al-Eradat, vol. 3, page 11, Al-Hidayah wa Sharhuha Fathul-Qadeer, vol. 3, page 193
and the following pages, Al-Firouq, vol. 3 page 143.

(6)  Al-lgna’a and its Commentary Kashaf Al-Qina’, vol. 3, page 138, Al-Muntaha and its commentary, vol.
2, page 141, Al-Insaf, vol. 4, pages 263 amd 264, Al-Mughni, vol. 6, page 8.

(") See Al-Muntaha and its commentary, vol. 2, pages 193, 230, 300, 392, 490, 518 and 214, Ar-Rawdh
Al-Murti'a vol. 2, pages 179, 191, 205, 220, 233 and 237.

(8) Kashat Al-Qina’, vol. 3, page 138, Al-Muntaha and its commentary, v. 2 p. 141.

) Cliection of Ibn Taimiyaah's Fatawa, vol. 29, page 13.
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As for Shafeiyyah and Hanabilah they are of the latter opinion
(Utterance of words is all right).(l) It has been stated in Al-Majmou’ that:
«to give him a dirham and takes something in return whether there is
utterance of words or not because the presumption is the existence of
satisfaction between the two parties due to the hand over. Az-Zarkashi says
that: «Hand over contract is to utter words or not by one party and to be
accompanied by deeds by the other party after their agreement on the price
and the sold item.¢

Jurists’ Opinion on Deeds Formula:
Jurists are in disagreement on this issue and their opinions are as follows:
Firstly:

Hanafi School: Is of the opinion that contract can be concluded through
deeds formula whether is in non presious items or not. 3)Also, cancelling
money exchanging, deposit and lease if the period is fixed otherwise it is not
accepted to be concluded.® As for loans and donations they are not
accepted to be concluded through hand over contract because affirmation
is important in this regard and they stated (jurists) acceptance can be
confirmed by deeds.®

According to Hanafiyah a handover sale contract can be concluded by
agreement © of both parties such as the purchaser takes the sold item or
not after agreeing on its price and leaves without paying or paying the price
to the seller. This form of sale is considered accurate-if one of the parties
refuses, the judge must compel him to accept it.() They stated that deeds
formula contract is bound if one of the parties did not state his acceptance.

Secondly:
Malik School of Thought:
They (jurists) are of the opinion that deeds formula of sale contract can

(1) An-Nawawi, vol. 9, page 150.

(2) Al-Manthout Fi Al-Qawa’id, vol. 3, page 185.

(3) Ad-Dur Al-Mukhtar Wa Hashiyat Radd Al-Muhtar A'lihi, vol. 4, page 513, Tabyyan Al-Haqa'iq, vol. 4,
page 4, Bada'i As-Sana'i, vol. 6, page 2985.

(4)  Ad-Dur Al-Muhtar, vol. 4, page 515, Ad-Dur Al-Muntaqa Sharh Al-Multaga, volumes 2/5, pages 369 and
337,

(5) Ad-Dur Al-Muntaqa, vol. 2, pages 346 and 352.

(6) Ad-Dur Al-Muhtar, vol. 4, pages 514 and 515, Fath Al-Qadeer, vol. 6 page 253.

(7) Hashiyat Rad Al-Muhtar, vol. 4, page 514.
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DEEDS FORMULA AND ITS IMPACT
ON CONCLUDING CONTRACTS

By: Dr. Abdullsh Ibn Hamad Al-Ghatymel ()

Who is tracking the contemporary state of affairs in relevant to dealings
among people, will notice that deeds formula is prevailing more than
wordings in conclusion of contracts. To give examples to this fact, a vehicle
owner stops his car at a gas station and the station attendant automatically
fills up the car tank without uttering any words and later on he gives him
the price shown on the machine of the fuel. Also, in lease contract, a lease
contract may expires whether the leased building is a house or a shop, the
lessee resumes the lease contract for another year by not vacating the house
or the shop. In donation and endowments, the benevolent, builds a mosque
or a cemetary free of charges. All these deeds are considered contracts. The
charitable gives and the recipient receives without utterance of words.

This kind of dealing is called by jurists a handing over contract and there
is no difference among them except in utterance of words by one of the two
parties.

Some jurists hold that utterance of words by one of the parties excludes
it from handing over while the others are of the opinion that atterance of
words is all right since the other party exercises deeds. Hanifiyah and
Malikiyah are in favour of the former as stated in Radd Al-Muhtar(!)
because handing over is giving the price and taking the sold item with a
mutual agreement between the two parties without utterance of words, It
has been stated in Ash-Sharh Al-Kabeer Li Ad-Drdeer® that the
agreement pertaining to the handover which is occurred as a result that the
purchaser pays for the sold item while the seller gives the item and gets its
price in returen for its handing over without uttering any word or a signal.

(' Assistant professor in Judiciary Department, College of Shari’a Um-Ul-Qura University (Makkah
A-Mukaramah, Saudi Arabia).

(1) Ibn Abdeen, vol. 4, page 513,

(2) Volume4, page 513.

~
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books. Ibn Abi Zaid compiled the cases and the points of disagreement of
the major books in the book of An-Nawadir Which contained all the
statements of the Mazhab and he subdivided the basic books in this book.
Ibn Yunis recorded most of this book contents in his book ’Ala
Al-Mudawanah.") Ibn Khaldoun in his book (Al-Muqadimah) referred to
the stage of the intellectual juristic intermingling which the Mazhab passed
through in this stage. This intermingling was clear in the appraisal of the
scholars of the Mazhab as well as evaluation of the juristic books.

(1) Ibn Khaldoun, Al-Muqadimah, p. 245,
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19- The Writings of Ibn Al-Manasif:

The auther full name is Mohammed Ibn Isa Al-Azdi who died in 620H.
Among his writings are the following books:

a) Tanbih Al-Hukam ’Ala Ma’akhiz Al-Ahkam:

The Maliki scholars were dependent on this book in relevant to
judiciary.® Ibn Farhoun in his book Tabsirat Al-Hukam fi usul
Al-Aqdhiya Wa Manahij Al-Hukam®@ had Quoted from Ibn
Al-Manasif’s book.

b) Al-Ahkam wa Ash-Shirout Fi Fasl As-Silm:

This book completes what Al-Qadhi Abdul Wahab failed to mention in
his book Al-Talgeen.®)

Evaluation of This Stage Books:

The Basic and major books of the Mazhab was the pivot on which the
scholars’ attention revolves in that stage and the stage after it. Many
scholars in this stage were brought to the limelight and they made the major
and basic books of the this stage, the foundation on which they built their
solid edifice of studies. Also, they tried to give these books new shapes to
tune with the scientific development of various branches of the Mazhab as
well as to be in harmony with what have been achieved by the new
generation of scholars from independent reasonings and preferences
particularly after recording all Malik’s opinions and the hearings of his
students in relevant to its various branches and subschools.

The scholars of Querawan preferred Al-Mudawanah while the scholars
of Andalusia preferred Al-Wadhiha and Al-Attbiyah. so Ibn Abi Zaid
abridged Al-Mudawanah and Al-Mukhtalitah in his book Al-Mukhtasar.
Abu Sa’eed Al-Baraz’ai on his turn summarized also Al-Mukhtasar in his
book At-Tahzeeb and it was accepted by all scholars of Africa and
followed its rulings and gave up the other books. Also, the people of
Andalusia chose Al-Attbiya and they abandoned Al-Wadhiha and other

() 1bn Al-Manasif, Mohammed Ibn Isa, Tanbih Al-Hukam Ala Ma’akhiz Al-Ahkam (Introduction of
verifier, Abdul-Hafez Mansour) p. 13.

() Ibid.

(3) Shajarat An-Nour Az-Zakiya, 178.
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¢) Al-Ajwibah Al-Muhabarah Ala Al-Asi’lah Al-Mutahiyrah:

Ibn Al-Qadhi Ayadh says about this book, ‘I found some of them to llae
easier and all the unsound among them were compiled in one volum”.®

17- Al-Magsad Al-Mahmoud Fi Talkhees Al-Uqud:

This book was written by Ali Ibn Yahya aj-Jazeiri As-Sqnhaji who died
in 585H. The book was known as Aj-Jazeiri’s documents.(?) The book is a
useful abridgement concerning conditions. Its wide usage is a clear
indication to its author knowledge'"’ and the book was one of the books
which were guaranteed by Nazim Tuhfat Al-Hukam in his famous
poem.

18- Bidayt Al-Mujtahid Wa Nihayt Al-Mugqtasid:

This book was written by Abi Al-Waleed Mohammed Ibn Ahmed Ibn
Rushd who died in 595H. He wrote various books which indicated his
knowledge.‘s)Among his famous books is kitab Bidayt Al-Mujtahid Wa
Nihayt Al-Mugtasid Fi Al-Figh in which he mentioned the causes of
differences. He annotated in the book and the readers were benefited and
enjoyed it."” It was a classification and it is still considered as a
dependable reference. (7) This book urged the scholars to revive ijtihad
(independent reasoning) and motivated them to wake up the freedom of
religious thinking within scope allowable by the legislative fundamentals
which he abridged in his book Talia’ Al-Kitab. This book was devoted to
the juristic rulings and it was connected with its fundamentals. In it, he
presented the points of disagreement and the variation of the statements
and the author’s abidance by its opinions.®) The referred to reference
from which he quoted as he stated that: ‘‘I was dependent on kitab
Al-Istizkar written by Ibn Abd Al-Barr in quoting the founders of the
schools of thought”*.®)

(1) At-Ta'arif Bi Al-Qadhi Ayadh, p. 118.

(2) Ma’lamat Al-Figh Al-Maliki, p. 152.

(3) Naylu Al-Ibtihaj, p. 200.

(4) Al-Bahjah Fi Sharh At-Tuhfah, pp. 10-11.

(5) Bughyat Al-Multamis, p. 54.

(6) Ad-Dibaj Al-Muzahab, vol. 2, p. 258.

(7)  Ibn Rushd wa Kitabihi Al-Mugadimat, p. 116.

(8) Ibn Rushd Wa Kitabahu Al-Muqadimat, p. 119,

) Ibn Rushd, Mohammed Ibn Ahmad, Bidayat Al-Mujtahid Wa Nihayat Al-\ id, vol. 1, p. 90.
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books were varied and it included jurisprudence, Hadith, explanation,
history and biography.

The most reputed among his writings are:

) Kitab Al-Tanbihat Al-Mustanbatah ’Ala Al-Kutub Al-Mudawanah Wa
Al-Mukhtalitah:

The book is composed of ten volumes‘" and there was no similar book
was attractively written in this field.® He compliled in it peculiar words
and convincing answers to cases.

An easy and simple style was employed in writing the book and it is a
testimony for the correctness of the former jurists’ style who did their best
to simplify the phrases and distant themselves from pretending."” Imam
Al-Qadhi was a jurist, interlocutor and linguist. His writings did not
include only the juristic side but it included his researches which dealth with
the verification of the text, its correction, authorities correction,
verification of its narrators, explanation of its words and problematic
phrases as well as the necessary commentary on it. So, the book has come
out like comperhensive lessons. They are available for any one who likes to
discover the treasures of the Maliki school.®)

b) Mazahib Al-Hukam Fi Nawazil Al-Ahkam:

This book about cases and incidents which were presented to Al-Qadhi
Ayadh may Allah be pleased with him. The cases were compiled by him
after the death of his son. He (Al-Qadhi) added to these cases what he
found under the title of (The Cordobaians Answers). This book is a juristic
register contains all juristic cases. Perhaps he changed the order of the cases
and its types according to Al-Queraweens, Andalusian and other’s.(®)

Ibn Al-Qadhi Ayadh furnished the book with his various annotations
and he commented on his father’s Fatawa as well as others. (")

(1)  At-Ta'rif Bi Al-Qadhi Ayadh, p. 116.

(2) Azhar Ar-Riyadh, vol. 4, p. 247,

(3) Ad-Dibaj Al-Muzahab, vol. 2, p. 49.

(4) Figh Al-Qadhi Ayadh Khilal Kitab At-Tanbihat, vol. 3 p. 135,

(5) Dawrat Al-Qadhi Ayadh (Manhajyat Al-Qadhi Ayadh Fi Kitab At-Tanbihat, vol. 3, p. 118.
(6) Mazahab Al-Hukam Fi Nawazil Al-Ahkam, p. 20.

(@) Ibid., Introduction of the verifier, p. 22.
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Ibn Rushd says about his method in Al-Bayan ‘‘I record the case and
then I explain its words and its meanings and I do support my explaination
with the statements of scholars’’.(") Ibn Rushd was dependent on his
attractive method in writing to fathom the ambiguity of the book
(Al-Mustakhrijah) and verified all its narrations and showed the defects of
weakness, soundness and wrongness as well as he saved the book from loss
and desertion. He made it close to the students and showed them how to
benefit from it as well as he simplified it.@
¢) Fatawa Ibn Rushd:

The book of Al-Fatawa (rulings) was not written in order according to its
issuance nor according to the well known juristic chapters order.

His rulings were correctly recorded and were accepted by the jurists and
were lauded by them despite their disagreement on some of them.

In general the book is a juristic record shows Ibn Rushd’s practical
method in legal rulings concerning the cases which were presented to him
and he issued rulings on it accordingly. The book is a talking register of
opinions in understanding the jurisprudence of the Maliki Mazhab in
particular and the Islamic jurisprudence in general as well as it is a practical
classification which shows the capability and the wide knowledge of its
author of various narrations, other writings and his acquiantance with
disagreement points of view.

Among his other writings are: Ikhtisar Al-Mabsoutah, At-Tagyied Wa
At-Tagseem, Mukhtasar Al-Hujub, Hujub Al-Mawarieth and others.
16- The Writings of Al-Qadhi Ayadh Ibn Musa Al-Yahsabi:

He died in 544H and he wrote many useful books and it were circulated
among readers. He used to combine between the sciences of Hadith and

jurisprudence as well as the science of the Hadith and jurisprudence. He
was an excellent commentator and a dependable historian. Therefore, his

(1) Al-Bayan Wa At-Tahseel, vol. 1, p. 29.

(2) 1bn Rushd, d, Aj-Jami' Min Ibn Rushd (Introduction of the Verifier, Dr.
Al-Mukhtar Ibn At-Tahir) p. 29.

(3) IbnRushd Wa Kitabihi Al-Muqadimat, p. 343.

(4) Fatawa Ibn Rushd, vol. 1, p. 12.

(5)  Fatawi Ibn Rushd, vol. 1, pp. 69-70.
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520H). He was the senior jurists of his time in Andalusia and Maghreb. He
was well known for his good writing and precisencess of jurisprudence and
people used to resort to him when they were faced by problcms(" and they
were dependent on him to meet their needs.'” His writings and his
preferences were admired by various Maliki scholars. His writings were
distinguished by the smothness of style, good presentation, depth of
deriving and his wide knowledge of Maliki opinions with its different
subschools. Among his juristic writings are:

a) Al-Mugadimat Al-Mumahadat Li Bayan Ma Aqtadhathu Rusoum
Al-Mudawanah Min Al-Ahkam Ash-Shariyah Wa At-Tahsiylat
Al-Muhkamat Li Ummhat Mas’ailuha Al-Mushkilat.

This book constitutes a new seris in the Maliki writing and a new outlook
to Al-Mudawanah as well as a juristic classification of the Mazhab and its
scholars.®® This book was written as a result of assembly for studying and
debating in the cases of Al-Mudawanah.® It should be noted that despite
the author’s method was concentrated on the opinions of the Maliki school
of thought and the opinions of other schools of thought.

He followed the method of Summarizing without affecting the contents
of the book which makes it like a comparative jurisprudence between the
schools of thought and its scholars.

b) Al-Bayan Wa At-Tahseel, Ash-Sharh Wa At-Tawjih and At-T’aleel Fi

Masa’il Al-Mustakhrijah:

The book of Al-Mustakhrijah or Al-Attbiyah is the origion of Al-Bayan
Wa At-Tahseel and it is one of the major accerdited book. Al-Attbiyah in
Al-Mustakhrijah recorded many hearings from Malik and his students.
Without him these would have been lost but he was not able to examine and
present it according to the fundamentals of the Mazhab as well as
comparing it with other narrations while Ibn Rushd was able to do this in
his book Al-Bayan Wa At-Tahseel.®)

(1) Al-Ghaniyah, p. 54.

() As-Silah, vol. 2, p. 577.

(3) 1bn Rushd Wa Kitabahu Al-Magadimat, p. 563.

(4) Al-Muqadimat Al-Mumahadat, vol. 1, p. 1009.

(%) Al-Bayan Wa At-Tahseel ion of ion, Dr. Hiji) vol. 1, p. 21.
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Al-Majshoun, Mutraf, Ibn Wahab and Sahnoun. Also, he mentioned some
cases passed down from the prophet’s companions and their followers in
the field of judiciary. He quoted from the major books such as
Al-Mudawanah, the book of Ibn Sha’aban, Thamniyat Abi Zaid and from
scholars of Baghdad as well as others. He also quoted from the Andalusian
narrations.

The thing which distinguishes this book is that the author classified the
controversial cases and gave preference to it and he rarely failed to mention
enforceable ones.?

¢) Al-Muhazab Fi Ikhtisar Al-Mudawanah:

His method in this book was to discuss the cases and classify them
according to their origin order.® The book abridgement was very good
and it is invaluable from the scientific point of view as stated by Al-Lakhmi
‘“Al-Mudawanah was abridged about 32 times but the best abridgement of
it was done by Al-Baji in his book Al-Muhazab”.®®)

d) Al-Ima’:

It is a juristic book, an abridg)ement of the author’s book Al-Muntaqa
and it comprises five volumes.
14- At-Taleeq Ala ’Al-Mudawanah:

This book was written by Ibm As-Sa’igh Abi Mohammed Al-Querawani
(died in 486). This book is a commentary on Al-Mudawanah'"’ and it is
considered one of the most useful books of Maliki jurisprudence. In it, he
explained the disagreement on issues in the other schools and he presented
in it some researches.®
15- The writings of Ibn Rushd:

The auther full name is Abu Al-Waleed Mohammed Ibn Ahmed (died in

(1) Fusul Al-Ahkam, pp. 104-105.

() Ibid.

(3) 'Alam Al-Fikr Al-Islami, p. 54.

(4) Tarteeb Al-Madarik, vol. 8, p. 124,

(5) Fusul Al-Ahkam, pp. 59-60.

(6) Tarteeb Al-Madarik, vol. 8, p. 124.

(7) Shajarat An-Nour Az-Zakiyah, p. 117, Tarteeb Al-Madarik, vol. 8, p. 105.
(8) Fihris A Khizanat Al-Q i vol. 1, p. 378.
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scholars of Querawan. ") In his juristic books the methods of the Iraqi,
Andalusian and Querawani scholars were intermingled. the result was a
useful science and it was accepted by the scholars in the Maghreb and East,
The most reputed of these books are:

a) Al-Muntaqa Fi Sharh Al-Muwatta:

This is the best book written in Malik School of thought because all the
Ahadith mentioned in Al-Muwatta were explained.m His usage to
arguments indicates his wide knowledge of various sciences and arts.
This book has no peer in writing and he wrote a book called Al-Istifa but
unfortunately he did not write it in volumes with exception of At-Taharah
(purity).“) He was succeed to implement his method. In Al-Muntaga, he
explained the Ahadith recorded in Al-Muwatta as well as he presented some
cases along with the statements of the scholars and presented the opinion of
the Maliki school supported by the evidences in a nice presentation of
order.

The debater has nothing to say except appreciation of Al-Baji success in
presenting to us a comparative jurisprudence extracted from evidence,
based on debating and reasoning on the road to option and
consideration.®

b) Fusul Al-Ahkam Wa Bayan Ma Madha Alihi Al-Amal Ind Al-Fuqaha

Min Al-Ahkam:

The subject of this book is an explanation of rulings and its
implementation by the jurists and rulers.(”) The author says: “‘I classified
the cases of debate which are necessary for the jurist and ruler to follow it
and to refer to its origin and I intended in this book to summarize and I
abandoned redundfancy".(s) This book contains various judicial cases and
its rulings which were reported on the authority of Imam Malik and the
prominent scholars of Maliki school such as Ibn Al-Qassim, Ashab, Ibn

(1) Ibid.

(2) Nam At-Teeb, vol. 2, pp. 274-282.

) 1bid.

) Tarteeb Al-Madarik, vol. 8, p. 124,

(5)  Fusul Al-Ahkam, (Introduction of verification) p. 63,
(6) Al-Muntaga, vol. 1 p, 3.

(1) Fusul Al-Ahkam, p. 273,

(8) Ibid.,p. 116.
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as At-Talgeen. Al-Qadhi in his book Al-Ma’unah used to resort to
redundancy while in (Al-Ishraf) he presented the points of disagreement of
those who disagreed with Maliki scholars in some juristic issues and their
arguments. After that he presents the Malikis evidences in a concentrated
abridgement without distorting the content. Perhaps the author wanted
from following this method in summarizing this book to make it asa
linking seris between At-Talgeen and Al-Mudawanah.

¢) Sharh Risalat Ibn Abi Zaid Al-Qurewani:

In this book the author resorted to redundancy(l) and the book
comprises one thousand pages.(z) This book was al-Qadhi’s key to
celebrity among the scholars of the Querawani subschool and in Egypt
because this book had won an important position among them. ¢

12- At-Tahzeeb (Al-Mudawanah):

This book was written by Khalaf Ibn Sa’eed Al-Azdi Al-Querawani
known as Al-Baraz’i (died in 438H). The author of this book says: ‘“The
aim behind writing this book is to refine the cases of al-Mudawanah and
Al-Mukhtalitah. I tried to do my best to summarize it in order to make it
easier for the reader to understand, finds what he/she looks for in additon
it is easy to remember. I did not change the order of the cases as it came in
the basic books with exception of few cases which I replaced them at the
beginning or at the end of the book and I examined all its chapters except
those repeated ones out of fear of prolonging”’. 4
13- The Writings of Al-Baji:

The author full name is Abu Waleed Sulaiman Ibn Khalaf (Died in
474H). He was a jurist, debater, verifier, narrator, has a wide knowledge of
Hadith science, fundamentalist, has a good faculty of writing and
knowledgeable as well as he has famous calssifications.® He wrote some
books in Hadith, men and creed but the best field he excelled in it was
jurisprudence similar to the method of the debaters of Baghdad and

(1)  Ar-Risalah Al-Fighiya Ma Gharar Al-Maqalah, pp. 43-44,

(2) Ibid.

(3) Ibid.

(4) Fihris Khizant Al-Q i No. 322, vol. 1, p. 310.
(5) Tarteeb Al-Madarik, vol. 8, p. 119.
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11- The writings of Al-Qadhi Abdulwahab Ibn Nasr Al-Baghdadi, (died in

422):

He wrote many books() well accepted by the Maliki in Maghreb and the
East. Although he was an Iraqi Maliki subschool but his opinions were in
support of the rules of the Egyptian Querawani subschool. Therefore, his
books are considered to be as a bridge that links between the opinions of
the Iraqi subschool and the preferences of the Querawani Egyptian
subschool.

Al-Qadhi wrote various useful writings® in the Mazhab, disagreement
and fundamental such as:

a) At-Talgeen:

This was the most famous among his writings and it was referred to by
the jurists and it is considered one of the best abridged books.® Despite its
smallness it is regarded as one of the useful and the best of the books.@ It
is easy for the students to memorize it.(5) It contains the basic and major
cases without provision of its proofs and in it the author tried to avoid
branches and the Mazhab’s statements.

b) Al-Ma’unah Li Darrs Mazhab ’Aalim Al-Madinah:

The book is considered a creative work. He used to write the whole issue
and then he explains it in chapters along with the Maliki supporting
evidences as well as the disagreement points. The book as a whole is a
juristic reference.® The method followed by Al-Qadhi in this book makes
it a comparative book in jurisprudence.
¢) Al-Ishraf ’Ala Kutub Al-Khilaf:

It is one of the tooks which won a special care by the people of

Maghreb.m It is also another book written by Al-Qadhi in the
comparative jurisprudence but its method differs from Al-Ma’unah as well

(1) Shajarat An-Nour Az-Zakiyah, p. 104.

(2) Tarteeb Al-Madarik, vol. 7, p. 221.

(3) Seair Alam An-Nubala, vol. 17, p. 430.

(4) Al-Fikr As-Sami, vol. 2 p. 204,

(5) Al-Bidayah Wa An-Nihayah, vol. 12, p. 35.

(6) Fihris Makhtoutat Khizanat Al-Qurewayieen, vol. 2, pp. 413-414,
(1) Lagbal, Musa, Al-Hisbah Al iyah Fi Bilad Al-Maghreb.
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¢) An-Nawadir Wa Az-Ziyadat ‘Ala Ma Fi Al-Mudawanah Min Ghayraha
Min Al-Ummbhat:

It is a famous book composed of a hundred volume. " It is considered
as an abridgement of the most famous juristic books of Maliki Mazhab at
that time.® because it contained the basic cases and disagreement issues
and statements of the Maliki school of thought.® This abridgement
constitutes the height of the Maliki science in the fourth Higera century.“)

It is a juristic encyclopedia contains all jurisprudence and other arts in
addition to juristic transmission and comparative jurisprudence of the
Maliki school as well as the history of Malik and his statements in creed and
the description of the early stage of Islam which makes it a fertile subject
for the socio-historical researcher.®)

As a subject, curriculum and reference, the book is one of the greatest
juristic books in relevant to explanation and justification. There are some
incidents and its rulings are not recorded in Al-Mudawanah. The book
presented all types of incidents that were experienced at his time at
Querawan.©

10- Al-Watha’iq Wa Ash-Sheroot:

It was written by Ibn Al-Hindi, Ahmed Ibn Sa’eed Ibn Ibrahim
Al-Hamadani who died in (399H). It is a comperhensive and useful book.
Most governors and scholars of Andalusia and Maghreb were dependent
on this book.(?) The author of the said book wrote a book composed of six
volumes and then later he doubled it and added to it conditions and
chapters. He also rewrote it for the third time and added to it news,
gnomes, proverbs, anecdotes, poetry and arguments. He employed in
Al-Watha’iq new techniques of writing.

(1) Tarteeb Al-Madarik, vol. 6, p. 217.

(2) Dirasat Fi Masadir Al-Figh Al-Maliki, p. 11.
(3) Mugadimat Ibn Khaldoun, p. 245.

(4) Dirasat Fi Masadir Al-Figh Al-Maliki, p. 18.
(5) Kitab Aj-Jami’, p. 45.

(6) 'Alam Al-Fikr Al-Islami, p. 48.

(M Tarteeb Al-Madarik, vol. 7, p. 147.

(8) As-Silah, vol. 1, p. 14.
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worshipping affairs in relevant to sunan (practices) whether they are
supererogatories or praiseworthy according to Imam Malik Mazhab.(!
The purpose behind this writing was to teach children how to keep the
letters of the Qur’an by heart in order to understand Allah’s religion and its
laws so as to be rightly guided.

b) Mukhtasar Al-Mudawanah:

This book contains fifty thousands cases.®) The author says that the
aim behind the abridgement was ‘‘because it is the most famous books of
Malik and it is an important reference in Maliki jurisprudence as well as it
is easier and understandable for the student to study it"’*". The author said
that he summarized Al-Mudawanah a book after a book and chapter after
chapter and he referred subdivisions to origions in order to avoid
repetition. He omitted many questions and arguments. Although the
statements were stated by Imam Malik, he chose the wordings of
Abdur-Rahman Al-Qassim.(s) The author did not organize only the
scientific material and summarized it but he added other necessary
additions in order to meet the purpose behind the abridgement of this
book. This abridgement constitutes an important seris of the Maliki juristic
writings particularly the one in Al-Mudawanah Al-Kubra through which
the Maliki Mazhab was spread as well as avilability of juristic rulings.©
Also, the book constitutes the middle seris of his writings which he started
with Ar-Risalah to be as a book for the beginners students of jurisprudence
while the abridgement of Al-Mudawanah was a step in advance for the
advanced students of jurisprudence. As for AN-Nawadir wa Az-Ziyadat
were designed for those who possess a wide knowledge.(”) The scholars of
Maliki school of thought received the abridgement of Al-Mudawanah with
pleasure and welcomed it and they agreed to consider it as one of the
accredited books and dependable upon.

(1) Ar-Risalah Al-Fighiya Ma Gharar Al-Maqalah, p. 73.

(2) Ibid., pp. 73-74.

(3)  Al-Fihrist Li Ibn An-Nadeem, p. 284,

(4)  Fihrist Al-Mak Khizanat Al-Q i vol. I,p. 333.
(5) Fihrist Makhtoutat khizanat Al-Qurewiyeen, vol. 1,p. 333.

(6) Kitab Aj-Jami’, 93.

(7) Ibid., p, 44.
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he traced all the cases presented in (Ar-Risalah) which number four
thousands and he traced all its words and meanings to the prophet
peace and blessing of Allah be upon him, or to his companions, may
Allah be pleased with them. So, he supported all the branches with
arguments.“)
Among other writings of his are:
Kitab Al-Amali, Kitab Ejma’a Ahlu Al-Madinah, Kitab Ar-Rad ’Ala
Al-Muzni, Kitab Al-Usul, Kitab Fadhl Al-Madinah ’Ala Makkah and
Mas’alat Aj-Jawab Wa Ad-Dala’il Wa Al-Ilall.®

9- The Writings of Abi Abdullah Mohammed Abdullah Ibn Abi Zaid

Abdul Rahman An-Nafzi Al-Querawani (Died in 386):

He was know as Malik Sagheer (the little Malik)(3 )polar of the Mazhab
and the interpreter of his statements. He summarized the Mazhab,
propagating for it and he defended the Mazhab and his books were
everywhere.®”) He was the second one to compile Malik’s Mazhab and was
one of the two Shiekhs without them the Maliki Mazhab would have
finished.®®). His excelent formation helped him to return with
jurisprudence to its scientific serenity and to free it of argument shackles.
He was able to collect scattered statements of Malik in which he was in
agreement or disagreement with his companions and he studied all the
juristic statements and verified it.©®

The books he wrote were about fourty on various subjects and the most
famous of them are:
a) Ar-Risalah:

It was the most famous book among them and it had a greet influence

upon juristic teaching. It is rated third (the book) after Al-Muwata and
Al-Mudawanah.(? The subject of Ar-Risalah is a summary of

(1) Ibid., p.43.

(2) Tarteeb Al-Madarik, vol. 6, p. 188, Ad-Dibaj Al-Muzahab, vol. 2, p. 209.
(3) Tabagat Al-Fuqaha, p. 163.

(4) Tarteeb Al-Madarik, vol. 6, p. 216.

(5) Ma’lim Al-Iman, vol. 3, p. 110.

(6) Alam Al-Fikr Al-Islami, p. 47.

(7) Nadwat Al-Imam Malik, vol. 3 p. 51.
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Malik and his companions. M Among other books’ Ibn Al-Harith wrote
were (Al-Itifaq Wa Al-Ekhtilaf Fi Mazhab Malik), (Al-Muhdhir) and (Ra’i
Malik allazi Khalafahu Fihi Ashabihi).?

7- Mukhtasar Al-Mudawanah:

Written by Abi Abdullah Mohammed Ibn Abdul-Malik Al-Khulani
(died in 364H). He had a famous abridgement in Al-Mudawanah.®

8- The Writings of Abi Bakar Mohammed Ibn Abdullah Al-Abhari:

He died in 375H and wrote At-Tasaneef Al-Muhimmah® Fi Sharh
Mazhab Malik Anas Wa Al-Ehtijaj 'Alihi Wa Ar-Rad ’Ala Man
Khalafahu.®) Among his other famous books are:

a) Sharh Al-Mukhtasar Al-Kabeer written by Ibn Abdul Hakam.©® In
this book Al-Abhari studied all the cases prsented in Ibn
Abdul-Hakam’s book (Al-Mukhtasar) and he commented on these
cases as well as it detailed explanation. He did not change the order of
the cases in the books.(”)

b) Sharh Al-Mukhtasar As-Sagheer written by Ibn Abdul Hakam.® The
two above mentioned books (Mukhtasar) contained the opinions of the
Iraqgi Maliki subschool of thought. No doubt that these books
constitute a colossal work and they include approximately twenty
thousands cases.(®)

¢) Maslak Aj-Jalalah Fi Musnad Ar-Risalah'OThis book was written by
Ibn Abi Zaid and it was noticed that Ibn Abi Zaid did not traced the
cases for the sake of abridgement on one hand and to show that the
cases presented in the books were well known to the preceding scholars
on the other hand‘!’Imam Al-Abhari in his book Maslak Aj-Jalalah,

(1) Ibid, P.28.

(2) Tarteeb Al-Madarik, vol. 6, p. 267, Usul Al-Futya 'Ala Mazhab Malik, pp. 22-23.
(3) Tarteeb Al-Madarik, vol. 7, p. 20.

(4)  Shajart An-Nour Az-Zakiya, p. 91.

(5) Tareekh Baghdad, vol. 5, p. 462.

(6) Tarteeb Al-Madarik, vol. 6, pp. 184-185.

(1) Dirasat Fi Masadir Al-Figh Al-Maliki, pp. 30-31.

(8) Tarteeb Al-Madarik, vol. 6, pp. 184-188.

(9) Tarteeb Al-Madarik, vol. 6, p. 188,

(10) Ar-Risalah Al-Fighiya Ma Gharar Al-Maqalah (introduction of verification), p. 43.
(11) Ibid., p. 43,
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known as Ibn Al-Qurti (died in 355H). His juristic books constitute the

climax of the Egyptian Maliki subschool at his time. Some Maliki scholars

described his books as it contain abnormal statements of Imam Malik as
abnormal statement of people who were not known to be companions of

Malik. Most of the statements were reported by untrustworthy

companions’ of Malik.("

His best known books are:

a) Az-Zahi Ash-Sha’bani Al-Mashhour fi Al-Figh) and this is the most
famous among his books.?

b) Mukhtasar ma lais Fi Al-Mukhtasar.®) Al-Baji made use of these two
books to write his book al-Muntaqa.(“) Also Al-Imam Ibn Abi Zaid
Al-Querawani used his books as references in writing his book
Al-Nawadir Wa Az-Ziyadat.”®)

6- The writings of Mohammed Ibn Harith Al-Khashni:

He died in 361H and his writings(‘) were famous and among it is (Usul
Al-Futya 'Ala Mazhab Malik). The author says regarding this book: «I
compiled in this book the fundamental rulings of Malik and his
companions. Its includes all rulings at that time and I wrote it in an
abridged form and used signs as well as employing a nice style to write this
book.'"’ I meant by this to avoid contradictory and disagreement».(®

As concerning the style of writing, he is considered a unique in
fundamental jurisprudence and he had a tendency to combine the previous
theories. His book contained various rulings with its logical
understanding.®

The accredition of his book as a juristic book is a clear indication to Ibn
Al-Harith’s status and his trustworthiness to what he transmitted from

(1) Tarteeb Al-Madarik, vol. 5, p. 275.

@ Ibid.

(3) Tarteeb Al-Madarik, vol. 5, 275.

(4) Al-Muntaga, vol. 1, pp. 65-135.

(5) Derasat Fi Masadir Al-Figh Al- Maliki, pp. 105, 109.and 177.

(6) Tarteeb Al-Madarik, vol. 6, p. 267.

(7) Usul Al-Futya 'Ala Mazhab Malik, verified by Sheikh Majzoub and his p.- 4.
(8) Ibid.

(9) Usual Al-Futya 'Ala Mazhab Malik (Introduction of verification), p. 31.
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305H). It is a wonderful book."

3- The Writings of Fadhul Ibn Salamah Ibn Huraiz:

He died in 319H. He was a good author and among others books written
by him are:

a) Mukhtasar Al-Wadhihah in which he summarized (Al-Wadhihah)
written by Abdul-Malik Ibn Habeeb and he added to it from his
jurisprudence as well as he traced its statements. It is considered one of
the best books of Maliki school of thought.

b) Mukhtasar Al-Mudawanah.

¢) Mukhtasar Li Kitab Ibn Al-Muwaz (Al-Muwaziyah).

d) Collection of Al-Mudawanah, Al-Mustakhrajah and Al-Majmou’
books cases.

e) Juzu Fi Al-Watha’iq Hassan.

4- The Writings of Mohammed Ibn Ahmed Known as (Ibn Al-Warraq)

died in 329H.

He wrote very good books on Maliki school of thought.m He refuted
the opinions of those who are against Imam Malik in opinions.

It is said that he wrote about fifty books on Maliki school of thought.*)

Among which are:

a) (Mas’il Al-Khilaf Wa Al-Hujah Ala Mazhab Malik).® It is a
wonderful book written similar to the method or research and correct
argument known as jurisprudence secrets.

b) Sharh Mukhtasar Abdul-Hakam as sagheer.

¢) Ar-Rad ’Ala Mohammed Ibn Al-Hassan.

d) Kitab Bayan As-Sunah.(?

5- The Writings of Ibn Sha’ban:
His full name is Abi Ishag Mohammed Ibn Al-Qassim Ibn Sha’ban

(1) Shajarat An-Nour Az-Zakiyah, p. 78.

(2) Tarteeb Al-Madarik, vol. 5, 20, Ad-Dibaj Al-Mozahab, vol. 2, p. 186.
(3) Tareekh Baghdad, vol. 1 p. 278.

(4) Tareckh Al-Turath Al-Arabi, vol. 3, p. 163.

(5) Tarteeb Al-Madarik, vol. $, p. 20.

(6) Fihris Al-Makh Khizanat Al-Q: vol. 1, p. 457.

(1) Tarteeb Al-Madarik, vol. 5, p. 20.
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this type of cases.!) This type of books was the most prevalent. The
rulings of Ibn Rushd were compiled by Ibn Al-Wazzan while the rules
of Ibn Al-Wazzan were compiled by himself and he says in this regard,
““These are useful cases and its answers are precise, while I was
handling fatawa, I used to record them after answering them. When a
good number of Fatawa were accumulated and pleased me, I compiled
them and here I am certifying them”.®

The Most Reputed Writings of This Stage:

The Maliki writings in this stage can be classified into the following:

1- Authenticated writings accepted by scholars.

2- Writings which are not publicly accredited by scholars but scholar
described it with statements indicate their acceptance in general.

3- Writings which are not rejected or accepted by scholars although it
attracted the attention of renowned scholars who quoted from and
ascribed to it narrations in opinions of support or arguments.

The most renowned of these writings are:

1- Al-Mabsootah:

Written by Yahya Ibn Ishaq Al-Laiythi (died in 303H). He compiled in
it Malik’s statements of agreement and disagreement.'”’ This book was
liked by the Ummyad Caliph Al-Hakam who ordered the book to be
abridged by the two brothers Aba Abdullah Mohammed and Aba
Mohammed Abdullah, sons of Aban Ibn Isa. Both brothers were
renowned Andaluasian scholars. They abridged the book of Al-Mabsootah
according to Al-Hakam’s order.

Ibn Rushd was the most renowned scholar of his time in Andaluasia. He
liked the abridged book and he himself abridged it again.’®
2- Mas’il Al-Khilaf:

Written by Mohammed Ibn Ahmad Ibn Abdullah Ibn Bakeer (died in

(1) Ibid, pp. 84-85.

(2) Nawazil Al-Wazzani, vol. 1, p. 2.

(3) Tarteeb Al-Madarik, vol. 5, p. 161.

(4) Tarteeb Al-Madarik, vol. 6. p. 301, Ad-Dibaj Al-Muzahab, vol. 2, p. 357,
(5) Fatawa Ibn Rushd (verifier’s introduction) vol. 1, p. 48.
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2- The Enforceable:

The Maliki scholars had paid an attention to this element. Most of the
judicial books were keen on the text which weas enforceable due to the
principle adopted by the Maliki scholars which necessiated to implement
what has been enforceable in judiciary. This principle refers to the basic
rule of Imam Malik Mazhab in adopting the practice of the people of
Madinah in argumenl.(')

In the fifth century this science covered all the writings of scolars to the
extent that some of them (scholars) allocated a whole book on cases of the
enforceable as in the writing of Abi Al-Waleed Al-Baji(z) in his book
(Fusul Al-Ahkam).

3- Fatawa and Incidents:

It is a science in which rulings issued by jurists were narrated concerning
new incidents occurrence.®) Many scholars of different schools of thought
began to classify and compile fatawa (rulings) issued by scholars. They
named it answers and sometimes Fatawa, nawazil (the incidents), rulings
and cases of rulings.“) The answers in matters concerning new incidents
occurred were not theoretical because they were based on questioners’
questions on emergency matters. Most of these answers Bortray their life,
transactions, their customs and their living conditions.¢

The Maliki books on fatawa and incidents can be classified into two:

1- Books contain judicial rulings in relevant to cases presented to the
author in the capacity of a judge and he issued a ruling accordingly. An
example to this type of books is the book of al-Qadhi Abi Al-Waleed
Husham Ibn Abdullah (Al-Mufeed Li Al-Hukam Fima Ya’rudh
Lahum Min Nawazil Al-Ahkam).

2- Books dealt with fatawa and its answers addressed to the author who
compiled it himself or one of his students or those are concerned with

(1)  Al-Fikr As-Sami Fi Tareekh Al-Figh Al-Islami, vol. 2, p. 405.
(2) Al-Urf Wa Al-Amal Fi Al-Mazhab Al-Maliki, p. 346.

(3) Meftah As-Sa'adah Wa Mesbah As-Seyadah, vol. 2, p. 601,
(4)  Fatawi Ash-Shatibi (verifier's introduction) p. 84.

(5) Fatawa Ash-Shatibi (verifier's introduction) p. 84.
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are (Al-Talqeen) written by Al-Qadhi Abdulwahab and the book
(Ar-Risalah) written by Ibn Zaid Al-Querawani.(")

b) The Subject:

This stage was characterized by the emergence of the science of judiciary
which was given special care over the other sciences. They allocated special
compilations focused on the practical side of the legal rules as a judicial
subject.

The Maliki scholars concentrated their attention on research and writing
in three fields of judicial Islamic jurisprudence introduction they are:

1- Documents and stipualtions:

These were closely attached to the science of judiciary because
documents are the contracts recorded by notaries public.‘ ) Documents
and contracts are the same.®) They are known nowadays as certified deeds
similar to the ones are issued by the courts and notaries public in contents
such as judicial ruling or conclusion or annullation of contracts. The Maliki
scholars had paid special care in the judicial books to the rules revelant to
contracts formula, its words and how to write a contract as well as
conditions and stipulations.

Documentation:

This shows every kind of agreement between two or more parties in order
to avert flare up of dispute between the contracted parties. The contract
details, all rights and responsibilities of both patrties. Those who mastered
this art are the witnesses known as the trustowrthy.

The renaissance of this art started in Andalusia in the third century of
Hegira. Furthermore, the documentation science was linked to the
jurisprudence of judiciary and it was the fruit of jurisprudence. Many
scholars were excelled in this science and made various changes in matters
related to civic and commercial transactions and there were new forms of
juristic documents emerged to the surface.

(1) At-Tafriea’ (Introduction of the verifier) vol. 1, p. 111,
(2) Malamat Al-Figh Al-Maliki, pp. 21 and 326,

(3) Muhadhrat Fi Tareekh Al-Mazhab Al-Maliki, p. 113.
(4) Muhadhrat Fi Tareekh Al-Mazhab Al-Maliki, p. 113.
(5) Ibid.
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taking into consideration the one comes into agreement and disagreement
with inflexion.(!) It is an ancient method focuses on the text and its
explanation as well as its review and discussion.

Due to the scientific contacts between the two methods, they were unified
and intermingled and this was represented clearly in the last days of the
stage of development although its characteristic were manifested earlier.
This was indicated in Al-Baji’s interpretation and explanation of
Al-Muwatta in his book Al-Muntaqa. His interpretation was a clear
indication to his mastery to combine the two methods. Following the way
of people of Baghdad and Querawan in providing the meaning and
interpretation.

He wrote Makhtasar Al-Mudawanah which was named (Al-Muhazab)
similar to the classification of cases according to its origin‘(” Imam Ib
Rushd came after Al-Baji and he implemented the same method as shown
in his famed book (Al-Mugadimat Al-Mumahadat).®

Writing as a method and subject:

One of the unique scientific phenomenon in this stage of the Mazhab
development was the emergence of modernization tendency in juristic
writing in method and subject.

a) The Method:

The methodology of writing in this stage was of two types:

1- Refinement, classification, summarization and revamping of basic
books and records of the Mazhab in addition to new issues and favored
opinions.

2- New, organized and concentrated formation of the juristic opinions of
the Mazhab in general as well as explanation and favored opinions of a
particular subschool. Thus the book comes in a new shape in relevant
to its method of writing and its juristic formula despite the fact that it
was dependent on the basic book of Al-Mazhab and its reputed
records. The best known books which combine all these characteristics

(1) Tarteeb Al-Madarik, vol. 8, p. 119.
(2) 'Alam Al-Fikr Al-Islami, p. 54.
(3) ’Alam Al-Fikr Al-Islami, p. 57.
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if it was not found, they refer to Ibn Al-Qassim’s opinions and if it was not
found, they refer to other jurists’ opinion otherwise they refer to the
statements of the people of the Mazhab”’.()

According to this rule, the favored opinion would be defined in line with
the following order:

Malik’s statement in Al-Muwatta and then his statement in
Al-Mudawanah, Ibn Al-Qassim’s statement’s in Al-Mudawanah and his
statement in other books than Al-Mudawanah, statement of other jurists
other than Ibn Al-Qassim in Al-Mudawanah and the statement of other
jurists in other books.

This order was obligatory to be followed and they could not skip one
reference to the another unless there was no ruling on the required issue.
Also, this rule makes it obligatory to classify in order the authenticity of the
Mazhab books in the following order: Al-Muwatta, Al-Mudawanah and
the other major books.

3- The Methodology of Study, Research and Writing:

In the last days of the first stage there were two idomatics were
crystalized to study the Mazhab and extracting the legal rules, they were:
a) The Iragi Idomatic:

The people of Iraq (subschool of Iraq) based their opinion on the cases
contained in Al-Mudawanah and chaptered the Mazhab with proofs and
analogy. They did not take the trouble to correct the narrations or
discussion of literal meanings. They followed the fundamentalists,
dialecticians and theorists in separating of cases and recording of
proofs.

b) The Quarawi Idomatic:

This is to look for the literal meanings of the book and scrutinizing the
chapters, correction of narrations, elaboration of probability, explanation
of unsound chapters, differences in statements, following or tracing the
passed down narrations, vowelization of letters according to the hearing

(1) Fath Al-Ali Al-Malik Fi Al-Fatwa Ala Mazhab Al-Imam Malik, vol. 1, P. 72,
(2) Azhar Ar-Riyadh, vol. 3, P. 22,
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accredited hearings for each subschool. This current started to recede
gradually by the end of the first stage and reached its climax by the end of
the stage of development.

The Analusia subschool officially adopted the opinions of Ibn
Al-Qassim only and it was the first subschool to present an official
compilation containing Malik’s hearings regardless of the subschool which
narrated or accredited it. This subschool also wrote the book of Al-Isti’ab
(comperhension).

2- Rules of Preference Among Nattations:

«If people are in disagreement, whatever Ibn Al-Qassim says is
binding».(!) This rule was the oldest rule of favoring in the Maliki
Mazhab. The people of Andalusia were in favor of it and they implemented
it in judiciary in the early days of the first stage. As for the people of
Cordoba, they were the most conservative people in respect of
implementing or following the correct opinions and statements of Imam
Malik to extent that they did not accept a ruler unless he followed the
opinions of Ibn Al-Qassim.

This allegiance to Ibn Al-Qassim was explicitly shown in the cases that
the people of Andalusia differed on them, they were very few. They
nmbered eighteen cases only.

As for the Egptian and Querawani subschools’ position from this rule
was not so far. The Egyptian subschool favored the opinions of Ibn
Al-Qassim and Mudawanat Sahnon (a book) while the scholars of the
Querawani subschool accredited the opinions of Ibn Al-Qassim also as well
as his narrations from Imam Malik.®

The rule of preference became the most accredited among the branches
of Maliki subschools but that does not mean that it was not subjected to
development. Al-Hasskuri says that this rule reached its height of
development during this stage and he says: ‘‘They used to refer to Malik’s
rulings in Al-Muwatta, if no rule was found, they refer to An-Nazilah and

(1) SeeIbn Farhoun, Tabsirat Al-Hukam Fi Usul Al-Aqdhiyah Wa Manahij Al-Ahkam, vol. 1, p. 49.
(2) Nafah At-Teeb, vol. 4, p. 22, Tabsirat Al-Hukam, vol. 1, p. 45.

(3) Al-Mufeed Li Al-Hukam Fima Yu'rad Alihim Min Nawazil Al-Ahkam, p. 274.

(4) Tabsirat Al-Hukam, vol. 1, p. 49.
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continued their efforts which resulted in the success of the (Mazhab) over
there.

On the contrary, the Andalusia subschool was not subjected to the
circumstances that befell its counterparts. In this stage the subschool of
Andalusia enjoyed an active scientific movement because it was supported
and backed by the rulers of that time.

The Impact of the Scientific Contacts in Developing the Mazhab:

The characteristics of the Maliki subschools at the stage of foundation
tried to unique themselves in relevant to accredited narrations and hearings
of Imam Malik may Allah be pleased with him but this trend started to
recede during the stage of development due to the scientific contacts among
the scholars of these subschools and their branches as well as its students.
The impact of these contacts were shown in the rules of preference which
were adopted by the Mazhab scholars in the various branches. The impact
also was noticed in the Methodology of research, writing and in the books
circulated among and accepted by the jurists.

In the past, the means of contacts prticularly among the Shari’a scholars
were represented in:

Traveling from once place to another in order to study from the scholar
directly, by correspondence, exchanging scientific books and exchanging of
messages that deal with Fatawa and questions. The result of these contacts
had helped the Mazhab to develop and these contacts were reflected in
three fields of jurisprudence that is to say:

a) accredited nattations and hearings.
b) rules of preferences among narrations.
c) the methodology of study and writing.

1- Accrdited Narrations and Hearings:

Al-Khatabi says: ‘‘Malik’s followers do not accept from the narrations
except those narrated by Ibn Al-Qassim, Al-Ashhab and his peers as well as
his companions’’, For them the narrations of Abdullah Ibn Al-Hakam was
not accepted.(‘) Imam Al-Khatabi portrays the uniqueness of the

(1) Ma'lim As-Sunan Ma Mukhtasar Sunan Abi Daud Li Al-Munzari Wa Tahzibahu Li Al-Imam Ibn
Al-Qayyim, vol. 1, p.8.
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(MAZHAB) AS TERMINOLOGY ACCORDING
TO MALIKI SCHOOL OF THOUGHT

2- Stage of Development
By: Dr. Mohammed Ibrahim Ahmad Ali(*)

The scientific phenomenon was outstanding in revelant to the evolution
role because the Maliki jurists were concerned to compile Imam Malik’s
opinions as well as his student’s narration about their teacher. They have
been able to present to the coming generations a solid basis for the stage of
development characterized by deepness and flexibility which were
represented in the vast narrations, explanations and independent
reasonings of various schools and scientific environments.

The stage of development starts by the end of the evolution stage and we
may consider that to be as of the fourth century and this stage can’t be
disattached from the previous stage or the following one.

The three stages overlap and intermingle in each other in relation to its
opinions and reasonings as well as preferences which come out in the
various stages.

The Maliki Subschools in the stage of Development:

In this stage the Maliki subschools were subjected to an ebb and flow
particularly the Iraqi subschool by the end of the fifth century as well as the
branches in Egypt, Madinah and Africa which were subjected to
oppression and consequently their activities started to decrease after the
dynasty of the Fatimid.(

As for the Querawani (Tunisia) subschool although it was influenced by
strong political pressures, but its jurists were able to resist the pressures and

() A iate prof '+ D of Sharia, College of Shari'a, Um-Ul-Qura University (Makkah
Al-Mukaramah, Saudi Arabia).

(1) See p. 63 (the first section of this research «1- The stage of evolutions was published in the 15th edition of
the C y Jurisprudence Research Journal).
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production taking into consideration that every commodity is different
from the other in quality in relevant to its benefity. Thus justice is the base
of ruling and this means that every commodity has a value equals to its
benefit because fair value makes feelings satisfied and therefore, everybody
resorts to master his/her task as well as increasing its production. Also, the
ruler’s resort to impose a fair price or imposition of a tax on a monopolizer
or replacing the private monopoly by a governmental one in order to
combact disadvantages of monopoly on the whole society, falls under
fundamentalists statement *‘That which obligation can’t be completed
without it, is regarded as an obligation’” and this prevent them from eating
their money in vanities and consequently the society reaps the fruits of this
policy.

-14 -
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stability of currency values because public interests are changeable from
time to time and therefore, these rules and regulations are apt to be
changed and amended in line with the public interest as the Messenger of
Allah peace and blessings of Allah be upon him used to do as in the Hadith
of “‘were it not that your nation was recently converted to Islam...’” and
also the Hadith of Al-Dhkhar shows that the prophet peace be upon him
allowed some prohibited matters for the sake of public interest.

No doubt that devaluation of a local currency value is the indirect pricing
which constitutes an incubator in delivering a policy characterizes by
encouraging exports of Islamic countries as well as increasing production
and decreasing imports because devaluation of the local currency will
encourage non-Muslims to purchase Muslims commodities because they
are cheap while it is at the same time encourage Muslims to increase exports
due to the increase of the foreign currency value which comes in harmony
with rule (there should be neither harming nor reciprocating harm). It is
also a balance between interests and harm because interests are protected
and harm is fended off. If someone says that harm will occur as a result of
increase in imports prices and decrease in exports prices due to the
devaluation of the local currency, we can reply as the fundamentalists
replied that this life is based upon mixture of interests and harm because the
Almighty Allah has not caused any act to be pure, it must be combined
with benefit and harm. The ruler may be able to compensate the affected
categories from the increase of living cost as a result of increase of imports
prices. He can alleviate their suffering by supplying them with impoted
commodities at a reasonable price or he may extend assistance to them
aiming at overcoming their problems in relevant to indirect pricing.

Secondly:
Governmental Pricing:

It means imposition of limited prices by government departments on
commodities and services monopolized by the government or which do not
find enough competition to face it.

To sum up, efforts to satisfy citizens needs is the responsibility of the
Muslim ruler which necessiates to employee production factors which are
accompanied by a regulatory flexibility in rules and regulations in line with
Shari’a by fixing a value for each commodity or for any factor of

-13-
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yours, so either you raise the price or hoard it in order to sell it as you
wish”'. Later on Umar reconsidered the issue and went to Hatib at his home
and told him to forget what he had said to him and ordered him to be free
to sell commodity at the price he likes.(!) This narration shows the relation
between pricing and foreign trade movement and its regulation in
accordance to the right given to the ruler by Islam to control markets and
price rates in order to establish justice which is ordained by the Almighty
Allah among people.

No doubt that Umar knew how to balance between the interests of
citizens and the interests of the nation.?®

3- Pricing and Basic Commodities:

Pricing can be used as a tool to increase supply of basic commodities.
This shows harmony among the goals of Shari’a. Increasing of prices by an
ordr of the ruler as mentioned above by Caliph Umar Ibn Al-Khattab to
Hatib “‘either raise price or...”’, is no doubt will achieve merchants’
aspirations in relevant to high profit which motivate them to supply the
local market with basic commodities. On the contrary, if price in local
market does not satisfy merchants’ desires, they will look for alternative
markets.

Types of Pricing:
Firstly:
Indirect Pricing:

This means increase or decrease in the value of means of purchasing
commodities which are needed by the people. Islam is serious in relevant to
stability of currency value because its stability will lead to the stability of
economic, social and religious situation of individual and the society. It is
known that the currency value moves contrary to commodities and services
prices as prices rise, the currency value falls and vice versa.

If this is the case of Islam position in relevant to stability of currency
value, its love for protecting public interest is stronger thant this. At the
same time, Islam is flexible pertaining to rules and regulations governing

(1) Al-Turq Al-Hakimah, page 235.
(2) See Al-Kharaj Li Yahya ibn Adam, page 97 and the following pages, Verification of Ahmed Shakir.
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1- To fix a price for a commodity after consulting experts in this field.
Fixation of price should not be obligatory in respect of the seller, but
only to show the public the suitable price.

2- To compel the monopolizer to sell his commodity as the others sell. He
(monopolizer) should be warned twice to stop hoarding and if he pays
non heed, then he should be tried on basis of discrctionary.(”

No doubt that showing the people the suitable price without binding the
seller is a fruitless decision because it runs contrary to the wisdom behind
pricing which is removal of harm. Prohibition of monopoly is one of the
Islamic economy basis. Both monopoly and pricing are linked but not
always, it is only when the necessity necessiates it.

Economic Impacts of Pricing:

The impact of pricing plays a very important role in the Islamic economy
which leads to the technical advancement of production which can be
sumarized as follows:

1- Pricing and Reviewed development Plans:

Monopoly hinders technical advancement in development with it various
dimensions because it constitutes an obstacle to decrease production costs
for the monoplizer knows that he is in a safe position from competition and
consequently he does not resort to improve production or decrease the cost
of production. Therefore, pricing is the legal channel to benefit from and
thus the state has responsibility to shoulder in respect of regulating and
directing economy and pricing is one of its effctive tools in this regard.

2- Regulating Foreign Trade:

The relation between pricing and Regulation of foreign trade is linked.
Thus, this makes it an effective system of the Islamic trade policies. It is
narrated that Caliph Umar Ibn Al-Khattab once passed by a man called
Hatib Ibn Abi Balta’a while the latter was in a market and he was holding
two bags of raisin. Umar asked Hatib how much were their prices and he
replied Muddair{ for every Dirham. Umar said to him that: “‘I heared that
a cravan is coming from Tai’f carrying raisin to be sold at the same price as

(1)  Al-Fatawa Al-Hindiyah, vol. 3, page 213 and the following pages.
(*) Muddain is plural of Mudd, a measure equals $43 gram.
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Jurisprudence. No doubt this contract reached between the ruler and the
citizens is an obligation to ward off harm from the latter. Any pricing
policy not based on a thorough study will negatively harm the citizens and
the ruler who issues such order must be held responsible for any occurrence
of harm.(V

The ruler is authorized to rule in order to bring good for the citizens and
the latter are obliged to obey him unless his is in disobeyance of Allah’s
commandments. The ruler must find alternatives to compensate harm
resulted from the policy of pricing and juristic rules must be put into
consideration such as the rule concerning a direct and indirect causer of a
crime, the direct causer must be held responsible. )

Relation Between Pricing And Prohibition of Monopoly:

The four schools of thought have approached monopoly. According to
Hanafiyah monopoly is reprehensible while Malikis do not permit it. As for
Shafies and Hanabils prohibit it. A scholar of Hanafi School of thought
called Mohammed identified monopoly to be in food stuff and animals
food while Malik identified it to be in all marktable items.®)

All school of thought are in agreement that:

1- The monopolizer is the one who purchases a commodity and hoards it
until its price rises up.

2- Forms of monopoly are selling for passengers and selling of a city
dweller for a non city dweller despite disagreement of some scholars of
it essence.” Because in the former there is an exposure to danger for
the seller while the latter is monopoly by exploiting the people’s need
for the commodity.

In Al-Fatawa Al-Hindiyah (a book of Hanafi School) there is a relation
between pricing and monopoly. In this Fatawa, the ruler is authorized to
prevent monopoly by application of two ways:

(1)  Al-Ahkam Al-Sultaniyah Li Al-Mawirdi, page 8 and the following pages, Al-Qawa'id An-Nawraniyah
Al-Fighiyah Li Ibn Taimiyyah, page 104 and the following pages, Al-Mubsout Li As-Sarkhasi, vol. 13,
page 9 and the following pages.

(2) See Article 90, Majalat Al-Ahkam Al-A’dliyah, Al-Ashbah wa An-Nada'ir Li Ibn Najm, vol. 1, page 196
and the following pages.

(3) See Tafscer Al-Masa'lah Fi Sharh Al-Muntaga Li Ash-Shawkani, vol. 3, page 237 and the following pages.

(4) Sharh Fath Al-Qadeer Li Ibn Al-Humam, vol. 5, page 240, Al-Qawancen Al-Fighiyah Li Ibn Jaza, page
222.
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1- Itis a fact that in Islam ownership is divided into public and private
ownership which is represented by heirs for the real owner as stated by
the Almighty Allah:

“And spend (in charity)

Out of the (substance)

Where of He has made you

Heirs”. ¥
2- Using property in other functions other than the ones the real owner

instructed to follow, runs contrary to Shari’a because it is not in the
interest of the public. Therefore, it must be corrected for the sake of the
society.

Thus the ruler has the right to enact laws to remove harm from the
members of the society and bring public utility and therefore, they have to
obey him. In this regard Ash-Shattibi says ‘‘If the law allocates certain
property for the interest of Muslims, other than this category has no right
to utilise it, unless for public interest’’. «This was what the ruler had
depended upon in respect of pricing which was free of any negative fault
which affects private ownership».

Juristic Scope of Pricing:

The goal of pricing is to fend off harm from the public in order to enjoy
their life legally. Therefore, the ruler must put into consideration in respect
of pricing, establishment of fairness among members of the society because
justice is the core of the Islamic governance.

Pricing does not include all commodities. The policy of pricing can not
randomly imposed on every commodity. But it is a policy governs by the
law of supply and demand. The scope of pricing should be limited only to
that which affects the public due to non fixation of its price and which
consequently affects economic development.

The Juristic Base of Holding The Ruler Responsible:

The Ruler is appointed to take care of the affairs of the public. Thus, he
is appointed on basis of a political contract as it is called in the Islamic

() Surat-Al-Hadeed, verse 6.
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appropriate by the ruler for the interest of the seller and the
purchaser.

However, this ruling does not mean abrogation of the prophet’s Hadith.
The Hadith remains valid because the ruling was issued at that time due to
a necessity and when there is no need for pricing we can follow the text of
that Hadith. If that Hadith was abrogated, there would be no need to refer
to it on basis of consensus.

On the other hand, the text of the Hadith obviously prohibits pricing and
leaves the issue to the God because He is the cherisher of the world and the
prophet peace be upon him in this Hadith had asked Allah to remove that
harm (high cost) at that time according to the law of supply and demand. If
it was deliberately done by the merchants so as to harm the people, the
prophet (pbuh) could have prvented it by fixing the prices in order to ward
off that harm in harmony with the public interest. But it was only the high
cost as the reporters of the Hadith stated: Prices were raised at the epoch of
the Messenger of Allah peace be upon him. The people said to him:*‘O
Messenger of Allah, fix prices for us... etc”’.

Prices And Ownership:

Does Islamic jurisprudenc acknowledge a pricing formula taking into
consideration non-affect of private ownership? Does pricing legitimacy
constitute an obstacle concerning relation between the owner and his
property?

To answer these question, it is important to know that in the essence of
the Islamic jurisprudence, ownership is based on reserve for onself,
prevention and dealing.®

Jurisits are in disagreement in their definition of ownership. Some of
them define it as a private thing not allowed for other to use, exploit or to
have a hand in it except per the owner’s consent such as to have a deputy
or an authorized. The other define it as a relation between man and
property which authorizes him to act freely unless there is a restriction
prevents him/her to do s0.¥

(1) Sharh Al-Muwat'a vol. 5, page 18.

(2) SeeKitab Al-Biyu'a, Li Ibn Al-Humam, vol. 6, page 246, Al-Firouq Li Al-Qurafi, Al-Farg, 180, vol. 2,
page 208, Tahzeeb Al-Firoug, vol. 3, page 234,

(3)  Al-Milkiyah Fi Ash-Shari'a Al-Islamiyah, page 25.

(4 Tahzeeb Al-Firoug, vol. 2, page 208.
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consideration of the needs of the society to these goods as well as its
quantity, availability and time.

As for juristic definition for pricing as Ibn Al-Qayyim defines it “Itis a
word means a certain amount of money payable in return for obtaining a
commodity or a service. Price in itself is an expression of an exchange of a
commodilf' or an accord of a service with regard to other commodities and
services” (),

Legislative Base of Pricing:

a) To protect the public interest which means that pricing has a close
relation in organising foreign trade that makes it one of the vital
systems of the Islamic foreign trade. Al-Qarafi says ‘‘Unrestriction of
trade without fixing of suitable profit, will lead to exploitation and it is
an outlet for a monopoly in basic needs of the society. Therefore, to
fight this danger, buying and purchasing must be restricted in dealing
with certain prices because the need necessiates to intervene so as to
control high prices caused by unrestriction of prices".m

b) Abu Da’ud and others reported(” on the authority of Abi Hurairah
may Allah be pleased with him that a man came to the prophet peace be
upon him and said: ‘O Messenger of Allah! fix prices for us”’, the
prophet (pbuh) replied, ““Allah raises and lowers and I wish to meet the
Almighty Allah without any injustice done to anyone of his servants’.
This Hadith indicates that the Messenger of Allah has refused to fix
prices because it is unfair to compel people to sell their goods with a
price they do not want to sell for. Nevertheless, some of the followers
such as Sa’eed Ibn Al-Maseeb, Rabi’a Ibn Abdur-Rahman and Yahya
Ibn Sa’eed Al-Ansari have ruled the permissibility of pricing. They
have ruled in favour of pricing in order to ward off harm as Al-Baji
said in favour of pricing: «in view of public interest and to ward off
harm and there is no compulsion on sellers to sell their goods». But he
ordered not to sell for another price other than the one deemed

(1)  Al-Turrug Al-Hakimah, page 269.

(2) Al-Firouq, Al-Farg, 33, Matba'at Dar Ehya Al-Kitab Al-Arabi.
(3) See As-Sunan, vol. 3, page 272, Naylu Al-Awtar, vol. 3, page 335,
(4)  Sharh Al-Muwat'a Li Al-Baji, vol. 3, page 18.
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PRICE FIXING IN ISLAMIC JURISPRUDENCE

(A Contemporary Economic And Juristic Analysis)
By: Dr. Al-Husseini Sulaiman Gad (")

The Islamic Shari’a (law) has paied a special attention to transactions
among people and thus it regulated rules to govern these transactions based
on acceptance in order to fend off deception and fraud as well as to achieve
the aims and interests of the Muslims in observance of Allah’s saying:

““O ye who believe!

Eat up not your property
Among yourselves in Vanities.;
But let there be amongst you
Traffic and trade

By mutual good-will’")

One of the Islamic Shari’a aims is to remove uneasiness and constrain
among people. Thus in Islamic Shari’a prohibited things are permissible in
conditions of necessity as the Almighty Allah says:

““He hath explained to you in detail

What is forbidden to you

Except under compulsion

of neccssity"(z)

No doubt that pricing is permissible for the benefit of the society and to
protect the interest of its members.

Definition of Pricing And its Legitimacy:

Pricing means a restriction to be ordered by the ruler on the movement
of trade by approximating the values of certain goods and services on

(') Department of Judicature, Faculty of Shari’a, Umul-Qura Universi Al
(1) Surat An-Nissa, verse 29.
(2) Surat Al-An’am, verse 119.
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disappear when the governing system becomes not her own system or her
own law.

The present time is the time of challenge and perhaps the future may be
more challenging than today. Every civilization will try to strengthen its
position so as to be dominant over the weakest ones.

As the Islamic Shari’a was the safe haven for Muslims during the
consecutive ordeals they suffered in the past, this Shari’a will remain the
real strength at all time and at every place as long as Muslims remain
abiding by its rules in solving their problems.

This strength will not become only the secure refuge to resort to, but it
will become the basis for existence on this earth as the Almighty Allah says:

“‘Before this we wrote

In the Islam after the Message
(Given to Moses) My servants
The righteous, Shall inherit
The earth’’ ()

“(They are) those who,
If we establish them
In the land, establish
Regular prayer and give
Zakat, enjoin
The right and forbid wrong
With Allah rests the end
(And decision) of (all) affairs”’(2)

(1) Surat Al-Anbya'a, verse 105.
(2) Surat Al-Hajj, verse 41,
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writings of other Maliki scholars were the pillars of these fortresses.

The juristic schools in the East were not of less important than the ones
in Maghreb, but the East was the place from which the jurisprudence
started and it was the refuge of its scholars. In it, there the various Hanafi
schools of thought were founded and their independent reasonings were
prevailed in a wide area of the Islamic countries. Also, the Shafei school of
thought was flourished over there due to its eloquence as well as the
Hanbali Mazhab which was able to gain a foothold over there due to its
scholars contribution such as Ibn Qudamah, Ibn Taimiyyah and Ibn
Al-Qayyim.

Knowledge and jurisprudence did not confined only to the founders of
the schools, but there were many neutral scholars who acquired fame and
reputation due to their contribution in jurisprudence and it suffices to say
that Imam Al-Awaz’i had issued a seventy thousand ruling besides the
valuable repertoires of the Islamic jurisprudence in the treasures of the
world apart from the ones lost as a result of crises and foreign invasions.

Among these historical facts we would like toremind of the plights and
problems which are now faced by Muslims in this age and that will be faced
by their coming generation in the nearer or far future. The challenge will
not be only in economic and science but it will be in thoughts.Thisiswhy it
necessiates in the first place to preserve the «character» of the Islamic
nation and its inheritances. This cannot be achieved unless under an
umberlla of a «legal education» for its generation so as to preserve the
fundmentals and branches as well as to look up to the modern in its whole
and particles.

Figh has preserved the uniqueness of the Islamic nation character during
hundereds of years due to its concern in handling Muslims’ affairs in
relevant to events which were faced by them in the framework of the
Shari’a. Therefore, it has become independant on itself and has not
borrowed from any other system as well as it distant itself from any law
other than tthat. of Allah’s.

True, figh was a «legal education» because the Islamic nation found
solutions to its problems in it. If the case was contrary to that it would have
had looked for these solutions in other places and therefc);{e, it would be
following another nation. Thus through this door nations die and

sk
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A LETTER FROM THE STAFF

No doubt that the Islamic Shari’a (law) is a law of a renewable giving in
its ends and its objectives until the day of judgement. Thus Muslim is
obliged to subdue totally that Shari’a is a comperhensive law that governs
his behaviour, represents a solution to his problems and that his deeds and
words are to be formulated according to this subjugation believing in it and
abiding by it whether in deeds or words.

Based on this fact, other rules which come into conflict with his Shari’a
are invalid whatever the causes are.

Therefore, Muslim is obliged to «learn» his Shari’a rules and this
obligation compels him to «understand» its ends and objectives. Our
predecessors knew this obligation and they did their best and their
«understanding» came according to their independent reasoning which has
helped in preserving the civilization of Muslims nation as well as to
continuation of its offering despite continuation of hardships and ordeals.

In the research published in this edition and the fifteenth edition of this
journal which deal with the evolution and development of the Maliki
Mazhab (school of thought) written by Dr. Mohammed Ahmad Ali, we
found it to be a wonderful portrayal of this independent reasoning. This
research is not only a mere history and recording of one of the juristic
Mazhahib Movement in an epoch of its history, but it is a material evidence
proving the efforts made by the scholars of the Muslims nation to spread
the principles of the Islamic Shari’a in order its rules to be understood and
comperhend so as to resolve the problems which they encountered at that
time. Every scholar of them was representing a unifing school in
Andalusia, Maghreb, the East and many places of the Ummah. Their role
was not confined only to find solutions to the contemporary cases and
problems presented to them, but they tackled other problems not of their
times and they treated it with the spirit of its time of occurrence.

Despite the incidents occurred in Andalusia and the invasions sufferred
by the Maghreb in the past, the impact of these schools remained strong as
fortified fortresses against all these crises. Imam Malik’s Muwatta and the
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