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* Vol. XI, 1999, 42nd Edition, Contemporary Jurisprudence Research Journal *

she stand with them in the middle of the first row or be in front of
them since they are performing Salat alone. In this case, there will be
no harm if one of them proclaims Athan and makes Iqama, taking into
consideration that she must reduce her voice; only to reach her col-
leagues (those whom she leads in Salat).

The Summary of the case, Athan was basically ordained to
call for Salat in a congregation, the thing which requires that
the voice is to be raised and this is not permissible to women.
Also, Salat in congregation was made obligatory for men, and
women are not obliged, by shari‘iah, to, attend salat in con-
gregation. If they want to perform Salat in congregation in
mosques, they should not be prevented provided that there is
no sedition. This is in line with the saying of the Messenger
(peace and prayers be upon him) “Never prevent woman
from visiting the mosques; but their houses are better for
them (for praying).”

If circamstances required that they are in congregation
alone, such as the case of those studying in universities or
schools, or those exist in prison and the like, then it will be
best for them to offer Salat in a congregation with one of
them acting as their Imam no matter if she stands with them
in the first row or stands in front of them, and in this case it
is desireable if one of them proclaims Igama taking into ac-
count that she has to make her voice low that only reaches
her colleagues.

And Allah Knows Best
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* Cases from Jurisprudence (Figh) Point of View *

and you say: “By Allah, we will prevent them"(!)

Those who hold that it is disliked for women to establish a con-
gregational Salat believe that the Ahadeeth narrated in this concern
were abrogated, deriving evidence from the Hadeeth of Ibn ‘Umar that
the Messenger of Allah (peace and prayers be upon him) said: “Do
not prevent your women from visiting the mosques; but their
houses are better for them (for praying)® He also derived ev-
idence from what was narrated that the Messenger of Allah (peace and
prayers be upon him) said: “It is more excellent for a woman to
pray in her house than in her courtyard, and more excellent for
her to pray in her private chamber than in her house”®)

My opinion is that: Fundamentally, they should not offer Salat in
congregation alone. But if they offer Salat with a congregation in a
mosque such as the case of the elderly or those who pass near the
mosque during the time of Salat, then there is no problem based on the
previously mentioned Ahadeeth, but they should stand in the last
rows, taking evidence from the saying of the Messenger of Allah
(peace and prayers be upon him): "Best rows for women to stand
(when offering congregational Salat) are the last ones*)". But if an
evil is feard to befall them, then they are not required to go out to
mosques.

If circumstances required that they should be in a congregation
alone such as the case of students in universities, schools, prisons or
otherwise, then it is more obligatory for them to perform Salat in con-
gregation and that one of them has to be their Imam no matter whether

(1) “Sahih Muslim” vol 4, p 161, “Kanzul-Ummal” vol 16, p 414.

(2) “Sunan Abi Dawod”, vol , p 155. “Mishkatul-Masabeeh”, vol 1, p 339,

(3) “Sunan Abi Dawod” vol 1, p 156, “As-Sunnan Al-Kubra”, by Al-Baihagi, vol 3, p 131.
“Majma‘ Az-Zawa'id", by Al-Haithami, vol 2, p 34.

(4) “Musnad Imam Ahmed” vol 2, p 247, 340, 367,485. “Sunan Ad-Darmi”, vol 1, p 291.
“Sunan Ibn Majah”. vol 1, p 319. Kunzul-Ummal. vol 7, p 635.
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prayers be upon him) gave a permission to Ummi Waraqa to lead her
family, but she should stand with them in the first row.(!)

Imam Ibn Hazm maintained that if women performed Salat in con-
gregation, and were led by a woman, then this would be good, be-
cause there is no text (from the Quran or Sunnah) which prevents
them from doing that. He, also, took evidence from what was narrated
by Rayta al-Hanafieyah that ‘Aisha, may Allah be pleased with her,
led them in an obligatory Salat, i.e Salatul-Maghreb (sun-set prayer)
and stood in the middle of the first row and made recitations from the
Quran loudly..?

From the afore-mentioned, it becomes clear that al-Athan was
mainly ordained for calling to Salat in congregation, a matter which
requires raising of the voice, which is not permissible for women.

Moreover, Salat in congregation was mainly ordained for men and
was disliked for women but with disagreement in this matter.

As to the party who believe that women may constitute a congrega-
tional Salat, it based its argument on the Ahadeeth reported in this
concern. Among them is the Hadeeth narrated by Abdullah Ibn
‘Umar, may Allah be pleased with him, that the Messenger of Allah
(peace and prayers be upon him) said: "Never prevent women from
attending Salat in the mosques of Allah(®". Another Hadeeth is that
he heard the Messenger of Allah (peace and prayers be upon him) say-
ing: "Don’t prevent your women from going to mosque if they
take your permission”.Bilal said to his father : “By Allah, we will
prevent them. His father insulted him and said: I inform you of the
Sunnah of the Messenger of Allah (peace and prayers be upon him)

(1) “Sharh Az-Zarkashi”, Ibid, p 515. See Hadeeth Umi Waraqa in “Sunan Abi Dawod”,
vol 1. p 161 - 162.

(2) “Al-Muhallah”, Ibid, p 167 - 168.

(3) “Musanaf Ibn Abi Shaiba” vol 2, p 383, “Majma” Az-Zawa'id"”, by Al-Haithami, vol

2,p33.
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* Cases from Jurisprudence (Figh) Point of View *

Imam Malik is of the opinion that a woman should not be an Imam
neither in an obligatory Salat nor in a Nafl (optional), and neither she
is allowed to lead a man nor a woman. But Ibn Ayman narated that
her Imamat for women is permissible.(!)

According to Mathhab Imam Ash-Shaf‘i a woman, under no cir-
cumstances, is she allowed to lead men in Salat. As to her Imamat for
women, Imam ash-Shafi‘i, said:" Sufian reported from ‘Ammar Ad-
Dihni that a woman of his people called Hujaira said that Ummi Sal-
ama led them in Salat and stood with the women in the middle. Nar-
rated Al-Laith, on the authority of ‘Ata, on the authority of ‘Aisha that
she led some women in Salatul-‘Asr and stood in the middle of them.

He, also, said: ‘Ali Ibn Al-Husain used to order a female slave he
owns to lead his family in Salat during the month of Ramadan. Also,
‘Amira used to order a woman to lead women during the month of
Ramadan.

Al-Imam Ash-Shafi‘i said: a woman may lead women in obligatory
Salat and others. I order her to stand with the women in the middle of
the first row. But if there were a lot of women with her, she is ordered
that the second row to be constituted behind her row, and so on with
next rows .She is, also, ordered to make her rows the way men con-
stitute their rows if they become plenty. without differing from men in
anything except that the woman has to stand in the middle of the first
row, and keep her voice down when she pronounces Takbeer and
Dhikr which are generally made in an audible voice. But if a woman
stands in front of the women, her Salat and the Salat of those behind
her would be sufficient for them.(?)

According to Mathhab Al-Imam Ahmed, a woman is allowed to be
an Imam for women taking evidence that the Prophet (peace and

(1) “Al-ma‘ouna: Ibid, p 251 - 252. see Iqdul-Jawahir” Ibid p 191, 193.
(2) “Al-Umm:, Ibid, p 164. See “Fathul-Wahab" Ibid p 65.
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ond one, it is not ordained for her, because she doesn’t proclaim
Athan, and any one who is not required to make Athan, should not
make Iqgama.(!)

Al-Imam Ibn Hazm holds that there is no Athan or Igama for wom-
en. But if they proclaim Athan and Iqama, there is no problem. Ev-
idence to this is that the command given by the Messenger of Allah
(peace and prayers be upon him) to make Athan, had been mainly di-
rected to those upon whom congregational Salat was enjoined, in
compliance with the Prophet’s saying “Let one of you proclaim
Athan for you, and let the eldest among you lead you in Salat as
an Imam”. However, women are not among those who were ordered
to do s0.®

Third aspect: How far the imamat of woman
in Salat (acting as an Imam) is correct.

There is no disagreement on the prohibition of woman being as an
Imam for men. But the question is can she be an Imam for women?

Majority of the Imams’ opinions permit that. Imam Abi Hanifah, in
his Mathhab, holds that congregational Salat offered by women is di-
liked. If one woman leads them in Salat, then this is permissible but
she must stand in the middle of them as this would be more con-
cealing for her. They derived evidence for the woman being in the
middle of other women from the Hadeeth narrated by Rayta Al-
Hanafieyah who said: we were a group of women in the presence of
‘Aisha, may Allah be pleased with her. She led us in Salat and she
stood in the middle of us.(®)

(1) “Al-Mughni”, by Ibn Qudamah, vol 2, p 80. See “sharh Az-Zirakshi”, vol 1, p 515. See
“sharh Muntaha Al-Iradat” by Al-Bahouti vol 1, p 124.
(2) “Al-Muhullah” by Ibn Hazm, vol 2, p 169.

3) “Badaea’ As-Sanaea" Ibid, p 157. “Fat-hul-Qadeer” Ibid p 353.
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Imam Malik in his Mathhab, believed that it is undesirable for
women to proclaim Athan for the obligatory Salat, because raising
the voice by women is an undeisrable act.

According to the same Mathhab, women are neither required to
proclaim Athan nor Iqgama, but if a woman made Iqama, this is good.
This indicated the permissibility of her Iqama for herself.(!).

In Mathhab Al-Imam Ash-Shafi‘i, Al-Imam said:“Women are not
required to proclaim Athan even if they are not offering Salat in con-
gregation, but if they proclaim Athan and Iqama, there is no problem.
Moreover, a woman should not raise her voice, but makes Athan for
herself , in voice only loud enough for her copmanions to hear. The
same is applicable when she pronounces Iqama. Also, if she omits Ig-
ama, I don’t hate that as I do if omitted by men, although it would
please me if she pronounces Iqgama"(®.

In brief, in the Mathhab, it is Mandoub (advisable) for a group of
women to make Iqama as it motivates those who are present, on con-
dition that they do not raise their voice as in the case of Athan®).

According to Mathhab Al-Imam Ahmed, there is no Athan or Ig-
ama for women by agreement of all Fugaha. The question remains: is
it a Sunnah for them to do so?

Regarding this, it was narratted that al-Imam Ahmed maintained
that if they do that, there is no problem, and if they don’t do that, it is
permissible. Moreover, is it desirable for her to make Iqama?

In the Mathhab, there are two narration: the first one, she makes Ig-
ama ; this opinion was held by ‘Ata, Mujahid and al-Awza‘i. The sec-

(1) “Al-Mudawannah”, Imam Malik, vol 1, p 63. See “Mawahib Aj-Jaleel”, Al-Hattab, vol
1, p 210, 251, 252. See “Iqdul-Jawahir”, by Ibn Shas vol 1, p 117, 119, 191.

(2) “Al-Umm”, by Ash-Shafi i, vol 1, p 89.

(3) “Mughni Al-Muhtaj”, by Ash-Shirbeeni, vol 1, p 135. see “Fathul-Wahab”, by Al-
Ansari, vol 1, p 34.
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claiming the Athan. For this reason, Allah commands them to pre-
serve this natural quality when He addressed the Prophet’s wives:

Be not too complaisant

Of speech, lest one

In whose heart is

A disease should be moved
With desire.().

Imam actions indicated that women are not allowed to proclaim
Athan except when necessary as we will explain.

According to Mathhab al-Imam Abi Hannifa, one of the character-
istics of al-Mu‘th-thin is that he should be a man, and therefore it a
Makrouh (undesirable) act for a woman to pronounce Athan by the
agreement of all narrations, because if she raises her voice, she would
have committed a disobedience, and if she lowered it, she would have
ommitted the Sunnah of Jahr (doing something in an audible voice)
Moreover, both Athan and Iqama were desginated for congregational
Salat, and women are not required to perform it, in addition to the fact
that women were not known to have proclaimed Athan during the era
of as-Salaf*, so it turned to be one of the innovated matters.

Inspite of this, if a woman pronounced Athan for people, this
would suffice them, and Athan would not be repeated as it fulfilled its
requirements.

This opinion is contrary to the narration that Imam Abi Hanifa rec-
ommended repetition of it.(2).

(1) Surat Al-Ahzab, from verse 32.

(*) As-Salaf is a term need to describe the companions generation and those who immedi-
ately followed them only.

(2) “Badaea As-Sanaea”, by Al-Kasani, vol 1, p 150, 157. See “Al-Mabsout”, by As-
Sarkhasi, vol 2, p 123.
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Shari‘ah and some by their very nature.

As to what is required by Shari‘ah, it is to reduce voice, lower
gaze,and display not their beauty in pursuance to Almighty Allah’s
saying:

And say to the believing women

That they should lower

Their gaze and guard

Their modesty; that they

Should not display their

Beauty and ornaments except

What (ordinarily) appear

Thereof; that they should

Draw their veils over

Their bosoms().

To His Almighty saying:

And that they

Should not strike their feet

In order to draw attention

To their hidden ornaments(®).

The command to lower gaze and not to display beauty indicate, by
analogy, that voice should be reduced due to the resemblance of the
cause.

What is required by their nature, is their tender voice, which, un-
doubtedly, contradicts with the high and strong voice required in pro-

(1) Surat An-Nour, from verse 31.
(2) Surat An-Nour, from verse 31.
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Of Allah, through the Days

Appointed.(?).

Athan for Salat is to proclaim it by raising one’s voice calling for
Muslims to attend Salat in congregation in its stated times, in con-
formity with Almighty Allah’s saying:

O ye who believe!

When the call is proclaimed

To prayer on Friday

(The Day of Assembly)

Hasten earnestly to the Rememberance

Of Allah..?),

This is, however, a general command applying for both Salatul-
Juma‘h (Friday prayer) and the other congregation Salates.

To fulfil the aim behind Athan for Salat, it should be raised from a
high position and loudly so that many Muslims, resident in that place,
could hear it. That is why minarets were founded; to call the Faithful
to establish Salat in congregation since Bilal Ibn Rabah, may Allah be
pleased with him, had firstly raised Athan in Makkah and Al-
Medinah. Since then Muslims continued proclaiming Athan and Iga-
mabh for their Salat.

Secondly: How far the reason for raising Athan by women is
available:

As a Shari‘ah fundamental, proclaiming of Athan is men’s duty un-
like women, because Athan as a rule requires raising one’s voice,
which is prohibited for women. Verily, Almighty Allah allocated for
them certain rules and characteristics some of which are required by

(1) Surat Al-Hajj, verse 28.
(2) Surat Aj-Jumu ‘ah, from verse 9.

T1-



165 -The Rule on whether it is permissible

for women to raise Athan and Iqgama

The content of the case is a question raised by a Muslin brother
from the United States of America in which he says: Is it per-
missible for women to pronounce Athan and Iqgama when there
are no men, and does a woman leads other women in Salat such
as if they are in a jail or any other place where they gather?

Answer to this case is of three aspects:
Firstly: the wisdom behind Athan.

What is meant by Athan is to declare a certain matter to draw oth-
ers’ attention to it in order to achieve what is required thereby. There-

fore, Athan for Hajj is to proclaim it, as illustrated in His Almighty
Allah saying:
""And proclaim the pilgrimage"
Among men: they will come
To thee on foot and (mounted)
On every camel
Lean (on account of journeys)
Through deep and distant
Mountain highways.(!),
That they may witness
The benefits (provided) for them

And celeprate the name

(1) Surat Al-Hajj, verse 27.
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they are in a state of a strong fear , then they are allowed to perform
Salat at any way available for them.(!),

In Mathhab al-Imam Ash-Shafi‘i, a Rukhsa of leaving Salat al-
Jama‘ah is given to both the person who is observing Siyam, and he
who is not, when food is presented and that they want to satisfy their
need of it.(2),

According to Mathhab al- Imam Ahmed, excused from attending
Salatul -Jama‘ah is one who needs to answer the call of nature, or one
who fears of losing one’s property such as the case of crops in Bayadir
(threshing floors), or Dawab for which there is no one to take care ex-
cept him, or if he was entrusted to keep something and he fears of los-
ing it.

All these excuses are regarded by agreement, more convincing (in
importance) than rain which, undoubteldy, is considerd as an excuse®)

Based on this, a boy who attains puberty is excused not to go to the
mosque. Even more, he should not go there in case it is feard that he
might be hurt both physically or psychologically, no matter if this fear
is occuring now, or certain to take place.

Briefly, Salatul-Jamma‘ah is obligatory on men and funda-
mentally, Salat is not obligatory upon boys unless they attain pu-
berty. However, their guardians are required to order them to offer
Salat at the age of seven, and beat them if they don’t offer Salat
when they reach the age of ten. Beating, here, means to touch one’s
body along with a slight scolding which would not cause any harm
such as much pain, escaping, or leaving one’s house.

A boy is excused not to go to the mosques, and even more he
should not go there if it is feard that he may be raped, kidnapped or
to accompany bad people, or other similar actions which may hurt
him physically or psychologically.

And Allah knows best

(1) "Al-Mudawannah" Imam Malik, Vol 1, p 240, - 241 . "Iqdul-Jawahir Ath-Thameenah",
by Ibn Shas, vol 1, p 237, 239. "Al-kharshi", vol 1, p 93.
(2) "Al-Umm" by Ash-Shafi‘i, vol 2, p 155, 76. "Nihayatul-Muhtaj" by Ar-Ramly, vol 2,
p 155 - 157 "Al-Hawi AlKabeer" by Al-Mawrdi, vol 2, p 97, 99.
(3) "Kash-Shaful- Qina‘" Al-Bahouti, vol 7, p 495- 498. see "Al-Mughni", by Ibn Qu-
damah, vol 2, p 271.
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house or the mosque.
Thirdly:fear for the boy if goes to the mosque.

Although, the question dosen’t explain the nature or the reasons of
such a fear, yet it might involve a lot of aspects. Fear for the boy that
he might be raped, or from mixing with bad - mannared person.

Fear for him may be that he kidnapped by way of taking revenge on
his father or his family. Fear for him, may also be from the fact that
the mosque is distant, or from walking in darkness, or muddy land, or
the like of actions which would hurt him both physically and psycho-
logically.

This applies whether he attains puberty or not. Obligation to go to
mosques is based on capability with its Shari’ah meaning.

So, fear leading to a grave existent harm or a harm certain to occur,
would refute capability and seen as one of the Shari‘ah excuses.

Al- Fuqaha tackled this matter, and we will quote some of their
opinions breifly.

In Mathhab al- Imam Abi Hanifah, any one who dosen’t attend con-
gregational Salat due to heavy rain, muddy ground, cold, darkness,
and wind during the night, would be excused. Excused also is the one
who fears for his property or of an oppressor, or the one who looks af-
ter a patient().

According to Mathhab al- Imam Malik, if some people were mas-
tered with fear, and could not perform Salat unless standing up, riding
or on their Dawab and with their faces not to the Qiblah, then let them
do. Also, they are allowed to make Jam* (i.e. combaine two Salat at a
time) when there is no more rain but there is mud and darkness. And if

(1) "Badaea“ As-Sanaea“" by Al-Kasani, vol 7, p 244 - 245. see "Sharh Fathul- Qadeer", by
Ibn Al-Humam vol 2, p 90-97 - 98-99-100- 101
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Rememberance of Allah().

Permission of Allah, here, indicate His command. This however,
required that Salatul-Jama‘ah is obligatory on men.

secondly:Is this boy at an age requiring him to go to mosque or
not?

In essence, Salat is not obligatory on boys whether in houses or
mosques, unless they attain purerty. But guardians are obliged to order
them to perform Salat When they are seven in order to famaliarize
them with it and train them to do it. When they attain the age of ten
they should be beaten if they omit it, in pursuance with the saying of
the Messenger of Allah (peace and prayers be upon him): “Order
your childern to pray when they reach the age of seven. Beat them
(if they don’t pray) when they reach age of ten. And have them
sleep separately”.()

They are beaten because they may reach purberty at the age of ten,
and if they don’t attain it , they are about to.

Therefore, they must be informed about the obligation of Salat
upon them, its importance for them and the punishment resulted if
they omit it.

Beating, here, means touching one’s body with a little scolding
which dosen’t cause any harm such as much pain, escape, or leaving
one’s house, or other harmful consequences.

But if these harmful effects resulted from beating, then it should be
stopped.

Based on the preceding, if the boy mentioned in the case, didn’t at-
tain puberty, then no Salat will be obligatory upon him whether in his

(1) Surat An-Nour, verse 37. ;
) ’;Musnad al-Imam Ahmed", Vol 2, p 80, "As-Sunnan Al-Kubrah", by Al-Baihaqui, Vol
,p84
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his Boy from going to Mosques

The case is a question raised by one brother from Algeria. He
enquires about a father who prevents his boy from going to the
mosque fearing for him. Thus, the question was stated, and it does
not reveal the nature and the reasons of such a fear.

The answer has three aspects:

Firstlty: On whom Salatul-Jama‘ah is obligatory:

Allah explain them in His Almighty saying:

In it are men who

Love to be purified: and Allah

Love those who make themselves pure(?),

And His saying:

(Lit is such a light)

In houses, which Allah

Hath permitted to be raised

To honour; for the celebration,

In them, of His name

In them is He glorified

In the morning and

In the evening, (again and again)®),

By men whom neither

Trade not sale

Can divert them for the

(1) Surat At-Tawba, from verse 108.
(2) Surat An-Nour, from verse 36.
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Salatul-Fard by twenty- seven degrees.

The preferred opinion is that Salatul-Jama‘ah is obligatory on
the mature person as Fardh ‘Ain and this obligation would not be
dropped without an excuse. Evidence for that from the Book, as -
Sunna and al - Ma’thour are so many. Allah commanded His
Messenger to perform Salat in congregation in times of fear, a
thing which makes it more obligatory and more certain in times of
peace and security.

Messenger of Allah (peace and prayers be upon him), his Ca-
liphs and his Companions, may Allah be pleased with them, used
to perform Salat in congregation. No one used to omit it except a
hypocrite whose hypocricy is known by all. A man would be
brought with two men supporting him till he was placed in a row
(to attend Salatul-Jama‘ah).

Religious and social benefits and virtues in Salatul-Jama‘ah are
too many to be counted and quite famous to be mentioned.

Based on the preceding, the Salat of one who dosen’t attend Sa-
lat in congregation, as was stated in the question, remains of less
reward, and the one doing that would be in sin. It is very im-
portant to stress on the concept of congregation and the easiness
it involves. Although Salatul-Jama‘ah is performed in the mosque,
it may be performed in school, universities, corporations, prisons,
and other similar places where people gather. Their Salat in these
places is regarded as Salatul-Jama‘ah with their rewards full.

And Allah Knows best
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their being close to each other, this would lead to a firm combination
and harmonization among them.

If this is the case as then for the above, then for those who gather
up to worship Allah and see one another five times the day and night
would be even more true.

Based on what has been said, Salat of one who doesn’t attend Salat
in congregation, as stated in the question, remains of less reward and
one doing that would be in sin.

It is important to mention the concept of performing Salat in -Jama
‘ah and how it is facile. Though usually Salatul-Jama‘ah is performed
in the mosque , yet it is also permissible to be performed in schools,
universities, business corporations and other similar places where
people gather. Salat in all these places is regarded as Salatul -Jama‘ah
and the reward of its performer would not be decreased.

To sum up the case, one of the fundamental principles in the re-
ligon of Islam is unification and not being divided and isolated.

Another fundamental principle in the religion of Islam , is to es-
tablish Salat in congregation. According to the three Mathahib of
Imam Abi Hanifah, Malik and ash-Shafi‘i, there are many opin-
ions regarding Salatul-Jama‘ah. One opinion sees it as obligatory
on the mature person as Fard ‘Ain. In another opinion, it is re-
garded as Sunnah Mu’akaddah, and in a third opinion it is con-
siderd as Fardh Kifayah. According to the approved opinion of
Imam Ahmed, it is obligatory as Fardh ‘Ain, and whoever omits it
without an excuse would be in sin.

Imam Ibn Hazm thinks that anyone who perform Salat ind-
vidually without excuse, his Salat is void. All the opinions in the
four Mathahib are in agreement as to the obligation and the per-
formance of Salat in mosque, so if people of a certain town omit
Salatul-Jama‘ah, then they should be punished. Also all these
opinions agree regarding the preference of Salault-Jama‘ah over
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followed; in compliance with Almighty saying:

So take what the Messenger

Gives you, and

Refrain from what

He prohibits you.(!)

His Caliphs, Companions and those who followed them in righ-
teousess, have all adopted the method of the Messenger and adhered
strictly to it.

In this regard, Ibn Mas‘oud, may Allah be pleased with them,
said: “In our time no one used to omit Salatul-Jama‘ah except be a
hypocrite whose hypocricy is known for all. A man would be brought
with two men supporting him (due to his weakness) till he was placed
in a row (to attend Salatul-Jama‘ah).

Undoubtedlly, Salatul-Jama‘ah is better than Salatul Fard. Besides
its obligation according to religion, yet it has many virtues which not
only relate to the increase of one’s reward, but they are connected
with the properness of the society and the perfectness of its condi-
tions. Therefore, those who attend Salat in congregation feel that they
are close, combined and firmly connected to each other as if they were
a single social entity. Without any doubt, amity among societys in-
dividuals is a fundamental requirement in public life, because divi-
sion among them is a cause for hatred in addition to the consequences
and harm which would originate from that.

Facts proved that individuals living in villages, rural area and in
clusters close to each other in different countries of the world, are gen-
erally more hamonized in their life and behaviour inspite of social dif-
ferences likely to occur among them. This is due to the fact that by

(1) Surat Al-Hashr, from verse 7.
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Will be turned about(!

This, Ayah, also describes those who glorify and celebrate Allah’s
praises in the mosques in the night and during the day. They are men
who would not be disracted by wordly affairs. Therefore, any one who
persists in omitting Salat, would no longer be within the description
reported in the Ayah.

Among the evidences from the Book of Allah is His Almighty say-
ing regarding Salatul -Khawf (i.e prayer during times of fear or dan-
ger).

When thou (O Messenger)

Art with them, and standest

To lead them in prayer

Let one party of them

Stand up (in prayer) with thee

Taking their arms them...?)

The Ayah indicates and confirms that Salatul -Jama‘ah is oblig-
atory despite fear and terror Salat performes might face. Since this is

the situation during times of war and fear, then Salatul -Jama‘ah has
priority and is more obligatory at times of peace and tranquillity.

From as - Sunnah there are a lot of Ahadeeth stressing the obliga-
tion of Salatul -Jama‘ah and we have referred to some of them earlier.

From al-Ma’thour, when the Messenger of Allah (peace and
prayers be upon him) migrated to al - Medinah, he used to perform Sa-
lat in congregation and he never stopped except when he fell ill which
was the cause of his death, By so doing, the Messenger of Allah
(peace and prayers be upon him) set a good example which should be

(1) Surat An-Nour, verse 37.
(2) Surat An-Nisa, from verse 102.
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And the Last Day, establish

Regular prayers.....(!)

In this Ayah, there is a description of whoever maintains a mosque
physically by building, repairing and purifying them.

The Ayah, also implies a description of whoever maintains them
spritually by establishing Salat therein. Therefore, whoever persists on
omitting Salat in congregation, would no longer be within the de-
scription stated in the Ayah with regard to Believers.

Among the evidences from Allah’s Book is His Almighty saying:
(Lit in such a light)

In houses, which Allah

Hath permitted to be raised

To Honour for the celebration,

In them, of his Name:

In them is He glorified

In the morning and

In the evening, (again and again)®
By men whom neither

Trade nor Salat

Can divert from the rememberance
Of Allah, nor from paying Zakat
Their (only) fear is

For the Day when

Hearts and eyes

(1) Surat Al-Tawba, from verse 18.
(2) Surat An-Nour, verse 36.
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The approved opinion in Mathhab al Imam Ahmed is that Salatul -
Jama‘ah is obligatory on the mature person as Fardh ‘Ain, and any
one performs Salat individually, will be considerd a sinner if he has
no excuse.

Al- Imam Ibn Hazm regards Salatul-Fard as void if he has no ex-
cuse to attend it in congregation.

I say: The correct opinion may be that Salatul-Jama‘ah is obligatory
on the mature person as Fard ‘Ain which would not be dropped except
by an excuse. Evidences to this may be derived from the Book, as-
Sunnah and al-Ma’thour (quoted traditions).

From the Book is His Almighty saying:

And be steadfast in prayer:

Give Zakat

And bow down your heads

With those who bow down (in worship)(¥)

This is a clear command to perform Salat in congregation because
the command to bow has been mentioned in a plural form i.e to per-
form Salat with those who bow down, and those who bow (Ar-Raki-
‘oun) would not exist except in congregation .

So this situation required the exclusion of one who performs his Sa-
lat individually. Another example of these evidences is His Almighty
saying:

The mosque of Allah

Shall be visited and maintained

By such as believe in Allah

(1) Surat Al-Bagarah, verse 43.
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was imposed upon him to perform Salat in congregation with one
person and more, and without having any other alternative, if he did
not do that, then he would have no Salat unless he could not find any
one with whom he performs Salat which, then, it would suffice him.
Exception to this is the one who has an excuse which, in this case, it
would be sufficiant for him if he failed for attend Salatul-Jama‘ah.(1)

He derived evidence from what was narrated about Ibn Abbas,
may Allah be pleased with him, that Prophet (peace and prayers be
upon him) said: “whoever heards the Athan and did not respond
to it (by coming to the mosque), he would have no Salat, unless he
has an excuse not attending.(?)

Also, he argued by the Hadeeth: I have considerd ordering a
man to lead the people in Salat.... and by Hadeeth Ibn Ummi Mak-
toum which were previously mentioned.

From the preceding, it is revealed that there are many statements in-
cluded in the Mathahib of the three Imams (Abi Hanifah, Malik and
Ash-Shafi ‘i), some of which believe that Salatul-Jama‘ah is obligatory
on the mature person. Some beleive it to be a Sunnah Mu‘akaddah.In
some statements it is regarded as a Sunnah, and in others it is seen as a
Fardh Kifayah. But all these statements, in consensus, agree on the ob-
ligation of performing it puplicly in the mosque; and that if the people
of a certain town fail to do so, then they should be punished.

These statements also tackled the prefrence of Salatul- Jama‘ah to
the Salat performed individually (Salatul-Fard).

(1) “Al--Muhullah”, by Ibn Hazm, vol 3, p 105 - 106. el i
(2) “As-Sunan Al-Kubrah” by Al-Baihagi, vol 3, p 57, 174,185.“Majma‘ Az- Zawa id"
vol 2, p 42, “Mishkatul-Masabeeh”, At-Tibreezi, vol 1, p 338
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have presented themselves (in the mosques) even if they had to
crawl (D,

Another evidence is the afore - mentioneal Hadeeth of the Mes-
senger (peace and prayers upon him) “I have considered ordering Al
Mu’adhin to make Iqgamah an order a man to lead the Salat
and...””®

Also, when Ibn Ummi Maktoum, who was a blind man, came to
the Messenger of Allah (peace and prayers be upon him) asking him
for Rukhsa (permission) to pray in his house saying to him: O Mes-
senger of Allah, I have no guide to guide me to the mosque. The
Prophet of Allah granted him this Rukhsa. Then when he turned to go,
the Prophet called him and said: Do you hear the Athan (call to
prayer)? The blind man replied in the affarmative. The Prophet then
said: "Then respond to it, (by coming to the mosque).”®

Based on the preceding, performing Salat in congregation is oblig-
atory on each person. Yet, whoever performs Salat individually, his
Salat is correct, and if he did that with an excuse, this would not de-
crease his reward; otherwise he would have committed a sin.)

Al - Imam Ibn Hazm holds that, one who performs Salat in-
divdually , his Salat is invalid unless he has an excuse. Concerning
the same topic Abu Muhammed said: obligatory Salat would not suf-
fice any man who could hear Athan except when he attends it in the
mosque with the Imam. So if he omits that intentionally without any
excuse, then his Salat is invalid . In case he did not hear Athan, and it

(1) *“Sahih Al-Bukhari” vol 1, p 160, sunsn Abi Dawod vol 1, p 150.

(2) Sahih Al-Bukhari”, vol 1, p 160. “Sahih Muslim” vol 5, p 153 - 154. Sunan Abi
Dawod vol 1, p 150.

(3) “AS-Sunan Alkubrah” by Al-Baihaqi, vol 3, p 57, “Sunan Abi Dawod” vol 2, p
151.

(4) In the Hanbali Mathhab, see “Al-Insaf” by, Al-Mardawi, vol 2, p 210 - 213, “Al-
Mughni"” vol 2, p 320, 349
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habitants of this place refused to perform Salatul-Jum‘ah, then they
should be fought(D),

According to Mathhab Al- Imam Ahmed, Salatul-Jama‘ah is oblig-
atory as Fardh ‘Ain as regards to the five obligatory Salat. This is the
approved opinion in the Mathhab.However, there is another opinion
stating that it is a Sunnah, and a third one holds that it is Fardh Ki-

fayah.

The origin regarding its obligation for each person, is derived from
the Book and as-Sunnah. From the Book is His Almighty saying:

And bow down your heads

With those who bow down (in worship)®@,

And his Almighty saying:

When thou (O Messenger)

Art with them, and standest

To lead them in prayer,

Let one party of them

Stand up (in prayer) with thee®).

This command is to establish Salatul Jama‘ah, in case of fear at
times of war, yet in normal situations (i,e there in no fear), this com-
mand would be more prior and more certain.

from as Sunnah, is the saying of the Messenger of Allah (pleace
and prayers be upon him), “The most burdersome Salat for hypo-
crites are Salatul Isha (night prayers) and Salatul Fajr (dawn
prayers). Had they known what (reward) they imply, they would

(O Mughm Al-Muhtaj” by Ash- Shanbeem, vol 1, p 229 - 231. see “Qalyoubi and
‘Umairah”, vol 1, p 220 - 222. see “Al-Umm”, vol 1, p 153 - 154.

(2) Surat Al-Baqarah from veres 43.

(3) Surat An-Nisa, from veres 102.
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not attend the Salat) and burn their houses over them.”(!)

This threatening would not be made unless for one who omitted the
obligation.() What has been inherited by the Ummab, since the era of
the Messenger of Allah has been the performing of Salat regulary in
congregation and blaming that who omits it, and persistence is an ev-
idence for obligation.

In Mathhab al- Imam Malik, one opinion states that it is a Sunnah
in the town and at any mosque; and those omitting it should be fought
as they neglected Sunnah. Another opinion holds that it is Fardh Ki-
faya in the town and a Sunnah at any mosque, and a Mandoub (rec-
ommended) for a man in himself.

A third opinion maintains that it is Sunnah with a confirmed super-
iority, taking evidence from the saying of the Messenger of Allah
(peace and prayers be upon him),“Salatul-Jama‘ah is has a prefer-
ence over a Salat performed individually by twenty-five degrees"

This Hadeeth requird that there is a superiority between one who
perform Salat in congregation and one who performs it individually.
Considering this opinion, Salatul-Jama‘h is not a condition for the va-
lidity of performance (of Salat)®).

Al- Imam Ash-Shafi in his Mathhab, beleives that performance of
Salatul-Jum‘ah (Friday prayers) is Fardh ‘Ain. As to other obligatory
Salat, they are regarded as Sunnah Mu’kkada, according to the same
Mathhab. In another statement, Salatul-Jum‘ah in congregation is
Fardh Kifayah. So, it is obligatory in as much as performance of Salat
becomes an evident symbol in the required place. But if all the in-

(1) “Sahih Al-Bukhari” vol 1, p 160, “Sunan Abi Dawod”, vol 1, p 150.

(2) “Badaea‘ As-Sanaea*” By Al-Kasani, vol 6, p 155. See “Hashiatal Ruddul-
Muhtar” by Ibn ‘Abdeen, vol 1, p 552.

(3) “Sharh Manhul-Jaleel” by Ilaish, vol 1, p 350 - 351. See Sharh Az-Zurgani, vol 1,
p2-3.
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Sunnah act) for men. Another opinion holds that it is Fardh ‘Ain
(individual obligation). While a third opinion maintains that the rules
indicate the obligation and hence whoever omits it without an excuse
should be subject to Ta‘zir punishment (discretionary), and his tes-
imony should not be accepted, and his neighbours would be in sin by
not informing about him.

This rule, however, in a furthur opinion, is restricted to continous
omission of Salatul-Jama‘ah (Salat in congregation). In a fifth opin-
ion, it is Fardh Kifayah (collective obligation). So, if all the poeple
omitted it, they would be in sin.

Those who believed that it is a Sunnah has based their argument on
what was narrated that the Messenger of Allah (peace and prayers be
upon him) said: Salatul-Jama‘ah has a preference over a Salat

performed individually by twenty- seven or twenty- five degrees.
(@ Therefore, Salat Jama“‘ah is meant to achieve superiority.

According to the Sheikhs of the Mathhab in general, Salatul -
Jama‘ah is obligtory, deriving evidence from the Book, as-Sunnah and
due to the succession of the Ummah. From the Book, is His Alm-
mighty saying:

And bow down your heads

with those who bow down (in worship)?

This is a command to participate in Ruku‘ (bowing) and is in the

same time, a command to perform Salat in congergation. the com-
mand, absolutely, set to mean that this act is obligatory.
From As - Sunnah, is what was narrated that the Messenger of Allah
(peace and prayers be upon him) said: “I have considerd ordering a
man to lead the poeple in Salat. And then go to the men (who did
(1) “Sahih Al-Bukhari”, vol 7, p 158, “Sahih Muslim” vol 5, p 152, “As-Sunan Al-

Kubrah”, by Al-Baihagqi vol 3, p 59.
(2) Surat Al-Bagarah, from verse 43,
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action. Considering that, those who assemble, for example, in order to
handle a certain matter or an action, each of which would feel one’s
responsibility towards it. Feeling in such manner is a feeling of sense.
Such a feeling would convert to a feeling of an action when Such
people a ssemble in order to execute this matter or that action.

In most cases the purpose of it would be fulfilled, because this as-
sembly was founded on an opinion and consultation after every one
has felt its sense therein.

It is tangbile and noticable that man will not acquire strength ex-
cept when he unites with others, and will not be afflicted by frailty ex-
cept when he becomes isolated from them. In consequence, the ex-
istence of tribe was a natural thing in man'’s life in the past. This life
developed, by time, acquiring the shape of the “State” by its various
names.

Benefits of congregations were not only restricted to poeple , but
also they extend to all living beings. Bees, for instance, constitute a
social formation in their behaviour Therefore, those which do not fol-
low this way of life, would certainly vanish and cease to exist. An-
imals,of all kinds, have a social behaviour according to which the
strong among them will never defeat the weak unless the latter had de-
viated from this behaviour. To illustrate this, the wolf does not attack
except the sheep which is far away from the herd and so on.

As to particularity, it is a basic principle in Islam to breathe life into
mosques by establishing Salat therein.

We will, briefly, explain the opinion of some Imams on the rule of
Salat in congregation and what should be done regarding it.

In Mathhab al- Imam Abi Hanifah, there are many opinions on this
matter. One opinion states that it a Sunnah Mu’kaddah, (confirmed
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Ummah is a single one. While the second Ayah requires the order
that Da‘wa (call for Islam) should be made through one Ummabh, as
this is one of the reasons for the Da‘wa succes and propagation.

After that an order enjoining upon us not to divide and disagree as
that would lead to the corruption of conditions; the same as what had
happened to those who divided amongst themselves, after they had re-
ceived the clear signs. In this Allah says:

Be not like those

Who are divided

Amongst themselves

And fall into disputation

After receiving

Clear signs:

For them

Is a dreadful chastisement.(!)

In the Sunnah, the Messenger of Allah (peace and prayers be upon
him) laid stress on the group spirit indicating that the Hand of Allah is
with it when he said: The Hand of Allah (his support and power) is
with the group.(®
Also that Messenger of Allah explaind that congregation is a reason
for rightness in his saying: . Another Hadeeth is his saying: “I left you
sticking to the correct path whose night is as its day. Any one who
deviates from it (correct path) would, undoubtedly, be destroyed.(®

From Al-Ma‘qoul, incidents, in every affair proved that congrega-
tion has many benefits, some of which are felt by sense and some by

(1) Surat Al-‘Imran, verse 105.
(2) “Sunan At-Tirmithi”, vol 4, p 405, “Kunzul-Ummal” Al-Burhan, vol 7, p 558.
(3) “Musnad al-Imam Ahmed”, vol 4, p 166. “Sunan Ibn Majah", vol 1, p 16.
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163 - The rule on one who doesn’t attend
Salat in Congregation

The case is made up of a question enquiring about a man who
observes Salat but does not attend Salat in congregaton ,so what
is the rule regarding him and what should he do?

Answer to this question is two-fold: general and particular.
As to generality, fundamentally, religion of Islam enjoins unity and
congregation and forbids partiality and disagreement. This is in-
tended by Allah for the good and the benefit of those of legal capac-
ity among His servants, because He knows best about their condi-
tions and interests. This was proved by the Book, as - Sunnah and
Al- Ma‘qoul (rational opinion) From the Book in His Almighty say-
ing:

And verily this Ummah.

Of yours is a single Ummah.(")

And also his Almightly saying:

Let there arise out of you a band of people

Inviting to all that is good,

Enjoining what is right

And forbidding what is wrong

They are the ones

To attain felicity®

Allah, in the first Ayah, is informing and obligating on us that this

(1) Surat Al-Mu’minoun, from verse 52.
(2) Surat Al-‘Imran, verse 104.
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To restrict them(,

Among these rights too, is what the Messenger of Allah (peace and
prayers be uopn him) has explaind in several Ahadeeth, among them,
is his saying: “Fear Allah in women”(?),

Considering that, the husband in the case, will be in great sin for
withholding his wise’s rights and she is entitled to bring suit against

him and demand these rights.

The summary of the case, the wife has rights on her husband
which relate both religiously and judicially to him. He would not
be released from them unless he satisfies them fully. But if he
failed to do that, she would be entited to take him to court. Re-
ligiously, Allah has made bond of marriage between a male and
female one of the facts of life as well as a foundation for the ex-
istence and reproduction of humans. Such a marriage constitutes
natural contract which arranges duties and obligations upon both
the husband and the wife each towards another. This because
there is a purpose and wisdom out of marriage and in begetting
of sons and daughters and grandchildren; as well as creation of
tranquillity, affection and mercy. So, whoever opposes that, he is
really opposing Allah’s Way which commands mutual sympthy
and mercy.

As to the wife’s rights as far as judiciary is concerned, verily Allah
the All-High order maintenance for her to satisfy needs be it food,
clothing, dewelling and other similar marital rights.

Some husbands may not be aware of such an obligation when
they take a second wife, and consequently forgets the rights of his
first wife who had spent most of her life with him and brought
him children. This is undoubtedly the kind of injustice Allah has
forbidden to Himself and made it a forbidden act among people.

Considering that, the husband in question, falls in sin as he
withholds his wife’s rights, and she has the right to bring legal suit
against him and claim rights if he doesn’t give them freely.

And Allah Knows Best.

(1) Surat At-Talag, from verse 6.
(2) “Musnad Imam Ahmed”, vol 5, p 63. “Sunan Ibn Majah”, vol 2, p 1025. “Sunan Abi Dawod” vol

2, p 158, “Sunan Ad-Darmi", vol 2, p 48.
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and good relation which had linked them. He says:
And do not forget

Liberality between yourselves(",

If this is the right of the woman divorced before consummation,
then what about the wife who had spent most of her life with her hus-
band and begot children out of him, and after that found another
womwn? isn’t that the injustice which Allah has forbidden for Him-
self and made it a forbidden act among his people?

Among the wife’s rights is what reported by way of rule and a com-
mand as shown in His Almighty saying:

We know that We have

Appointed for them as to

Their wives...2).
Appointment mentioned in the Ayah has a general sense and one of
its rules is the wife’s rights to maintenance, etc, as shown by Allah in

other Ayat (verses):
Live with them
On footing of kindness and equity.

And His Almighty saying:

Let the man of means

Spend according to

His means....

And his Almighty Allah’s statement:

Annoy them not, so as

(1) Surat Al-Baqarah, from verse 237,
(2) Surat Al-Ahzab, from verse 19.
(3) Surat An-Nisaa, from verse 19

(4) Surat At-Talaq, from verse 7
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many.

The source of the wife’s rights is Allah’s Book and the Sunnah of
His Prophet (peace and prayers be upon him). For example, what was
reported by way of Ta‘zir (discretionary punishment) and dis-
ciplinary.In the issue of divorce Almighty Allah says:

And ye divorce them

Before consummation

But after the fixation

Of a Mahr for them

Then half of the Mahr

(is due to them), unless

They remit it

Or (the man’s half) is remitted

By him in whose hands

Is the marriage tie

And the remission

(Of the man’s half)

Is the nearest to righteousness.

And do not forget

Liberality between yourselves

For Allah sees well

All that ye do(.

This Ayah includes a rule for one who divorce his wife before con-
summation, but after had fixed a Mahr for her. He should give her half
of the Mahr unless she remits it or he remits the half which he is en-
titled to deduct, and thus pay the whole. Then Almighty Allah called
both parties to remit as it is nearest to rightenousness.

After that Almighty Allah forbids them not to forget the affection

(1) Surat Al-Baqarah, verse 237.
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dispute aries between them. Her rights should be fulfilled according to
the normal manner with which similar women are treated(?.

According to al-Imam Ibn Hazm, maintenance becomes the wife’s
right from the time marriage contract is concluded even though she is
young, unlike the one who said that maintenance becomes obligatory
after consummating marriage with the wife. Maintenenace should be
according to the situation of the husband, i.e the rich, that of middle
status and the poor one should spend each according to his possibility,
taking evidence from the saying of the Messenger of Allah (peace and
prayers be uopn him): “It is your duty to provide maintenance and
clothing for them (your wives) in footing of kindness and equity”.

Al-Imam Ibn Hazm believes that the husband should not spend in
bringing a maid to serve his wife no matter how rich he is. But he
should have someone to bring food and water for her, Abu Mu-
hammed laid stress on satisfying maintenance to the wife, and if the
husband delayed it from its fixed time, he should be disciplined®.

From the afore-mentioned, it is revealed that all the statements of
Al-Fuqaha agree as to the obligation of fullfilling what Allah has im-
posed to the wife such as food, clothing, housing and service. They
detailed on this subject in the books of Figh.

I say, perhaps some husbands don’t percieve the duty imposed on
them towards their wives concerning their many rights. Other hus-
bands may, also, not be aware of such a duty when he marries another
wife. Being in this state, he forgets his wife’s rights and then with-
holds them from her.

This would result in a problem whose effects and risks do not only
be limited to the wife herself, but they extend to the children as well.
This is the incentive of the question, and issues resembling it are too
{1) “Al-Forou' ", by Ibn M, vol 5, p 577 - 578 .See “Sharh Muntaha Al-Iradat”, by Al

Bahouti, vol 3, p 243 - 244,
(2) “Al-Muhullah” by Ibn Hazm. vol 9, p 249 - 259.
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vour and later he may claim his debts. If she is solvent, then the hus-
band will have the right to deduct his debts due on his wife from the
cost of maintenance.

Maintenance is imposed from her husband’s wealth if he is far
away from her. But if he had no present wealth, but known that he
was well to do in the palce where he is away, then maintenance would
be prescribed on him and should be taken from anyone as debt that
would be paid by the husband when he is back(V.

According to Mathhab al-Imam ash-Shafi‘i, the least matter in-
cluded in Allah’s command directed to husbands so as to live with
wives on a footing of kindness and equity is that the husband should
give his wife all that is prescribed upon him such as maintenance,
clothing, housing and service if she doesn’t serve herself; and also
leaving evident inclination (to one wife over another).

The reference judging the amount of duties imposed on the husband
be them maintenance or otherwise is the custom. Consequently, if he
failed to satisfy these obligations, the wife would not be obliged to
stay with him, deriving evidence from Almighty Allah’s statement:

We Know that We have

Appointed for them as to

Their wives..?,

If he couldn’t fulfil this purpose, then they should be separated
from one another(®,

According to Mathhab al-Imam Ahmed the husband is obliged to
provide maintenance, clothing, and suitable dewelling for his wife on

the basis of kindness and equity. This the governing criterion when

(1) “Iqdul-Jawahir Ath-Thameenah”, by Ibn Shas vol 2, p 129 - 131. See “Mawahib Aj-Jaleel”, by.
Al-Hattab, vol4,p 9 - 11.

(2) Surat al-Ahzab, from verse 50.

(3) “Al-Umm”, by Ash-Shafi'‘i, vol 5, p 106 - 110 . See “Qalyoubi and ‘Umairah”, vol 3, p
299 - 305. See “Nihayatul-Muhtaj”. by Ar-Ramly, vol 7, p 187 - 194.
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except that which I take from his wealth without his knoweldge. The
Messenger of Allah, then, said to her: “Take from his wealth what
satisfy you and your children, but in a reasonable manner”.

This indicated the greatness of the husband’s duty towards his wife,
because it is not possible to take anyone’s property without one’s per-
mission except in the case of the wife’s maintenance and other similar
cases. The Hadeeth also indicated her right to claim her maintenance
and what follows that of dewelling etc.

In this concern, Al-Imam Malik was once asked about what the
husband should do if he has two wives. He answered: he must divide
between them equally, spend one day with one of them and other day
with the other. Also, he was asked about a woman to be married by a
man who makes a condition that he will prefer his first wife over her.
He answered: I would have cancelled it before the man consumates
marriage with her. But if he had done, then I would have approved it,
cancelled the condition and set to her the night which the husband
should spend with her(".

According to the same Mathhab the husband is not allowed to keep
two wives in one place except by their consent, and he should come to
each one in her house. Also, the husband is obliged to provide his
wife’s maintenance such as food and dewelling and the pieces of orna-
ments she needs. This should be according to customs in his time and
place. Also, he is required to bring to her a maid to serve her; and if
she wants more than one maid, he should, also, meet this need.

If the wife brought a legal suit against her husband claiming for her
right in maintenance, and a judgement was given in her favour, but
later if the husband said: You may take her maintenance from my debt
on her, then the matter is to be considered; if she is insolvent, the hus-
band’s view will not do and maintenance is to be decided in her fa-
(1) “Al-Mudawanah Al-Kubrah", by Imam Sahnoun, vol 2, p 189,
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injustice.

From as-Sunnah is what was narrated by Abi Hurairah that the
Messenger of Allah (peace and prayers be upon him) said: “If one
person has two wives and he prefers one of them over the other,
he will come on the Day of Judgement with one of his sides hang-
ing down™®,

The Prophet (peace and prayers be upon him) has been a unique ex-
ample in dealing justly with his wives. He used to say: “O Allah this
the deal of just, and equal treatment I am able to give to my wives,
So blame me not on matters which you have control over while I
have not (i.e impulses and instinct of the heart)®.

Al-Fugaha mentioned elaborately the rights of the wife and the ob-
ligation upon the husband to fulfil these rights.

Al-Imam Abi Hanifah, in his Mathhab, holds tha it is obligatory to
treat women equally and justly. If a man has more than one wife, he is
required to deal justly with them in their rights of dewelling, main-
tenance, etc; no matter if the wife is virgin or previosaly married, an
old or new, a Muslim or Kitabiya (a Jew or Christian) or a sick one.
They are all a like in treatment. Morever, he is not allowed to com-
bine between them unless with their consent.

If the husband finds difficulty to provide maintenance and de-
welling for the wife, then she will have the right to borrow money to
be repaid by him. Also, she will have the right to take from his wealth
the portion which satisfy her together with her children without tak-
ing his permission, deriving evidence from the case of Hind Bint ‘Ut-
bah when she said to the Messenger of Allah, Abu Sufian is miserly
man. He doesn’t give me enough maintenance for me and my children

(1) “Sunan An-Nasai", vol 7, p 63.
(2) “Badaea As-Sanaea”, by Al-Kasani, vol 2, p 332 - 333. See “Fat-hul-Qadeer”, vol 3,
p432. See”Hashiat At-Tahtawi", vol2, p 250 - 257.
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Allah commands justice, the doing

Of good...").

Justice is comprehensive term which includes giving rights to their
owners whether be a wife or otherwise. Another example is His Al-
mighty
Allah saying:

But do not trangress Limits:

For Allah loveth not trangressors®.

The Ayah prohibits transgression which includes withholding the
wife’s rights.

As to particularity is His Almighty saying:

Live with them

On footing of kindness and equity®.

However, living with them on a basis of kindness requires, as a
rule, giving of rights.

Another example is His Almighty saying:

Bur if you fear that ye shall not

Be able to deal justly (with them)

Then only one®.

The above came after Allah’s saying:
Marry woman of your choice

Two, or three, or four..®.

The command not to have more than one wife when there is no jus-

tice, is restricted or, more correctly, is not allowed for fear of doing

(1) Surat An-Nahl, from verse 90.
(2) Surat Al-Bagqarah, verse 90.
(3) Surat An-Nisa, from verse 19,
(4) Surat An-Nisa, from verse 3.
(5) Surat An-Nisa, from verse 3.
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are those who behave best towards their wives and I am the best
among you who behave well towards his wives”(®)

Also, his saying: “Certainly, Allah will cast mercy upon those
who have mercy among his people®.

However, the Ahadeeth in this concern are numerious, because the
Sunnah of Prophet (peace and prayers be upon him) came to com-
mand for mutual sumpathy and love among Muslims. Prophet (peace
and prayers be upon him) said: “You see Believers in their mutual
sympathy and affection like one body. If an organ has complaint,
the rest of the body is united with it in wakefulness and fever®.

If this is the case among Muslim, then what about the matter with
the husband and his wife.

From al-M‘aqoul, since the husband chooses his wife to dewell with
and raise up his family; then rationally, he should be merciful to her.
This mercy requires that he should treat her nicely and give her rights
in full. If he withholds or reduces these rights, then the attribute of the
mind which ponders the Signs of Allah and His Wisdom will also be
removed from him and hence draws himself into sin.

Rights of the Wife as far as Judiciary is Concerned:

A husband may not be merciful to his wife, and shows no tran-
quillity nor affection towards her, and hence withholds her due rights
of maintenance and otherwise, and may do that either intentionally or
ignorantly. In this case it is the judiciary which will saveguard these
rights which then the husband is obliged to satisfy them.

The origin regarding this is the Book and as-Sunnah. Book implies
both generality and particularity.
As to generality is His Almighty Allah saying:

(1) Kanzul-Ummal”, by Al-Burhan, vol 16, p 371. =
(2) “*Musnad Imam Ahmed", vol 4, p 270. “As-Sunan Al-Kubra", by Al-Baihagi, vol 4, p 65, 69.

(3) “Musnad Imam Ahmed”, vol 4, p 270. “Kunzul-Ummal”, vol 1, p 149.

-43-



* Vol. X1, 1999, 42nd Edition, Contemporary Jurisprudence Research Journal *

which requires worshipping Him is that He made for the husband a
wife of his own kind and of the same nature so that he could have sons
and daughters and grandchildren. Almighty Allah says:

And Allah has made for you

Mates of your own nature

And made for you, out of them

Sons and daughters and grandchildren®".

Also, Almighty Allah explained that among His Signs and Favours
He provided to His creature is this that he made for them mates of
their own nature that may repose in tranquillity with them, and He has
planted love and mercy between their hearts. Almighty Allah says:

And among His Signs

Is this, that He created

For you mates from among

Yourselves, that you may

Dwell in tranquillity with them

And He has put love

And mercy between your (hearts):

Verily in that are Signs

For those who reflect?

Thus Allah describes the relation between the husband and his
wife; this description requires that each one should comply with love
and mercy towards the other .If he/she fails to do that ,then he/ she,
opposes such a description; and anyone contradicts such a description,
then he/ she would remove off onself the quality of love and mercy
and hence would commit a great sin.

In As-Sunnah, the Messenger of Allah (peace and prayers be upon
him) recommended to take care of women in his famous sermon
which he delivered in Hajjat Al-Wada* (farewell pilgrimage), and

said: “Treat women kindly.. ®. He also said: “The best among you

o B el e

(1) Surat An-Nahl, from verse 72.

(2) Surat Ar-Roum, verse 21.

(3) “Sahih Al-Bukhari” , vol 6, p 145. “Sahih Muslim”, vol 1, p 58, “Mishkatul-Masabeeh”, by At-
Tibreezi”, vol 2, p 967.
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162 - Rights of the Wife and
Obligation to fulfil them

The content of the case is about a man who married another
woman and ignored the rights of his first wife. He didn’t give her
sufficient maintenance, nor he fulfilled her other rights as was im-
posed upon him, which led to her sickness and increased her suf-
fering, she and her children.

The question is what this husband is required to do?

To answer this question, verily, the wife has rights on her husband.
These rights are religiously and judicially pertaining to him. He will
never get released from them unless he satisfies them fully.If he failed
to do that then the wife would be entitled to take him to court.

Rights of the wife are many, but because of limited space we will
focus on these rights as far as religion and judiciary are concerned.

Rights of the Wife from the Religion Point of View:
Allah made marriage bond between a male and a female one of the
facts of life as well as basis for humans’ existence and reproduction.

Such a marriage sets up, in its content, a natural contract whose func-
tion is to arrange duties and obligations upon both the husband and the
wife each towards another.

Although this is a self-evident fact which each of them percieve,
yet, both or one of them may violate this obligation either knowingly
of what he/ she is doing, or unaware of the religious rights that might
originate from their action which would expose either of them to sin
because if they were not fulfilled. Because Allah Almighty made a
wisdom and a purpose behind marriage. The base of such a purpose
and wisdom is the Book and as-Sunnah.

In th Book, Almighty Allah expalins that one of the wisdoms

(*) These are questions received from the readers. Answer are given by the journal's proprietor and
editor in-chief Dr. Abdur-Rahman H. Al-Nafisah after being vertified and arbitrated according to

the journal's rules of publication.
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the perfectness of competitors and their ability to take lead in what-
ever they are doing their Sibaq. Maysir is gambling and is defined as
the thing in which one participating either to win or to lose.

Fuqaha agreed, by consensus, that Sibaq is legitimate. According to
them horse race is permissible either for a compensation or not. Bet-
ting taking place in modern horse race clubs, is impermissible because
it is a sort of gambling.

Mules and donkeys races are permissible if arranged without com-
pensation, although Al-Fuqaha differed in that if made for a com-
pensation.

Also, camels races are permissible either for a compensation or not.
orgnizing Sibaq on rams and bulls butting is impermissible. Also,

Sibaq validity conditions should be observed, and among these

conditions is that those particpating in Sibaq should be Muslims
and should be of those who are ready among men to fight , and should
not imply gambling or whatever takes its meaning. In addition to that
its distance should be fixed with the starting point and the finish line
being determind. Also, manners concerning Sibaq, refered to earlier,
should be observed.



* Vol. X1, 1999, 42nd Edition, Contemporary Jurisprudence Research Journal *

Manners of Sibaq and how can be specified:
As reported in the Prophetic Sunnah, manners of Sibaq include the
following:
1 - lining the Dawab up before starting Sibag.
2 - Necessity of sighting those participating in Sibaq at the starting
point and the finish line.
3 - All those participating in Sibaq should get prepared to start Sibaq.
Elements specifying Sibaq differ according to the conditions set for
that whether based on distance calculated by metres or otherwise. If
such a condition is not set, then Sibaq could be marked based on sev-

eral conditions such as the length of a neck when the necks of the two
riding animals are equal; or based on the shoulder or the head.

Ath-Thawri said: If one of the Dawab surpasses the other one in the
race even by an ear, then it is one the who should win the race.(1). He
derived evidence from the Hadeeth of the Messenger (peace and
prayers be upon him) “I and the Hour (i.e Day of resurrection)
were sent as two horses of a bet, each one could hardly surpass the
other by the ear(?),

After having reviewed all the opinions of Al-Fuqaha, we believe
that the preferred opinion concerning Sibaq if held between two hors-
es or whatever in their meaning such as mules and donkeys, then pre-
cerdence would be marked when one of them surpassed the other by
the tip of its two ears or one ear. As to precedence of camels and el-
ephants, it is considered by their body.

Summary of the Research:

Al-Fugaha defined Sibaq as being an agreement on competing in
various sports among humans or Dawab, with the purpose of knowing

(1) “Al-Mughni”, vol 11. p 132 . “Jawahir Al-Kalam” vol 5, 642,
(2) “Kunzul-‘Ummal”, Al-Burhan, vol 14, p 547 - 548. “Aj-Jami‘”, Al-Qurtobi, vol 16, p 240.
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Nasl, Khuf (i.e camel, etc) or Hafir (i.e horse, etc).

Nevertheless, there is no disagreement as concerning elephants rac-
es without compensation, though Al-Fuqaha differed on that if made
for a compensation (charge). They have two opinions regarding that:
in the first one, it is permissible and in the second one it is im-
permissible. However, the preferred opinion according to us is that el-
ephants races are permissible no matter whether they are for com-
pensation or not.

Rams, Bulls and Dogs Sibaq:

Fugaha believe that making a Sibaq of rams or bulls butting or
dogs fighting whether it is made for a compensation or not, is not per-
missible. Ibn ‘Abbas, may Allah be pleased with them, said: “the Mes-
senger of Allah (peace and prayers be upon him) forbade making an-
imals fight against each other(!). Sibaq among animals is regarded
nonsense as it torment them in vain. As to bullfighting, it involves
many forbidden acts (Muharramat) such as exposing one’self to de-
struction and tormenting the animal, and Islam forbade that.

Conditions of Sibaq:
As we stated earlier, Sibaq is an agreement to enter into a competi-

tion and it is a contract whose pillars are: the contract formula, the
two contracting parties and the thing contracted upon.

Al-Fuqaha considered special conditions for the valdity of the con-
tract of Sibaq among which:
1 - Those taking part in sibaq should be Muslims.

2 - Those participating in Sibaq should be among those who are
elegible to participate in fighting who are sane and mature men.
3 - Should not imply gambling or anything taking its meaning.
Thus, all those participating in Sibaq should go out together.
(1) “Sunan Abi Dawod”, vol 3, p 26. “Sunan At-Tirmithi”, vol 4, p 210.
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There is no disagreement among Al-Fuqaha on its permissibility if
made without compensation, because they are listed among the group
of Thawat Al-Hafir. Their disagreement is on the rule of making such
a race for compensation. They have two opinions in that:

1 - Some Fugaha believe in the permissibility of arranging mules
or donkeys races for compensation. This opinion is held by ‘Ata, Al-
Hanafieyah and Al-Imamiyah. It is also the most correct one ac-
cording to Az-Zaidiyah(®).

2 - The other group believe that it is impermissible to orgnize such
a race for a copmensation. This is the opinion of Az-Zahri, Al-
Malikiyah, Ash-Shafi and Al-Hanabilah(®),

After having reviewed different opinions, we maintain that it is per-
missible to arrange mules or donkeys races for a compensation as they
are among the group of Thawat Al-Hawafir. Almighty Allah ex-
plained the utility in Thawat Al-Hawafir in His saying:

And (He has created) horses

Mules and donckeys, for you

To ride as an adornment(®),

In this Ayah, regarding utilizing them in riding, Allah Almighty
distinguishes not between whether this riding is for Jihad or otherwise.

Also, since riding these Dawab requires arrangment and training, then
making race on them for compensation is permissible.

Dhil Khuf Race:

Dhil-Khuf, in language, is called to the camel and elephant.As for
camels, making race on them is permissible whether for a compensa-
tion or not(®), In this respect, narrated Abu Hurairah that the Prophet
(peace and prayers be uopn him) said: “There is no Sibaq except in
(1) “Al-Ikhtiyar:, vol 4, p 266.

(2) “Al-Hashiah”, Ibn ‘Arafah, vol 2, p 210.

(3) Surat An-Nahl, from verse 8.
(4) “Badaea’ As-Sanaea' ", vol 6, p 206.
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brings down whatever rises high in the world(!,

However, all the scholars, unanimously, agreed on the per-
missibility of Sibaq.

Dhil-Hafir Race:

Dhil-Hafir, litreally, is called to horses, mules and donkeys. Al-

Fuqaha, unanimously, agreed on horse races whether for a compensa-
tion or not(2), in conformity with Almighty Allah statement:

Against them make ready
Your strengh to the atmost
Of your power, including
Steeds of war, to strick terror
Into (the hearts of) enemies,
Of Allah and your enemies

Reported, also, Abdullah Ibn ‘Ummar (may Allah be pleased with
them) that the Messenger of Allah (peace and prayers be upon him)
arranged for a horse race of the horses which had been made lean; to
take place between Al-Hafya and Thaniyat Al-Wada® (i.e names of
two places) and the horses which had not been made lean; to start
from Thaniyat Al-Wada“ to the mosque of Bani Zuriq.

On having Bet on Modern Horse Race Clubs (Derby)

Horse race clubs have widely spread all over the world. Because
the races orgnized by these clubs are mainly based on compensation,
then arranging and participating therein is Haram (forbidden) for it is
gambling. Also, races of other Dawab have the same rule because they
are based on the same principles.

Mules or Donkeys Races:

(2) “Sahih Al-Bukhari”. vol 2, p 149.
(3) “Badaea’ As-Sanaea' . vol 6, p 206.
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Intoxicants and gambling
Sacrificing to stones

And (divination by) arrows
Are an abomination

Of Satan’s handiwork:
Eschew such (abomination).
That ye may prosper(l),
Rule on Sibaq:

Generally speaking, there is no disagreement among Al-Fugaha on
the legitimacy of Sibaq. But Al-Hanafieh restrict its permission to us-
age of some animals which are Dhul-Hafir (e.g horse) and Dhul-Khuff
(e.g camel); and Nasl (weapons with blade like arrow, spear, etc.); or
running on feet.

Ash-Shafi‘ieyah believe that Sibaq is a Sunnah act and Mandoub
(recommended) for Muslim men if its purpose is to get prepared to go
on Jihad®. Al-Fuqaha derived evidence for the Sibaq’s legitimacy
from the following:

Allah’s statement:-

Against them make ready

Your strength to the utmost

Of your power(3),

It was reported Anas Ibn Malik, may Allah be pleased with him, as
saying: The Messenger (peace and prayers be upon him) had a she-
camel called Al-‘Adhba which should not be excelled in a race. Once
a beduin came riding a camel below six years of age which surpassed
it (i.e Al-‘Adhba) in the race. The Muslims felt it so much. When the
Prophet noticed their distress, he said: “it is Allah’s Law that He
(1) Surat Al-Mai'dah, verse 90.

(2) Mughni Al-Muhtaj, vol 4, p 311.
(3) Surat Al-Anfal. from verse 60.
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It is the gambling which the former Arab used to practice by means
of Azlam*. Maysir is derived from the Arabic root Yosr (i.e facility)
or Yasar (i,e affluence). It means taking from others’ wealth with fa-
cility and without exerting much effort; or it means Yasar because it is
the reason for one’s richness.

Al-Maysir as defined by Al-Fugaha: Al-Qassim Ibn Muhammed
explained this meaning by his saying: whatever diverts from Dhikr
(rememberance) of Allah and Salat in considered as Maysir(1). Ibn Ar-
Raf‘ah and Ash-Shirazi said: “Maysir is gambling”(®.

Secondly: Meaning of Gambling:

Litreally, it means bet and upper hand. As a Fighi term, Ash-Shirazi
defined it by his saying: it is the act when no one is excluded from ei-
ther gaining or losing(®). Ash-Shawkani defined it by saying: it is
when one of the two players either gain or lose(®). The realation be-
tween Al-Maysir and gambling, according to Al-Fugaha, is equality.

Relation between Sibaq and Maysir:

Based on our pervious definition for Sibaq, we can say that if Sibaq
is made for useless purpose or for mere amusement and vanity such as
Sibaq of cockfighting, etc, then it is a type of Maysir. But Sibaq is not
regarded as Maysir if it is not practiced on accont of compensation
such as the competition in Hifth Al-Quran (memorizing of the Holy
Quran) or other usful sicences.

Rule on Maysir and Gambling:

They are forbidden by the Ijma‘ (consenus) of Al-Fugaha, pur-
suance to His Almighty saying:

O ye who believe!

(*) Arrows without heads and feathers, used in divination.
(1) “Tafseer Al-Quran Al-Atheem”, vol 2, p 91,

(2) “Al-Muhuth-Thab", Ash-Shirazi, vol 2, p 325,

(3) Ibid, vol 2, p 325.

(4) “Nail Al-Awtar”, Ash-Shawkani, vol 8, p 95.
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It could be noticed that the definition said by Al-Kasani is not com-
prehensive to all aspects of the thing defined (sibag). It doesn’t in-
clude other kinds of Sibaq such as the man’s Sibaq to his wife or one
of his relatives. All these sorts of Sibaq are permissible except if a for-
bidden act resulted from them. Another Sibagq is that occurs between
two parties. This definition, is confined only to the Sibaq which in-
volves compensation.

Whereas Al-Bahouti’s definition, it was only restricted to (Al-
Mujarat) unlike other sorts of Sibaq such as wrestling, weight lifting,
etc. Also, Sibaq of running is not applicable to arrows or Majaniq stat-
ed in Al-Bahouti’s defenition.

Nevertheless, the nearest definitions to the meaning of sibaq in
Figh is that “it is an agreement on competing in various Sports among
humans or dawab, in order to know the prefectness of competitors and
their ability to be on top in whatever they are doing their Sibaq”.

But if Sibaq was made for different purpose such as if it was for ex-
hausting one’s self and tormenting it, in this case it is forbidden and
void; or if it was made for mocking at others, it is also forbidden as in
His Almighty saying:

O ye who believe!

Let not some men

Among you laugh at others:

It may be that

The (latter) are better

Than the (former)(1),

Difference among Sibaq, Maysir and Gambling:

Firstly: Meaning of Maysir:

(1) Surat Al-Hujurat, from verse 11.
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Sibaq among Dawab*

By Dr. Abdul-Fattah Mahmoud Idris*

Praise be to Allah Cherisher of the Worlds and prayer and peace be
upon the honest Prophet.

Since every nation should have certain regulations which orgnizes
its life and the relations of its members among one another, Allah
granted the Ummah of Al-Islam the clear and the all-inclusive Sha-
ri‘ah for the good and the rightness of this Ummabh.

One of the topics which Shari ‘ah took interest in is the issue of org-
nizing Sibagat* whether concerning human beings in different fields
or rather Sibaq among Dawab in running, etc. So great interest was
shown in the Dawab sibaqat that a lot of clubs and racetracks were
established and big prizes were prepared for this purpose, a thing
which motivated us to take care of them in this research.

Sibaq: Reality and Rule:

Linguistically, Sibaq or Sabq means having the precedence in run-
ning and in every competition(!), While as a term of Figh it has many
definitions:

1 - Al-Kasani defined it by his saying: “it is when a man races his
friend on horses and camels, etc, and says to him: If I raced you, you
should give me so and so, and if you raced me, then I should give you
so and so (as a compensation)(2).

2 - Al-Bahouti defined it that “it is a Mujarat (running race) among
animals. etc, such as in ships, arrows and Majaniq(3).

(*) Sibaq could mean race or any other sort of competition between animals or humans. Dawab
means riding animals like horses, donkeys etc.

(*) Professor of Comparitive Figh, Faculty of Shari‘ah and Law, Cairo, Al-Azhar University.

(*) Plural from of sibag.

(1) “Lisan Al-Arab", by Ibn Manthour, vol 10, p 151 - 152

(2) “Badaea‘ As-Sanaca' ", Al-Kasani, vol 6, p 206.
(3 “Kashshful-Qina* " Al-Bahouti, vol 4, p 47.
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upon him) was once asked by a man who said: O the Prophet of Allah
what is the thing which it is unlawful to hold back from others? He re-
plied, “Water”.(). Hence, the Prophet (peace and prayers be upon
him) explained that prevention of water from others is an unlawful
act, and the one who uses water excessively always prevents others
from using it.

10 - Exclusion from the Permissible Means Prohibition:

If Shari‘ah permits a certain matter, then excluding from this per-
missible matter some acts, this will be an evidence that these excluded
acts are Haram. In this regard, the Prophet (peace and prayers be upon
him) said: “Eat and drink but without Israf’. He permitted eating
and drinking but excluded Israf therefrom which indicates that Israf in
them is Haram.

11 - Proving the Right of Mature in an act means

That it is Haram if he prevents this right from others:

If there is a text from Shari‘ah proving that the mature person has
to do a certain act, this indicates that it is Haram to prevent it from
others(®. Reported in the Hadeeth that the Prophet (peace and prayers
be upon him) said: “Muslims are partners in three things: Grass,
water and fire”(®), Water here means water kept in Hirz (custody or
proper place). So, if people were proven to be partners therein, then no
mature person will have the right to prevent others from using it, be-
cause each one is a partner threrein. Moreover, Israf prevents the one,
who doesn’t act extravagantly, from using water.

12 - Ijma‘“ as a Proof:

Fundamentalists confirm Ijma‘ being as a proof and one of the ev-
idences of the rules. Scholars, by Ijma°, agree on the prohibition of Is-
raf in water.

(3) “Sharh Al-Kawkab Al-Muneer”, vol 2, p 397.
(1) Reported by Abi Dawod, vol 2, p 127.
(2) Al-Mustasfa” vol I, p 82.
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to waste water in excessive manner.

6 - Prophetic Acts:

Any act reported to have been practiced by the Prophet (peace and
prayers be upon him) by way of getting closer to Allah, It will, ba-
sically, be considered as a Shari‘ah (legal) evidence. So, leaving Israf
in water is a proof and it is the Prophet’s guidance which we are com-
manded to follow.

7 - Defaming the Act whose Prohibition is Notified:

If a certain act is defamed by Shari ‘ah, this will be an evidence for
its prohibition!), It was reported in the Hadeeth that “Signs of a
hypocrite are three: Whenever he speaks, he tells lies; whenever
he promises, he breaks his promise; if you trust him, he proves to
be dishonest(2).” The Muslim is entrusted with the water which reach-
es him. So he should beware not to be dishonest or act with Israf to-
wards it or spend it where it is not needed.

8 - Negation of Belief from a Doer is

an Evidence that his Act is Haram:

If an evidence from Shari‘ah negates the quality of belief off the
one who committed a certain act, this will show us that such an act is
Haram(3). It was stated in the Hadeeth: “None of you will have faith
till he wishes for his Muslim brother what he likes for himself”’

The one who wastes water by excess is really detaining water for
himself, wasting it without any benfit and preventing others from us-
ing it. Hence, his act is regarded Haram.

9 - Unlawfulness of an Act Indicates that it’s Haram:

As confirmed by the Fundamentalists, the unlawful act is regarded
as Haram, because negation of the opposite is a confirmation to its op-
posite. Reported in the Hadeeth that the Prophet (peace and prayers be

(1) “Sharh Mukhtasar Ar-Rawdha”, vol 1, p 212.
(2) Reported by Al-Bukhari, vol 1, p 89.
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3 - Prophet’s Denial to an Evil Act Doer

is an Evidence that the Act is Haram:--

If the Prophet (peace and prayers be upon him) denys what is com-
mitted by someone ,this indicates that his act is forbidden . For ex-
ample , the Prophet (peace and prayers be upon him) ordered one of
the Companions while he was performing Wudhu’ and said: What is
this Israf?” He said: is there Israf in the use of water? He said: “Yes,
even if you are at a flowing river”. Prophet (peace and prayers be
upon him) denied the act of his Israf in using water which means that
this is Haram.

4 - Concept of Conformity:

An example of this is what was reported that a nomad came to the

Prophet (peace and prayers be upon him) and asked him about Wud-
hu’. He showed him how it is performed each part to be washed
thrice. Then he said to him: “This is Wudhu’, whoever increase over
this limit, will have committed a sin, have transgressed or have
done injustice(!),
The evidence is that the Prophet (peace and prayers be upon him) defamed
those who do more than the three times perscribed when performing
Wudhu’. If Israf is forbidden in Wudhu’, then, it is more suited to consider
Israf as Haram when using water in purposes other than Wudhu’.

5 - Concept of Opposition:

It means that Shari‘ah delivers a rule in a position because there is a
certain description, then Al-Mujtahid proves this rule in another posi-
tion for having the same description. An example of this is the saying
of the Prophet (peace and prayers be upon him): “The best sort of Sa-
daqah (charity) is the providing of water for drinking”. Since the
Prophet (peace and prayers be upon him) awakened interest in pro-
vision of water, this act indicates, through opposition, encouraging not

(1) Reported by An-Nasa'i. vol 1, p 88.
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prayers be upon him) ordered not to prohibit the use of surplus water
and hence it is regarded Haram because prohibition requires Tahreem.

Another Hadeeth is the saying of the Prophet (peace and prayers be
upon him) when he saw a man performing Wudhu’ (i.e ablution),
“Don’t waste water by excess, don’t waste water by excess.”(1)_ Ey-
idence deduced from this Hadeeth is that he forbade the man to waste
water by excess while performing Wudhu’. For this reason, Israf be-
comes Haram (forbidden), because prohibition requires Tahreem.

2 - Threat is an evidence for Tahreem:

If a penalty for a certain act is stated by Shari‘ah, then such an act
is regarded Haram (forbidden). For example, His Almighty saying:

And those who annoy

Believing men and women

Undesrvedly, bear (on themselves)

A calumany and a glaring sin(®),

Evidence could be derived from this Ayah that Allah set out pen-
alty for the sin of annoying and hurting believing men and women un-
derservedly, which indicates that this act is considerd Haram. One sort
of annoying Believers is the excessive use of water.

The Prophet (peace and prayers be upon him) said: “Three per-
sons Allah will neither look at nor testify to them on the Day of
Judgment; and they will be subject to a severe chastisement: A
man who has an excess of water in the road and keep it away from
the wayfarer.....”

Evidence taken from this Hadeeth is that the Prophet (peace and
prayers be upon him) confirmed penalty agdinst one who prevents ex-
cess of water, which indicates that it is regarded as Haram.

(1) Reported by Ibn Majah, vol 7, p 147.
(2) Surat Al-Ahzab, verse 58.



Application of Fundamentalistic Principles
on the Rule of Excessive Use of Water

By. Sa‘d Ibn Nassir Ash-Shathri:*

1 - When prohibition indicates Tahreem: From the Book:
A - Is His Almighty statement:

Eat and drink

But waste not by excess

For Allah loveth not the wasters(!),

In the Ayah, Allah forbade wasting by excess (Israf) generally. He
included water in general. Fundamentally, prohibition implies Tah-
reem (regarded as forbidden). Also, prohibition of Israf came after
mentioning one of the types of water uses which is drinking.

B - His Almighty saying:

But squander not (your wealth)

In the manner of a spendthrift.

Verily spendthrifts are brothers

Of the Satans(2),

Evidence deduced from the above-mentioned Ayat is that Allah
prohibit squander in general. So, included in this prohibition is the ex-
cessive use of water which then will be prohibited too.

From As-Sunnah: the syaing of the Prophet (peace and prayers be
upon him),“Use of surplus water should not be prohibited, oth-
erwise grass will not be available”(3),

Evidence derived from this Hadeeth is that Prophet (peace and

(*) A lecturer in Department of Usoul, Faculty of Shari‘ah, Imam Muhammed Ibn Saud
Islamic University.

(1) Surat Al-‘Araf, verse 31,

(2) Surat Al-Isra, verse 26, 27

(3) Reported by Al-Bukhari, vol 5, p 3.
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misusing them.

Majority scholars believe that fetus banks are impermissible. Oth-
ers say that they are permissible to benefit from but with caution so
that they might not be abused by those suffering from sterility, or to
be used in “rented out wombs”()). For this reason scholars recommend
to observe Sahri‘ah restriction during the operations of artifical fer-
tilization.

Rule on Cloning the Dead:

Al-Fuqaha, unanimously, prohibited human cloning in general.
they based their opinion on the prohibition of evasive legal devices
and avertion of evils. This because cloning is considered futility that
opposes nature; though it is not regarded as creation, because the
Creator is but Allah the only one. This comes in line with Almighty
saying:

He creates you,

In the wombs

Of your mothers,

In stages, one after another(®.

Rather, cloning, is a recreation depending on Allah’s creation. It is
medically known that an organism can’t be cloned after its death. But
cloning occurs by producing a nucleus from a frozen living cell that is
kept, before the organism dies, by means of genetic engineering. Ac-
cordingly, cloning is not permissible in Islamic Figh.

(1) Dr. Adil Abdul-Majeed, “Hukm Ar-Rahim Al-Mu'aj-Jar Fi Ash-Shar'iah Al-Islamieyah” (i.e.
Rule on the Leased Womb in Shari ‘ah) A research submitted for the International Islamic Med
ical Conference, Kuwait, 1981.

(2) Surat Az-Zumar, verse 6.
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deadly hunger but only in as much as it keeps him barely alive()), Re-
ceiving medical by the parts of the deceased when necessity arises, is
permissible too, because necessity know no laws and also because the
sanctity of the living person is greater than that of the dead.

There are several evidences which urge benefitting from the dead
person’s organs to assist giving life to others. One of them is His Al-
mighty statement:

But do good;
For Allah loveth those
Who do good®.

For the process of organs tranaplant, medical and Shari‘ah criteria,
earlier referred to, should strictly be observed. For example, carrying
out the required examinations, and checking the fitness of the donated
organ and how it can be utilized. Among these criteria is that com-
merical dealings in organs is not allowed, but it should be made for
the sake of heavenly reward. Also, some organs may not transplanted
such as gential organs. However, the Muslim is allowed to benifit
from an organ which belonged to non-Muslim.

Rule on Taking a Deceased’s Organs

For Establishing Organs Bank:

It is medically known that deceased’s organs, after being amputated
from the corpse, are kept in a certain liquid and coldness; and can re-
main a live, while being kept in the organs banks, for a long time. Fu-
qaha permitted that for necessity.

Also, the eyes of the deceased could be kept to utilized them for the

living blind people. Organs banks should be under the supervision of a
reliable especialized official corporation; to prevent any sort of

(1) “Badaea’ As-Sanae'a", by Al-Kasani, vol 5. p 143,
(2) Surat Al-Baqarah, verse 195.
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being cut or maimed, then this should be done so as to honour him by
washing, shrouding, performing Salat on him and burying him(}:

If it is impossible to get him out completely, or otherwise with his
body’s parts amputated, and that the well is not needed; in this case
the well may act as his grave. But if the well is needed, then he must
be taken out even though his body parts have been amputated.

The same rule is applicable to the person who fell down into a cave
and then died. If it was possible to get him out, it should be done; oth-
erwise he should be buried in the cave(®,

Rule on Giving a Human Organ by a Will:

If a deceased donated his corpse by a will to the faculties of medicine;
or one organ of it in order to save a life of a patient, this would be per-
missible according to Shari‘ah provided that the deceased was mature
and sane; and if not, then his guardian’s acceptance should be taken.

On the other hand, doing business in human organs is im-
permissible. Similarily, giving by will organs which contradict with
Shari‘ah texts such as hair, semen or testis is impermissible as it leads
to the intermingling of lineages. The will should not be executed ex-
cept after the testator’s death.

However, Majma‘ Al-Figh Al-Islami permitted the transplant of
important organs such as heart and lever from the one whose brain
was dead even before the heart stops functioning.

If the deceased didn’t donate his corpse or part of it by will, then it is
his guardians who will take this right. If his relatives were not known,
then this right will be exercised by a qualified public authority.

Rule on Receiving Medical Treatment

with the Parts of a Deceased:

Some Fuqaha permitted the eating of a human flesh when driven by

(1) “Al-Mughni”, by Ibn Qudamah, vol 2, p 407 - 408
(2) Sheikh Abdul-Aziz Ibn Baz, “Min Ahkam Aj-Janai'z. (i.e Rules of Funerals). p 55.
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his dead mother can be saved, then it will be obligatory, according to
Shari‘ah, to open her stomach so as to get it out, otherwise, not doing
it would be a killing of the fetus. Moreover, violating her sanctity is
less, in gravity, than the crime of killing an innocent soul(?. This is in
line with His Almighty saying:

“It is He Who brings out

The living from the dead

And brings out the dead

From the living, and Who

Gives life to the earth

After it is dead”(2).

Rule on Opening a Stomach of

The Dead so as to get a Valuabe Thing:

Hanafieyah and some Malikieyah do not permit opening the stom-
ach of whomever swollowed a valuble thing like a pearl or a piece of
gold. They say that the sanctity of the self is greater than that of
wealth. Ibn Nujaim believed in that too®),

While Al-Imam Ibn Hazm Adh-Dhahiri and Al-Imam As-
Shawakani stated that the stomach of the deceased may, be opened be
it for wealth or otherwise, and this by way of considering the rights of
servants and the prohibition of wasting wealth).

The preferred opinion according to contemporary Figh is the per-
missibility of opening the deceased’s stomach to get out a valuable he
has swallowed before his death if the owner of that thing claims his
right and there is none of the inheritors who can pay the value of it or
its equivalent.

Rule on Getting out a Corpse from a Deep Water or a Cave:

If a person died in a well and it was possible to get him out without

(1) “Badaea’ As-Sanaea™ by Al-Kasani, vol 5, p 130,

(2) Surat Ar-Roum, verse 19.

(3) “Al-Ashbah Wan-Nathai'r”, by Ibn Nujaim, vol 2, p 88.
(4) “Al-Muhulla”, by Ibn Hazm, vol 5, p 166.
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without a Mahram being present with them”().
Rule on Benefitting from the Dead Fetus:-

What is meant by the dead fetus is the fetus into which spirit has
not breathed. One of the signs of its death in its mother’s womb is the
stop of its movement. Fetus is regarded alive from the first minute
even before spirit has been breathed into it, because spirit is different
from life and we know nothing about spirit. Almighty Allah says:

They ask thee conerning

The spirit.

Say: “the spirit is of the

Command of my Lord”®),

Utilizing fetus in scientific experiences is permissible according to
Shari‘ah provided that Shari‘ah criteria should be observed in that.
According to these, Shari‘ah criteria, a testis or an ovary of a fetus is
not allowed to be taken in order to be transplanted in someone else,

because sperms will be produced from the cells of that transplanted
testis.The case is applicable to the ovary®).

Islamic Shari‘ah forbade mixing of lineages such as the transplant
of sperms in a womb of another woman (not one’s wife). Therefore,
several restrictions should be made when carrying out such scientific
researches. Based on this, abortion for using a fetus in transplating its
organs in someone else’s body is not allowed. Also, it is not allowed
to be cloned.

Rule on opening a Stomach of a Dead

Mother to get out her Living Fetus:

Majority of scholars hold that if the life of a fetus in the stomach of

(1) “Sahih Al-Bukhari”, vol 5, p 2005.
(2) Surat Al-Isra, verse 85.
(3) Sheikh Yousuf Al-Qaradawi “Fatwa Mu asirah” (i.e Contemporary Fatawa), vol 2, p 540.
(4) Dr. Adil Abdul-Majeed, “Hukm Ar-Rahim Al-Muj-Jar fil Shari‘ah Al-Islamieyah”. “i.e Rule on
Leased Womb in Shariah) Kuwait, 1981.
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C - Shari‘ah Conditions for Permitting Anatomy

A human being, in Islam, is honoured both dead or a live; in com-
pliance with His Almighty saying:

We have honoured the Sons

Of Adam(,

Consequently, if scientific necessity required making anatomy, then
it would be permissible provided that it complies with the morals of
medical uses and comes within the Shari‘ah criteria. Accordingly,
corpse should neither be defamed nor maimed. Also, it is, intitially,
stipulated that the person’s death should be certified both legally and
medically, and it is conditional, too, that the deceased’s or his fami-
ly’s approval should be taken.

It is permissible, also to perform anatomy on corpse of dead people
whose relatives are not known, for the commom interest. But after be-
ing anatomized it should be returned to its first state.

D - Rule on Performing Autopsy on Woman’s Corpse:

When women’s bodies are to be performed on, it, should be under-
taken by specialized women doctors. If that was impossible and in-
stead a man has undertaken that, autopsy should be made in the pres-
ence of the husband of the deceased or one of her Maharim; and the
doctor should only see the parts which he is obliged by necessity to
see, and should be wearing a pair of gloves while touching them.

On the other hand, mixing between the two sexes during the anat-
omy lessons is prohibited. A man, according to Shari‘ah, should not
act as a supervisor over a women students calss during anatomy op-
erations, in pursuance of the Prophet’s (peace and prayers be upon
him) saying: “A man should never remain alone with woman

(1) Surat Al-Isra, verse 70.
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Shari‘ah term, medical anatomy is the science studying the structure
of organic bodies and then cutting them in slices for a scientific med-
ical examination(V), Anatomy was known since ancient times by an-
cient Egyptians and Greeks. Muslims like Ar-Razi, Ibn Sina, Ibn An-
Nafees and others, also, knew about it.

A - Anatomy: Types and Purposes:

As far as its purpose is concerned, anatomy is two types: medical
anatomy which aims at the attainment of scientific results, and crim-
inal anatomy (autopsy) to learn the causes of death.The first type is es-
sential to learn medicine in its all aspects. The second one is of ne-
cessity too to reveal justice. Study of medicine is necessary for the
interest of the individual, community and the entire humanity to learn
both the disease and its cure. Concerning autopsy, it aims at realizing
justice and convicting the criminal. Allah says:

“Allah commands justice”®.
Anatomy in Islamic Figh:

No definite text was reported from either the Holy Quran or the
Prophetic Sunnah, which prohibits anatomy or permits it. But Al-
Fugaha permitted it for necessity. Legitimacy of anatomy is founded
upon the principles of preference between interests and evils, and that
the great harm should be removed by a lesser harm.

In addition, learning medicine is regarded as Fardh Kifayah, and
study of medicine includes anatomy for legitimate purpose, and hence
it is permissible according to Shari‘ah. Benefits of anatomy return to
the living people whose interests, according to Shari‘ah, are given pri-
ority of the sanctity of dead people, because they are more com-
prehensive than it.

(1) Dr. M. Ali Al-Bar, ““Ilm At-Tashreeh ‘Ind Al-Muslimeen”, (i.e Anatomy according to Muslims), p7.
(2) Surat An-Nahl, verse 90.
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Their utmost and perserve
In patience; and We shall
Try your reported (mettle)(.

It is quite necessary if a Muslim doctor has been there at the mo-
ment of death in order to instruct the patient with Ash-Shahada and to
relieve him of some of his pains.

Shari‘ah Protection of the Corpse In Islamic Figh:

Any infringement acts upon a corpse, including anatomical and or-
gans transplant for medical treatment necessity or for scientific pur-
pose, etc are among the most significant and sensitive matters. We
will cover them in this chapter.

Sanctity of the Corpse in Islamic Figh:

Islamic Shari‘ah has decided the principle of informing upon the
body of the deceased and the obligation of honouring it. Hence, maim-
ing it is not allowed.

Al-Fuqaha said that Qassas is obligatory on whoever injure a de-
ceased or breaks his/ her bone without legal justification.

In the context of honouring the deceased, the Messenger (peace and
prayers be upon him) forbade sitting on graves. Narrated Muslim the
Messenger (peace and prayers be upon him) as saying: “Don’t sit
graves if one of you had sat on a firebrand and would burn his
clothes and then touches his skin, will be better for him than to sit
on graves®,

Rule on Performing Anatomy:
Litrerally, anatomy means revealing. That is to cut the corpse and

separate its parts from one another for scientific examination. As a

(1) Surat Muhammed, verse 31.
(2) “Sahih Muslim”. vol 2. p 667 - 668.
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Take not life, which Allah
hath made sacred, except
By way of justice and law(),

Also, Messenger of Allah (peace and prayers be upon him) forbade
killing the Muslim and Dhimmi (non Muslim subjects at home) from
the people of the Book when he said: “Killing of believer is seen by
Allah greater (in seriousness) that the cessation of this world(®.He
said too: “Any one who Kkills someone else will be taken to Hell”’®),

Committing homicide, is regarded, from an Islamic viewpoint, as
one of the cardinal sins. Consequently, euthanasia (mercy death) is
considered, according to Shari‘ah texts, an intentional homicide.

V - Affliction and how should Man
Deals with in Islamic Figh:

Islam urges us to be patient at times of affliction. Illness is one kind of
affliction.Islam, also, ugres us to resort to Almighty Allah. The Mes-
senger (peace and prayers be upon him) says: “None of you should
die without having fovourable opinion of Almighty Allah”®.

The sick should spare no effort seeking medicine even from non-
Muslim. From the Shari‘ah point of view, the will of the patient not
to receive medical treatment, is but an illegal will. Patience for sick-
ness, not complaining and taking trust in Almighty Allah are regarded
among the most important reasons for psychological treatment. In this,
Almighty says:

And We shall try you

Until We test those

Among you who strive

(1) Surat Al-An'am. verse 151. Surat Al-Isra, verse 33.
(2) “Sunan An-Nasaei”, vol 7. p 83.

(3) “Sahih Muslim” vol 12, p 307.

(4) Narrated by Muslim, Ahmed and Al-Baihagi.
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personality, "dropping of criminal laibility, etc.
Rule on Euthanasia in Shari‘ah:

Euthanasia means easy or mercy death which occurs without pain.(®,
In other words, it is to facilitate the death of the hoplessely ill patient.
legally, it is known as the mercy - killing.

I - Historical Glimpse of the Concept of Euthanasia;

The concept traces back to the ancient Greek philosphers like Plato,
Socrates and others. English and Cerman transfered it from them. Soc-
rates took doess of poison and died during his trial. The term killing
out of pity is refrred to the English philosipher (Roger Bacon). Some
philosphers believe that the woman in childbed should be urged to die.
However, American laws prohibit that.

II - Euthanasia in Comparative Positive Laws:

Dutch law grants the patient the right to demand the termination of
his/ her life. American law, after being amended in 1976, allows the
patient to abstain from receiving treatment. Whereas some other Eu-
ropean laws take a middle position. French law forbids killing out of
pity. While criminal laws in Arab countries consider killing out of pity
as similar as to delibirate homicide. Neverthless, some of them com-
mute the penalty it incurs. Some medical Arab laws forbid that.

III - Euthansaia from an Islamic Point of View:

Euthansaia, orginally, doesn’t exist in Islamic Shari‘ah , and there-
fore, regarded as a sort of forbidden suicide. The right in the life of a
slave belongs to Almighty Allah alone, and the pain which the patient
suffers from is not a justification to transgress against the right of Al-
mighty Allah. Despair from the mercy of Allah is rejected. Almighty
Allah says:

(1) Dr. Mahmoud Aj-Jaleeli and Brothers. “Al -Mu'jam At-Tibbi Al-'Arabi”, (i.c Arabic Medical
Dictionary) “Euthanasia”
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in this case, the physician will have the right to evaluate the case of
each patient and how far he/ she can benefit from the machine, oth-
erwise lots may be drawn among them for that(\), Lots is permissible
according to Shari‘ah in line with Almighty Allah’s saying:

He (agreed) to cast lots,

And he was of the rebutted:®.

The hoplessly ill patient a long with his/ her family have the right
to demand the stopping of machines after the physician has made sure
that the brain stem has died.

According to the Shari‘ah point of view, stopping the resuscitation
machines before the death of the patient’s nervous system is regarded

as an intentional homicide. However, they may be stopped after the
death of the brain stem is confirmed.

Rule on one who Transgresses against the
one who is at the Point of Death:
According to Shari‘ah transgression against the patient who is at

the point of death, is not permissible. Al-Fuqaha see that penalty of
Qassas should be infilicted on the one who commits such an act.

On Determining the time of Death and

its Shari‘ah and Legal Significance:

Moment of death is determined by physicians. This has both Sha-
ri‘ah and legal significance that relates with a lot of issues such as co-
tracts, liability, rights of ownership and others. Among the most im-

portant Shari ‘ah and legal conseqgences of death is the relinquishing of
‘Ibadat (i.e acts of worship), cessation of “the legal and Shari‘ah

(1) Sheikh Jadul-Haqq,"Al-Figh Al-Islami Wa Murounataho" (i.¢ Islamic Figh and its Fiexibility). p 250.
(2) Surat As-Safat, verse 141,
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e there is no god
But He: it is He that giveth
Both life and death().

In the afore-mentioned cases, resuscitation machines should be re-
moved so as to be used for other patients who need them.

C-Artificial Resuscitation Machine and Crimes of not Applying it:

Medically, it is known that any physician is not allowed to abstain
from providing medical treatment for any patient whatsoever unless
for certain reasons. The question remains: is it permissible to abstain
from using these machines for the patient whose brain is dead by way
of showing compassion for him?

Legalists differentiate between abstention and stopping these ma-
chines by way of showing pity for him.

In the first case, abstention from helping someone at stake, is a fel-
ony that requires punishment according to law; and hence we will be
before a murder crime committed because of pity and on the basis of
negative abstention®. As to the second case which is the physician’s
stopping of the machines by way of showing compassion for the pa-
tient, this could be chracterized as committing homicide out of pity().
Moreover, to stop functioning machines after the discontinuation of
heart beat unlike brain cells, is regarded a termination to a life of a liv-
ing person. But if the physician stopped them after the brain cells had
died, then it ia not considered as such.

D - Rule on Stopping Artificial Resuscitation Machines:

If there are few machines and a great number of crowded patients,

(1) Surat Al-A’raf, verse 158. Surat Ad-Dukh-Khan verse 8.
(2) Dr. Ahmed Shawqi Abu Khatwa, “Al-Qanoun Aj-Jianea Wat-Tibb Al-Hadeeth”. (i.e Criminal

law and Modern Medicine) p 180 and the following pages.
(3) Dr. Huda Hamid Mashqoush, “Al-Katl Bi Dafi As-Shafaqa” (i.e Killing out of Pity). p 44.

-15.



* Legal (Shari‘ah) and Medical Rules Applicable to the Deceased in Islamic Figh*

In which he will then
Neither die nor live(D,

We will study, here, the Shari‘ah, human and moral limits for re-
suscitation through the following titles:

A - Artificial Resuscitation, between Restriction and Permission:

Artificial resuscitation is a modern medical method, particularly af-
ter the great advancement in the field of modern medical sciences. its
rule is ranging between restriction and prohibition according to the
purpose of using it.

Resuscitation, as a method of treatment, sometimes becomes oblig-
atory by way of perserving human’s life. Nevertheless, Islamic Figh
put some restrictions on using it by way of saveguarding the patient’s
rights. These restrictions prevent misusing it.

B - Rule on Artificial Resuscitation:

Al-Fuqaha agreed regarding the permission of artificial re-
suscitation if it aims at saving lives. Therefore, it is not permissible,
according to Shari‘ah, to remove these machines before ascertaining
the patient’s real death. Medical devices to verify that brain death has
occured, may be used.

Resuscitation is an extensive treatment to save the patient’s life
That is why it is regarded as obligatory for a patient®. It is a col-
lective obligation. But when used with the purpose of extending the
time of announcing death or testing machines, then it is not per-
missible. Also, it will not be permissible when used in hopeless cases
because death and life are issues belonging to Allah alone. Almighty
Allah says:

(1) Surat Al-A'la, verse 12 and 13,
(2) Nada Ad-Doqar."Mawt Ad-Dimagh Bayna At-Tib Wal-Islam”, (i.e Brain Death betwenn Med-
icine andIslam), p 214,
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an accident, or to a brain bleeding, or when the heart stops a while be-
fore the patient being put under resuscitation machines. In such cases
the physician can’t be certain about the death of the brain stem, and
hence the affected person will be under the respirator(!). That is why,
from a Shari‘ah point of view, the death of the brain stem could not be
diagnosed until after ascertaining that the functions of the brain stem
had completely stopped.

One of the signs of brain death is the deep coma and the pupils of
the eye being not responsive to the light. However, physicians dis-
tinguish between the brain death and the strock which is a sudden de-
fect in the blood flowing through one part of the brain. Concerning re-
suscitation machines, it is permissible not to remove them after death
is confirmed if the patient or his realtives agree to donate his organs.
Al-Majma‘ Al-Fighi in the World Muslim League doesn’t consider
the brain death enough to diagnose the Shariah death, but the heart
and blood circulation must stop too().

Shari‘ah, Human and Moral Limits for Artificial Resuscitation:

Resuscitation means intensive clinical treatment for a patient who
enter into a state of coma or that some of his/ her vital organs such as
heart and lungs had stopped functioning. Among resusciation ma-
chines is the respirator which functions as a lung, the pacemaker and
the dialysis machine. All these machines are used for the patient who
exceed the stage of brain death. Within the period between the be-
gining of the clinical death and the brain cellular death, the patient is
regarded alive both from thd Shari‘ah viewpoint and legally. Allah
says describing the Unbelivers on the Day of Judgment:

Who will enter

The Great Fire
(1) Dr Muhammed Ali Al-Barr, “Hal Hunaka Tib-bun Nabawi” (i.e Is there a Prophetic Medicine), p

353.
(2) In sessions No, 8,9,10 held at Makkah Al-Mukaramah. 1 408 AH.
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of the death signs, unlike modern ones who did mention that. Dar Al-
Ifta Al-Masriyah, (i.e Egyptian Fatwa House) has delivered a Fatwa
that when the nervious system loses its functions, this will indicate
death from a Shari‘ah point of view, and also death occurs when
brain dies and not the heart.

Signs of Death according to Physicians:

Modern medicine considers that absolute brain death which leads
to the non-functioning of the nervous centers, is the Shari‘ah and legal
creterion which determines that man has actually died.

Certainly permenant death of brain stem will lead to the departure
of the spirit from the body even though the heart is functioning.
Among the clinical signs of death of brain stem is the deep coma, not
responding to external stumuli and discontinuation of breathing for
three or four minutes. According to physicians, death is three degrees:
begining with clinical death, then the biological one and finally the
celluar final death. However, partial death of the body or one of its or-
gans is not considered death according to Shari‘ah and clinical con-
cepts unless the death of the brain stem has been daignosed.

From the preceding it is revealed that disctinction should be made
between the death of the brain stem and the brain death. The first is
the actual death, while the second is but a temporary coma. Con-
sequently, the phyiscian intervention to terminate a life of a patient in
a state of brain death, is considered a forbidden homicide. As to the
cessation of the heart-pulse, it can be treated by the intensive care ma-
chines which may not be removed unless after certifying that the ner-
vous system has completely stopped as in this case a person is re-
garded dead both legally and from a Shar‘iah point of view.

The Problem of (the living dead) i.e Brain Death:

This problem arises when the brain is gravely affected either due to
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have any pain. Physcians, however, believe in the same fact. stupors
of death, clinically, is defined as the total stop of vital functions in the
body.These stupors last for ten minutes.

The Messenger of Allah (peace and prayers be upon him) has
urged Muslims to instruct the dying with Ash-Shahada for fear of af-
fliction. He also used to seek refuge with Allah from the stupors of
death. One who is at the point of death sees Angles and they see him;
and they may salute him and he return salutations to them.

Signs of Death as Viewed by Al-Fuqaha:

Fuqaha defined death that it is disappearance of life from the body
and this happens by the departure of the spirit from the body. Some
death signs have been mentioned in the Holy Quran. Some of them is
passivity and stillness, in compliance with His Almighty saying:

It was no more than

A single mighty Blast

And behold! they were like (ashes)®),

One of its signs too is being unable to speak, as in His Almighty
statement:

But how many (countless)
Generation before

Have We destroyed? Canst thou
Find a Single one of them

(Now) or hear (So much

As) a whisper of them?®.

One of its signs is that cessation of breathing, coldness of the body,
etc. Ancient Fugaha didn’t mention stopping of hearts beat to be one

(1) Surat Yaseen, verse 29,
(2) Surat Maryam, verse 98.

-11-



* Legal (Shari‘ah) and Medical Rules Applicable to the Deceased in Islamic Figh*

from life. Rather, it is a transfrence from the world of obligation to the
world of Al-Barzakh and accounting. Barzakh, originally, means bar-
rier and it stands here for the period between death and resurrection.
A person, after his/ her death, moves to another life. It was confirmed
in As-Sahih that the dead hears, sees and feels while he/ she is in
grave as the Messenger (peace and prayers be upon him) said: “When
one of you is laid in his grave and his companions return and he
hears their footsteps,....(1).

In the Quran, it is confirmed that the spirit is eternal and never van-
ishes, and that it is existent after it departs the body.In this concern,

Almighty Allah says:

“And Say not of those

Who are slain in the Way

Of Allah: “They are dead.”

Nay, they are living

Though ye perceive (it) not”.,

Death, Introductory Signs and Gravity:

Introductory signs of death are its stupors and much pain.
Almighty Allah says:

And the stupor of death

Comes in truth

This was

The thing which thou

Wast trying to escape!®.

Al-Ghazali quoted in “Thya ‘Uloum Ad-Din” that death does not

(1) Part of a Hadeeth reported by Al-Bukhari and Muslim.
(2) Surat Al-Baqarah, verse 154.
(3) Surat Qaf, verse 19.
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one’self to it. Litreally, death means stillness and the negation of the
spirit and its departure from the body. As a Shari‘ah term, death is the
departure of the spirit from the body or the absolute leaving of life
from human being, that is, all the organs stop functioning.

Death, in the Holy Quran, has been mentioned in different mean-
ings, some of which is the removal of the growing living power ex-
isted in the living organism, in line with Almighty Allah saying:

That with it We may give

Life to a dead land(®),

Among these meanings is cessation of the rational power as in His
Almighty saying:

Truly thou east not cause

The dead to listen®®).,

Among the meanings also the eternal sleep. In this regard narrated
Huthaifa Ibn Al-Yaman, may Allah be pleased with him, that the
Prophet (peace and prayers be upon him) would say on going to bed,
“O Allah! with your name, I die” When he wake up he used to say,”
All thanks and praises be to Allah who has given us life after caus-
ing us to die (i.e sleep); and unto Him is the Resurrection®.

Death also, is the inescapable fixed period which is never delyed.
Allah says:

........ For each period

Is an appointment®),

Reality of Death according to Al-Fuqaha:

Some scholars hold that death is the discontinuation of the spirit’s

attachment to the body. It is not an annihilation or a total detchment

(1) Surat Al-Furqan, verse 49.
(2) Surat An-Naml, verse 80.
(3) Agreed upon’

(4) Surat Ar-Ra'd, verse 38.




Legal (Shari‘ah) and Medical Rules
Applicable to the Deceased in the Islamic Figh

Dr. Bilhaj Al-‘Arabi*

Praise be to Allah and peace and prayers be upon the Messenger of
Allah. This research comes as an extension to the Ijtihad researches in
the medical Figh and the morals of medicine.

This research is focusing on the rule which is required by the treat-
ment necessity effecting the corpse in the light of modern scientific
breakthroughs in the field of transplanting organs from the decased
and what follows of Shari‘ah moral and human problems pertaining to
death and how it occurs as well as the right of the person after his/ her
death from a Figh point of view. The research, also, tackles the Fighi
and medical problems concerning the decased through two chapters.

Legal Criterion for Death in Islamic Figh:

This could be discussed through many subtitles; among them(1)
difinition of death(2) reality of death as viewed by Al-Fuqaha(3) signs
of death according to Al-Fugaha and(4) death clinical signs.

Difintion of Death:

Death is moment when life departs the body, in compliance with
Almighty statement:

He Who created Death

And Life, that He

May try which of you

Is best in deed(®.

Death has been mentioned first as it is necessary for prepaning

(*) Professor at the Faculty of Administrative Sciences. King Saud University, Riyadh. K.S.A
(1) Surat Al-Mulk, verse 2.
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pelieved that doing Rami before Zawal was the Sunnah of the
Messenger of Allah in his Hajjat Al-Wada“. In other words, the
matter is no more than Ijtihad to comply with the good act (i-e
Rami before Zawal) or to take the act that is better than it (Rami
after Zawal).

This is the behaviour of the ascetic scholar Sheikh Abdul Aziz
Ibn Baz the Imam of Ahl As-Sunnah in his era. We can do nothing
but invoke Allah the Al-High to rest him in the place of those on
whom He had bestowed His Grace: the Prophets, the Sincere, the
martyres and the Righteous, Ah how beautiful is their company.

Also we would like to congratulate his successor His Em-
inence Sheikh Abdu-Aziz Ibn Abdullah Al-Sheikh on shouldering
the mission of Ifta and on taking charge of the Presidency of Sci-
entific Researches in this beloved country. We ask Allah Almighty
to grant him all the success.

He is the All Helper.
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ing permission to this journal was issued more than ten years ago,
one of us visited him to inform him about that, he was very de-
lighted, and advised those in charge of the juornal to be pious and
to publish the Shar‘iah researches which benefit people in both
their religion and life. Then he, may Allah rest his soul in peace,
promised to send some researches to be published in the journal.

With the publication of the first issue, we started publishing his
article entitled “The Virtue of science and the Honour of its Poe-
ple”. Then the journal continued publishing his papers on the field
of Figh it receiverd. We considered that as a big benefit and as en-
riching to the journal as well as to its readers and researchers.

He used to be so keen on the journal and frequenctly ask about it.
After he has departed to the Abode of Eternity, it became a must
upon us to remember, with all love, his good conduct, chaste
tongue and kind sentiments. Somebody came to him saying: the
journal is speakong about doing Rami of Jamarat* during the days
of Tashreeq* before the Zawal*, contradicting his opinion that
Rami should be made after Zawal. When that person kept re-
peating the question, he answered him by saying that “he will read
the journal”.

Truely, out of his good conduct and brand knowledge he had an-
swered the enquireer likewise so that the enquierer by himself
could feel and stop saying what he had been saying. While the
Sheikh knew that all that was said in the journal was a mere Ijtihad
derived from the Shari‘ah of Allah and the Sunnah of His Prophet
and the statements of As-Salaf As-Salih. He also knew that the
opinion of doing Rami before Zawal is based on the opinion of
group of scholars of the various Mathahib; and because of the

enormous crowds which necessitated that opinion. He also
(*) Throwing of pebbles

(*) The days following the day of immolation

(*) decline of the sun .

e
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He held the position of vice chancellor at Al-Medinah Al-Munaw-
warah University in 1380 A.H and later became chancellor. Being
there, he borrowed from the treasurer two-hurndred Riayls after he
had spent out all that he was owning on the students of Islamic sci-
ence. He shouldered the Da‘wa to Allah, and was an examplary in
patience, Wisdom and nice preaching. He lived with the Du‘at by
his heart and gave some of them finincial support when needed.
He advised them to be pious to Allah and to call for Him wisely
and nicely. He advised them sincerely and they were sincere in
their Da‘wa so much so that Allah rewarded their efforts in
Da‘wah and alot of people embraced the Religion of Allah.

He became in charge of Fatwa since 1395. A.H and was unique
in his time. People from both the Kingdom of Saudi Arabia and
outside it had rushed to him asking about their incidents and prob-
lems through the telephone and following him through the mass
media. He used to answer any question immediately and give his
opinion frankly in any issue. He believed that Allah made it easy
for His servants to worship Him and did not impose in His religion
upon them, difficulties. Also, he believed that religion is a creed
and a behaviour. If some one came to him seeking a Fatwa to a
certain matter or a sin he has committed, he would deliver the Fat-
wa to him nicely and tenderly; and then would advise him to be
pious to Allah, be dutiful to his parents, keep good relations with
kith and kin and fear Allah.

For this reason, anyone who asked his Fatwa and anyone who fol-
lowed or heard about him loved him. Then all the people loved
him and wept for him after his demise; and said farwell to him
with their feelings and hearts after his departure.

As for us in the journal, to talk about him would be so long that
these few pages wouldn’t suffice. So, when the Royal Order grant-
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Ascetic scholar has demised:

The Imam of Ahl As-Sunnah has departed. The successor of Ibn
Tamimeyah in his wide knowledge and Ijtihad has demised.
Sheikh Abdul-Aziz Ibn Abdullah Ibn baz has left us after the Um-
mah at large has said farwel to him, eyes have shed tears for him,
hearts grieved for him and all students of Islamic science have felt
deeply sad for his death. The Imam of asceticism and the friend of
the poor and needy has demised.

The Shiekh who spent more than sixty years teaching, delivering
Fatwa, preaching, reminding of and inviting to the Way of Allah,
has departed. He has demised after an entire generation has lived
with him. A generation that harmonized with him by all the mean-
ing of love to the creed and the Da‘wa to Allah.

In 1357 A.H, he was aoppinted to the judiciary where he re-
minded us of As-Salaf As-Salih by his bearing and behaviour in
courts, by his, decisions and application of the rules of Allah.

Once, a litgant got angry with him after he gave his verdict right-
fully and justly against him; yet, Shiekh forgave him for the insult
he directed to him. When Shiekh knew of the man’s death, he
asked about his grave and visited it, performed Salat for him and
supplicated for him.

Since 1370. A.H, he was in charged with teaching in many in-
stitutes and colleges. He taught and guided a great number of
‘Ulama, Fugaha and Du‘at from the Kingdom of Saudi Arabia and
other countries who graduated under his supervision. He also be-
came a teacher in the mosques and hundreds or thousands of stu-
dents from Asia and Africa have studied at his hands.
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In the Name of Allah, Most Gracious, the Most Merciful
Principles and Regulations for Publication

f;t?nlcmporary Jurisprudence Rescarch Journal staff would like to no-

iy rescarchers that principles of publication in the journal ne-
cessitate the following : ’

1- Research submitted for publication, should be based on Islamic (Figh)
Jurisprudence ,

2- Research should concentrate on issues, questions and contemporary
problems and the way of finding both scientific and practical solutions

for them according to Islamic (Figh) jurisprudence, and its concepts

which is authorized by the people of Sunnah and the consensus (Ijm'a).

Research should be subjective and comperhensive.It should follow a sci-

entific method by depending on original references, documentation

and explanation of (Ahadith) showing their degree of authentication .

Any rescarch submitted for publication, should not have been pub-

lished in cither a book, a journal or any othcr means of publication.

Researches submitted for publication to another journal or those

which werc presented to universities or scientific symposiums and

the like, will not be published .

5- Stating of scientific references in the footnotes along with a short difini-
tion for the figures mentioned in the research .

6- Scicntific references and their authors' names should be alphabetically
indicated at the end of any research . Place and date of printing along
with the publishing house should also be mentioned .

7- A statement indicating that the rescarch has not been published before,
should be attached to the rescarch .

8- Research should be concluded by a bricf summary indicating.results
and opinions included in it .

9- A satisfied abstrcat should be attached to the rescarch to be translated
into English . )

10- Pages of research should.not be less than twenty pages of the journal.

11- Rescarcher's name should be fully written along with his scientific
post, if any.

12- Researches should be arbitrated by (Fuqahaa) jurists and specialized
scholars (Ulama) according to a method which indicates prinicples
and procedures of arbitration . From this principles : is that arbitrators
should not know the names of researchers and vice versa, whether ar-
bitrators recommend to publish their researches or show some obs
servations or even recommend not to publish them.

13- The journal should pay a compensation for the rescarch after being published .

14- Researches which not published,will not be returned .

3

4

>

Q

(A
v

)

o~

2.

&

7

-

.

()
Y,

5.

O

(2%
S

c/

—

5.

O

L/

e

)
-,

5.

A
>

D
=5

A4
AN

SO/

5.

\J
O

-
.
\/

'
S .
L)

LAY

I

J"o
.'

s

-

-
-

2AN

249,

=S

Ao




Whom Allah intends good grants him the
knowledge and insight in Religion Hadith
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