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nominated("). Contrary to that the two Imams Malik and Abu Hanifa think that
it is not necessary to nominate the wage and the matter is to be left to custom,
and what Muslims consider acceptable?.

Probably the most correct opinion is that a wage should be nominated, so
that each party would know what he is entitled to, so that no dispute would
errupt.

The second fold is the time of paying that wage and when the worker is enti-
tled to it. There are three factors for that.

Firstly: There should be a contract between them stating the prompt pay-
ment of the wage before the completion of the work agreed upon, or when cus-
tom necessitates the prompt payment. In such case wage should be paid initially,
if it was on (daily) basis it is to be paid on the beginning of the day, and if it
was on (monthly) basis, it is to be paid on the beginning of the month, and if
it was on (Annual) basis it is to be paid on the beginning of the year. Prompt
payment according to contract in this case is obligatory, as Muslims should deal
accroding to their obligations except the obligations which forbid a (Halal) per-
missible or })ermit a (Haram) forbidden, as the saying of the Prophet. peace be
upon Him®. Prompt payment of wage according to customs is also obligatory
because what is known as custom is the same as the stipulated condition®).

The second factor is that the contract should state that payment of wage
would be delayed until work is completed in its limited time. This necessitates
that the employer should pay the worker his due wage after the peroid stated
by that a day a month or a year. In the present time work deals are carried out
as such, daily basis, and monthly basis.

The third factor is when the contract does not contain a statement of the
time for payment of wage. In this case it can be ruled for both (Manfaa) benefits
at the same time. The employee would be entitled for his wage at the time when
it is proved that the work is done, Evidence to that is derived from The Holy
Quran in the concern of a hired fosterer:

(And if they suckle your offspring)

Give them their recompense®®.

Another evidence is derived from the saying of the Prophet, peace be upon him.

(Pay the hired worker his wage before his sweat dries®.

It is to be concluded from all this that the hired worker deserves to get his
wage immediately after finishing his job, except when there is a contract stating
the delay in payment. For this is not permissible for the employer in this concern
to retain the worker’s wage or part of it (as long as he fulfils his obligations)
because such retention falls into the aspect of injustice and transgression which
Almighty Allah forbade for Himself and made it forbidden for His creatures as
was narrated in the Holy narration.

And Allah is All-knowing.

(1) Nihayat-ul- Muhtj Vol 5P. 266 and Badyie-ul-Sanayie Vol 4 P. 193 and Nail ul-Awtar Vol6 P.33.
(2) Manhul - Jalil Vol. 7 P. 433 and Badye-ul Sanayie vol 4 P.P. 193-194.

(3) Sunnan Al Tirmithy Vol - 3 P. 636.

(4) Manhul-Jalil Vol 7 P. 437.

(5) Surat-ul-Talaq from verse 6.

(6) Al Sunnan Al Kubra, Baihaqi 6 P. 121.
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RULE ON RETAINING ALL OR PART
OF WORKER’S WAGE AS MEASURE AGAINST
VIOLATION OF CONTRACT

This case is raised by an enquirer who said that he employed a worker on
monthly wage, and fearing that the worker might run away or abstain from work-
ing, the employer refused to pay the worker until the competion of his contract
(which is two years) when he would deliver all the accumulated sum. When the
worker raised grievances against that procedure which caused him a lot of suf-
fering as his family is living on that wage. Seeing that the empolyer decided to
retain part of the monthly wage to be repaid on completion of contract. The
employer thinks that the procedure he has taken is permissible because he is cer-
tain that he would repay the retained sum of money the worker is entitled to. He
justified his act by saying that he only did that on fear that the worker might
cause him a lot of damage by violating contract and hence he is asking about the
rule on his action.

The answer to this question is of two folds. The first one is that it is normal
that there should be a clear relationship between employer and employee in
which the rights and duties of each one are clearly defined. The basic foudation
of that relationship is that the worker should perform his duties and the
employer should pay his obligations seen in the from of a wage. As the employee
is the weaker party in that relationsihp, the rules of the Shari'a advocated that
he should be protected. In this concern the Messenger of Allah, peace be upon
him, said, (Three kinds of people lam their enemy on Doomsday, a man who is
given bountifully by me and then betrays, and a man who sold a free man and
devoured his price, and a man who hired a worker, got him do a job for him
and did not pay him his wage'".

Because such acts are terribly harmful, with huge liabilities the Messenger,
peace be upon him, indicated that he would be an enemy to their committors.
So when the capable person breaches his promise, he would be out of the fold
of the Ummah, The seller of a free person has exploited his power and the weak-
ness of his fellow brother and so enslaved him. The employer, by refusing to pay
the worker his wage after the work had been completed, acts in the same way
as the one who enslaved his fellow man, and in this way all those transgressors
deserve the enemity of the Prophet, peace be upon him, and what an enemity
it is!

In the concern of paying a wage, it must be nominated and should be shown
whether payment of wage should be paid initially or left to customs.and tradi-
tions between people. Imam Shafie thinks that, together with Abu Yousuf and
Muhammad, companions of Imam Abu Hanifa, that nomination of wage is
obligatory, They derived evidence to that from the narration of Abu Saeed that
the Prophet, peace be upon him, prohibi ted hiring a worker until his wage is

(1) Fat-hut-Bari Vol 4 P. 478 and naytul Awtar Vol 6 PP. 32-36.
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Allah be upon him said, the trustful person is the person who throws the seeds
on the soil and trusts that to Allah.

The second thing is the concept of trust which is the absolute negation of
dependance on anything other than God, because God is the Total Causer and
the Absolute Navigator of everything. This negation should reinforce the faith in
unification in the souls of the unifiers so that they believe that the cause which
man initiates is connected with the will of the Omnipotent Causer, Allah
Almighty.

Summing up this issue we may say that the concept of monasticism and trust
do not mean in anyway abstention from work and waiting for sustenance without
initiating the cause for that or exerting any effort, but they should be a stimu-
lation for the Muslim to exert the utmost of his energy so as to achieve the wis-
dom behind creating him as the vicegerent on earth and develop it so as to pre-
serve himself and those whom he sustains within the permissible frame of Sharia
and its principles.

And Allah is All-knowing
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Therein'",

“The second reason is because when he neglects his work, he would be com-
pelled to beg his sustenance from other people, and this begging is forbidden in
the Sharia, for the saying of the Prophet, peace be upon him, “When man opens
a door of begging people Allah would open for him a door of proverty as tem-
perance is all good”?,

As for asking about the relationship between monasticism in Islam is man-
ifested in liberating the self from being enslaved by wealth and deterring it from
greed and avarice. Monasticism does not mean in any way abstention from work
for earning money and wealth.Allah Almighty said?:

‘““Wealth and sons are allurements

Of the life of this world®.

Also monasticism does not mean abstention from enjoying the permissible
good things. Allah Almighty says:

O ye who believe

Eat of the good things

That we have provided for you

And be grateful to God

If it is Him ye worship”’@®,

As for trust, in the contexts in which it was ordained, it is clear that what
is meant by it are two things: The first thing is asking help from Almighty Allah
which implies that there should be a will for intending to do a permissible act,
which should be pursued and be achieved through help from Allah, Here
materialistic behaviour takes the religious trend. This is evidently seen in the
Holy verse:

‘““Then, when thou hast

Taken a decision

Put thy trust in God”’.

For God loves those

Who put their trust (in Him)®,

Asking help from Allah does not mean leaving the permissible kind of initia-
tive. It is narrated that Sahl Ibn Abdullah was one time asked about trust and
he answered that; The one who advocates that trust manifested by neglecting
taking the initiatvie, would be like contesting the Sunnah of the Prophet, peace
be upon him, Allah Almighty said:

‘“‘But now enjoy what ye took

In war, Iawful and good®.

So bounty is earnable. The Messenger of Allah, peace be upon him said,
“God loveth the believer who has a trade”. Omar Ibn Alkhattab, blessings of

(1) Surat - Hud from verse 61.

(2) Kanz - ul - Omal vol 6 P. 506.

(3) Surat - Kahf from verse 46.

(4) Surat - ul - Baqara verse 172.

(5) Surat - ul - Umran from verse 159.
(6) Surat - ul - Anfal from verse 69.
(7) Majma - ul - Zawayid.
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Another verse states:

‘““And made the day

As a means of subsistence”(",

All these rules gre clear in stating the order to work so as to meet the neces-
sities and needs of life. If man abstains from work and indulged himself in com-
forts, his life would have come to a stand still getting him into so many difficul-
ties, Doing so is contrary to the order “of God, and His Wisdom behind creating
the universe, and what He Almighty intended for them to lead easy life so as
to help them perform worshipping Him and obeying Him Almighty, All those
believing other than this contradict the Sharia of Allah and blaspheme without
knowledge.

The order to work and urge people to it is also clear in the Sunnah of the
Prophet, peace be upon him. This can be seen in his saying that, ““No food a man
eats is better than the food man has earned himself, and that Prophet David used
to earn his living from the work of his hand®”

Another narration says:

“For one of you to carry a bundle of wood (from forest) and sell it is better
than begging people, either they give him or reject him®".

Another narration says:

“Among the sins there are sins which are not expiated by neither prayers,
nor ablution, nor Haj, nor Umra. People asked what would expiate these sins,
Me(sgeger of Allah? He, peace be upon him said, indurances of earning a liv-
ing¥.

These narrations are only a few among many others which advocate for
work and seeking sustenance. Earning a living is not only an act to be rewarded,
but it is also an individual obligation to be performed by anyone capable of that.
If one does not carry out that duty, he would be neglecting self preservation
which is one of the five Sharia fundamentals. He would also be neglecting those
who are under his guardianship and sustained by him. He would not be pardoned
for that negligence because of being busy with another activity, even if that was
for the performance of obediences. In this concern Abu Gulaba told the man
who neglected his means of living, “To see you strifing for your living is more
loveable to me than seeing you in one corner of the mosque. Deriving evidence
from the rules of Quran and Sunnah, the Muslim who neglects working is con-
sidered sinful for two reasons: The first reason is because he did not make use
of the strength which Allah Almighty granted him and left it idle, as through that
strength Allah Almighty -intended for man to settle on earth and exploit it.
Allah Almighty says:

“It is He who has produced you

From the earth and settled you

(1) Surat - ul - Naba verse 11.

(2) Fat - hul - Bari Vol. 4 P. 355.

(3) Fat - hul - Bari Vol. 4 P. 355.

(4) Kanz - ul - Omal Vol. 6 P. 482 and majma - ul - Zawayid P.P. 63 - 64.
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THE OBLIGATION OF WORK FOR THE CAPABLE

The enquirer on this case is asking whether work is a legitimate Sharia obli-
gation, and whether a Muslim is sinful if he abstains from work, and what is the
relation between this and monasticism and trust.

The answer to this enquiry is that when Allah Almighty created all His cre-
atures, He Almighty provided for them all sustenance until their time comes.
He, Almighty ordered His creatures to initiate the causes so as to achieve that
sustenance. The earth would need someone to cultivate it, to produce food. Cul-
tivation would need to be irrigated, and for irrigation to be achieved water is to
be fetched and made available for the cultivation. All these causes are natural
causes, and the center of these casues is (work).

The ordinance to work is clearly stated in the Holy Book of Allah, and in
a number of verses:

“It is no crime in you

If ye seek of the bounty

Of your Lord (.

Another verse states:

“It is He who hath produced you

From the earth and settled you

Therein’’®.

Another verse states:

‘““And when the prayer

Is finished, then may ye

Disperse through the land,

And seek of the Bounty

Of God”?.

Another verse states:

““It is He who has

Made the earth manageable

For you, so traverse

Ye through its tracks

And enjoy of the sustenance

Which He furnishes”®.

Another verse states:

“Others travelling through the land,

Seeking of God’s bounty”’®,

(1) Surat-ul Baqara from verse 198.

(2) Surat Hud from verse 61.

(3) Surat - ul - Jumma from verse 10.
(4) Surat - ul - Mulk from verse 15.
(5) Surat - ul - Muzamil from verse 20.
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The other quality is when one entrusts another with all his affairs, such as
his sickness, his debts, his commercial situation and connection or even let him
have access to his family, allowing him to have a look at his daughter when he
shows a desire to marry her, as is stated in this enquiry.

All these secrets attain the level of trust, about which Prophet Muhammad,
peace be upon him says, (councils are held in trust, except three councils, a
council for prohibited had murder A councit for forbidden violation of chastity
or council for forbidden usurpation of wealth wrongfully)("

He, peace be upon him also said, (Two conferring people would confer in
the trust of God. It is not permissible for ane one of them to reveal what the
other companion would like)(®,

The Prophet, peace be upon him also said, (your discourse among your-
selves is a trust.)®

The third quality is when one has access to other people’s secrets other than
the previous two categories, such as having access to secrets of ones neighbours,
his colleagues or his acquaintances. Although in the first two categories he is leg-
ally obliged to keep those secrets, he is considered in this category as morally
obliged to keep those secrets, because if those secrets were concerning him per-
sonally, he would not have revealed them. With the same criterion, one should
not reveal any secret concerning his fellow brother, because that brotherhood
obliged him to love for his brother what he loves for himself, and hates what hijs
brother hates, not to mention the reward one would get for keeping that secret.
The Messenger of Allah, peace be upon him said, (The one who covers the
shame of his brother Muslim, Allah will cover his shame on Doomsday.)®.

In another narration, the Messenger of Allah, peace be upon him said, (The
one who saw a shame and covered it, he would be like the one who saves the
life of the girl who is buried alive.)®® The Messenger of Allah, peace be upon
him also said, (you seek refuge with Almighty Allah from the vicious neighbour
who if he saw good he would conceal it, and if he saw evil he would reveal it)(®.

As a summary to all that was mentioned is that a secret is part of trusts.
Revealing that secret is considered betrayal which is prohibited by Almighty
Allah in His Holy Book, as was mentioned before, and His trusted Messenger
considered it a charactertistic of the hypocrites.

Based on this, when an employee reveals the secrets of the position he was
holding, it is considered betrayal of trust even if he had resigned from that pos-
ition, Henceforth when a suitor talks about his ex-fiancee is also considered bet-
rayal of trust and a sort of behaviour which contradicts good conduct.

Such kind of behaviour narrated in the two enquiries is a forbidden
behaviour as it causes a lot of harm and damage.

And Allah-is All-knowing.

(1) Sunnan Abu daood Vol 4P. 268.
(2) kanz ul-Omal Vol.9 P. 144,

(3) kanz ul - Omal Vol. 9 P, 144,

(4) Al Fat - hul - Kabir Vol. 3 P. 197.
(5) Sunnan Abu Daood Vol. 4 P, 273,
(6) Al Fat - hul - Kabir Vol - 2 P. 32.
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those who conserve it and named them (The Believers) as in the Holy verse:

The Believers must

Eventually win through'".

And in another verse:

Those who faithfully observe

Their trusts and their covenants?.

Observance here means the safe-keeping, the, the opposite of that is bet-
rayal.

The purified Sunnah also considered betrayal of trust as a grave act. Abu
Huraira narrated about the Prophet, peace be upon him that (the sign of a
hypocrite is one of these three: if he spoke, he would lie, and if he promised he
would breach, and if he was entrusted, he would betray®®. ““Abdullah Ibn Omar
also narrated that, the Prophet, peace be upon said. (Four qualities if combined
in someone, he would be a pure hypocrite, and if there was one quality in him,
he would have one quality of hypocrisy until he gets rid of it: if he was entrusted
he would betray. if he spoke he would lie. if he promised, he would breach and
if he disputed he would profligate)®. The one who is entrusted with a secret has
three qualities:

The first quality is that having access to people’s secrets is included in the
nature of his work or his position, such as the work of a physician who would
be exposed to medical secrets of his patient’s. The Pharmacist is also exposed
to patients secrets. The bank employee would have access to people’s financial
positions and their commercial and trade connections. A government employee
or even emplyees in private sector would also have access to classified infoma- -
tion or secrets of the department or establishments in which they are working,
whether directly or indirectly.

Allah Almighty indicated that trust and faithfulness should be the qualities
of the one who is entitled to carry out a certain kind of job. Allah Almighty says
about the narration about Prophet Sulleiman who asked the jins who worked for
him, who was the one among them who would bring him the throne of queen
of Saba and one jin answered.

(Indeed I have

Full strength for the purpose

And may be trusted®,

In the narration about Prophet Musa with Prophet Shuaib, the Holy verse
states:

(Truly the best

Of men for thee to employ is

The man who is strong and trusty®,

All these Holy verses indicate that trust is a quality which should be present
with the employed.

(1) Surat-ul Muminun verse.

(2) Surat-ul-Munimun Verse 8.

(3) Fat-hul-Bari Vol. | P. I11.

(4) Fat-hul- Bari Vol. 1 P. 111.

(5) Surat - ul - Naml from verse 39.
(6) Surat - ul - Qasas from verse 26.
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RULE ON THE ONE WHO IS ENTRUSTED
WITH A SECRET AND HE REVEALS IT.

This case is raised by two readers. The first reader states that one man has
engaged a girl for marriage. The father of the girl accepted the man as future hus-
band for his daughter. The man asked for permission to see his fiancee and the
father consented to that. However, for one reason or another marriage did not
take place and the whole affair ended there, but to the fathers surprise, he came
to know that man used to talk about that girl. The enquirer is asking what is the
rule on such kind of behaviour?

In the second enquiry the enquirer says that an employee was working for
one of the commercial establishments, but he resigned from that job and joined
another establishment which was in competition with the first establishment, and
started to reveal commercial secrets of his former employer in the first establish-
ment. The enquirer is asking about the rule on that act.

Before answering these two questions, we see that they are contained in one
general question which is: Is it permissible in the Sharia for someone who is
entrusted with a secret, whether of public or private nature, to reveal that secret,
with either good intention or bad intentions?

A secret is something which is concealed which is opposite to declaration V),
When someone tells another a secret he would be like entrusting him with some-
thing, expecting, that he would keep it concealed. But if the entrusted one does
otherwise he would breach that trust, and breaching is like decreasing something
from someone ¥, Allah Almighty forbade breach of trust in the Holy verse:

O ye that believe

Betray not the trust

Of God and the Apostle

Nor misappropriate knowingly

Things entrusted to you

Interpretors of the Holy Quran were in disagreement as to the reason why
this verse was descended. Some of the interpretors said that the verse was
descended in the concern of Abu Lubaba who was sent by the Messenger of
Allah, peace be upon him, to Bani Ghuraizah while he, peace be upon him, was
besieging them. And when they asked him about the judgment on them Abu
Lubaba pointed to his throat as if mockingly cutting it with his hand, by way of
telling them that they would be killed. Other interpretors stated that the verse
was descended when there were some people who spied on the Prophet, peace
be upon him and transmitted that to the pagans®),

As Almighty Allah forbade betrayal of trust, He, Almighty also praised

(1) Al Misbah - ul - Munir Vol 1 P. 273,

(2) Al Gamous Al Muheit P. 1041.

(3) Surat- ul - Anfal vers 27,

(4) Jami-ul-bayan- Tabari vol-9 P.P. 221-223. Tafseer-ul-Fakhr- Al Rassi Vol-15 P.P. 156-157.
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ation and breathing of the soul, and we do not think that there is big difference
between a hundred and ten days embryo and another which is a hundred and
twenty days.

Pregnancy is a gift from Almighty Allah to His creatures, and anybody who
transgresses on that creation, would be like rejecting that gift from Almighty
Allah, However in reality he or she is opposing the will and wisdom of Almighty
Allah. '

In short, deliberate abortion is impermissible before the completion of one
hundred and twenty days period of pregnancy, and that anybody who does that
deliberately is considered sinner, except when one has a Sharia legal exigency.

And Allah is All-knowing
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According to the Hanbali school of thought, if the woman abroted some-
thing which does not attain human features, then there is no sin, Nevertheless,
if some trustworthy midwives witnessed that the aborted embryo consisted of the
beginning acpects of initial human creation which if left in the womb, would
have developed into a human being, then the most correct opinion is that there
is no sin on that, because the origin is acquittal of frust which is not to be con-
demned on suspicion!. All this shows the precautions taken by the jurists as
concerning abortion before the soul is breathed into embryo.

If we imagin justifications for abortion before the soul is breathed into
embryo, we would see that there are three suppositions:

Firstly; abortion is carried out due to jeopardy on the pregnant woman's
health if pregnancy continues, or for any other Shari’a legal reason, such as the
case when the woman is raped. Abortion in these cases is permissible due to
Shari’a exigency.

Secondly: abortion is carried out as precaution for birth contorl, in fear of
expenses and financial burdens.

In such cases, abortion is not permitted because it comes under the prohib-
ition of killing children in fear of poverty. Allah Almighty says:

Kill not your children

On a plea of want-We

Provide sustencance for you

And for them .

And in another verse He says:

Kill not your children

For fear of want-We shall

Provide sustenance for them

As well as for you

Verily the killing of them

Is a great sin®.

Thirdly: Abortion is carried out for a reason other than those two reasons,
such as the desire of the mother to delay giving birth the longer possible, as
measure to preserve her youth, or her physical appearance, or probably she is
elongating the period of living with her husband without giving birth on suspi-
cion that she might be divorced. Abortion for such reasons is not permissible.

It can be said that the congealed blood in the womb before the completion
of one hunderd and twenty days of pregnancy is merely (matter) with no soul
in it, so why can it not be aborted? Is it because prohibition is directed against
the soul which has formed and has an independant existence inside the womb?

As answer to this, that (matter) is the beginning of initial creation, and in
reality it is a believing soul, in consideration of what it will be in future. The
period of one hundered and twenty days is only a measure for completion of cre-

(1) Al Mughni Vol 8 P. 539,

(2) Surat-ul Anadm from verse 151.
(3) Surat-ul- Isra verse 31.
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CASES FROM JURISPRUDENCE (FIQH) POINT OF VIEW
RULE ON ABORTION WHICH TAKES
PLACE BEFORE COMPLETION OF
ONE HUNDRED AND TWENTY DAYS OF PREGNANCY:

Aquestion from one of the readers enquired the rule on deliberate abortion
before the completion of one hunderd and twenty days since beginning of pre-
gnancy, is it permissible or not.

The answer to this question is that abortion is forbidden after the soul is
being breathed into the embryo, or in other words after the completion of one
hundred and twenty days of pregnancy, on consideration that after the comple-
tion of that period of pregnancy, the embryo has already reached the status of
being a believing soul which is forbidden to be killed. All jurists are on agree-
ment as far as that forbidding is concerned, except of course when there is a
Shari’'a legal exigency which would be evaluated on its own right.

However, abortion before the soul is breathed into the embryo, in other
words before the completion of one hunderd and twenty days of pregnancy, dif-
ferent jurists have different opinions on that. In the Hanafi school of thougth,
for instance, no (Ghura) or blood money for killing a baby would be imposed,
unless human features are apparent on the embryo, but if no features are appar-
ent, then there is no sin. Another opinion in the same Hanafi school. states that
the committor (of abortion), (whether the father or the mother or any other per-
son) is considered sinfull. Those who state that derive evidence from the analogy
that if (Muhrim), the one who has entered the state of consecration during Haj
or Omra, broke an egg of a wild game, expiation is imposed on him for com-
mitting that act, because that egg is the initial state of the game and so according
to this logic, even the embryo which has not acquired any human features is also
the initial state of creation, which if left to develop, it would have become a
soul, and that is the reason why the one who aborts it or causes its abortion is
taken as sinful even though it would not reach the sin of committing murder(".

According to Imam Malik, all that a woman aborts in the form of a clot of
congealed blood or a morcel of flesh, or what is known to be off-spring, then
it is a future soul and (Ghura) is imposable on violating it-Some of Imam Maliks
companions impose consequences of responsibility for the blood which comes
out, and would not dissolve when hot water is poured on it. Imam Ghazali
thinks that the first stage of creation occurs when the sperm from the man enters
the ovary of the woman in preparation to develop into a living thing, and vio-
lation and spoiling of that process is a felony (3).

(1) Fat-hul-Ghadir, Ibn Al Humam vol-2 P. 539, and Hashiyat Rad-ul- Mukhtar, Ibn Abdeen. Vol
6 P. 591,

(2) Sharh ul-Zurgani and Hashiyat-ul-Shaibani Vol. 8 P. 31 - Also Bidayat-ul- Mujtahid Vol 2 P, 48.

(3) Ehya - Ulum-ul-Din Vol 2 P.P. 49 - 50.
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7. Attention should be paid to Islamic Revival, and giving support to the foun-
dations working in the field of Islamic (Da’awa) call, with the objective of
building the correct Muslim character, to be presented as an exemplary fo;
the application of Islamic system on the individual and group level and i all
aspects of political, social, cultural and economic ways of life.

8. Attention should be given to Arabic language and the means to spread and
support teaching it all over the world, as it is the language of the Holy Quran.
It should be used as the medium of education in schools and higher education
institutes in Arabic and Islamic countries.

9. Attention should be given to exposing the forebearance and kindness of Islam
and explaining that it is a message sent down for the good and benefit of man
and his happiness in this world and in the Hereafter. This effort should be
made on the international level and in all recognized languages.

10. Employing the modern media methods so that Truth reaches all corners of
the earth.

11. Offering Islamic solutions to the problems of today and work towards the
implementation of these solutions, as successful application is the most effec-
tive means of (Da’awa).

12. Confirming aspects of unity of all Muslims and their integration in all fields,
and trying to solve their disputes and differences peacefully and in accordance
with the acknowledged rules of Shari’a, by way of disappointing the plans of
the cultural invasion which intends to shake the unity of Muslims and plant
differences and disputes among them.

13. Efforts should be directed towards building a Muslim force, and achieving
self-sufficiency economically and militarily.

14. Appeal to Arab and Islamic countries to give their support to Muslims who
are being subjected to oppression all over the world, and stand by their causes
and alleviate aggression from them through all available means.

The council also urges the secretariat-general of Al Majma’ to continue rais-
ing the headlines of these subject to be discussed in the future sessions and sym-
posiums of Al Majma’ because of the omportance of this subject of intellectual
invasion, and the necessity to implement integral strategy to combat all aspects
of this invasion. The council suggests that as a start, two cases should be pre-
sented for discussion; christianization and orientalization.

And Allah is the Grantor of all success.
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INTELLECTUAL INVASION®
(Unofficial Translation)

All praise be to Allah, Cherisher of the Worlds, and all prayer and peace
be upon our Prophet Muhammad, the Seal of all prophets upon his family and
his companions.

In the session of its seventh conference held in Jeddah, Kingdom of Saudi
Arabia during the period from 7 to 13 Dhul Qa'ida 1412 corresponding to 9 -
14 May.1992, the council of Majma’ Al Figh Al Islami reviewed and discussed
the researches presented to Al Majma’ on the subject of “Intellectual Invasion™.
The researches elaborated on the beginning of this invasion, its danger, its
dimensions and the influence it attained on the Arab and Muslim countries. The
council reviewed some of the aspects and allegations raised by this invasion, and
its plans aiming at devastating the Muslim society and halting the spread of the
Islamic call. The researches also pointed out the role played by Islam in the pre-
servation of the Ummah and confrontation of this invasion and revelation and
abortion of its plans. The researches also suggested ways of standing against this
invasion and protecting the Ummah and erasing all effects of that in vasion.

After deliberations and discussions the council strongly recommends the fol-
lowing:

1. Initiate the application of Islamic Shari’a and adopt it as our system to be fol-
lowed in designing our regional and international political relations.

2. The careful revision and emendation of our educational curricula with the aim
of educating the coming generations on the contemporary Islamic educational
principles so as to be properly prepared to have insight into their religion and
be protected against all dangers of cultural invasion.

3. Development of systms for training Islamic callers, so as to be able to under-
stand the true spirit of Islam and its way of elevating the standards of living,
in addition to exposing these callers to contemporary culture so as to be albe
to handle and deal with the problems of present societies with awareness and
insight.

4. Prepare the mosques to play their comprehensive educational role and their
influence on the lives of Muslims, so as to be able to confront all aspects of
cultural invasion, and teach Muslims the correct practices of their religion.

5. Contest and reply scientifically all the allegations raised by the enemies of
Islam, in such a way to reveal the completeness of this religion, and without
resorting to apologetic justifications.

6. Concern about studying and refuting imported ideas and principles.

(*) Resolution No. 71/7/7 taken in the seventh conference of the councll of Majma Al Figh Al Islam:
held in Jeddah, Kingdom of Saudi Arabia during 9 — 14 May 1992.
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And if the old man had bronchitis is he going to be treated or not?

- Somebody suffering from damage in most parts of the brain, but the parts not
damaged are still working (no brain death), but the person is in a coma, and
there is no improvement in his case. In case that the heart of this person
stopped or he had bronchitis, is he going to be treated or not? And what
authority would have the right to decide the continuation or discontinuation
of medical treatment; an ethical committee or the medical staff after consul-
tation with the patient’s family.

— Verification of the position of Shari’a and Sunnah towards such circumstances
and implications.

And Allah is the Grantor of all success.
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Thirdly: the Patient’s Permission:

A - It is stipulated that a patient gives his permission, in the case that he has full
capacity to dispose his affairs, and if proven otherwise, permission from his
guardian is taken into consideration, according to the priorities of the
Shari’a, legitimate guardianship, and according to the rules which limit the
disposition of the guardian in the affairs which would preserve the interests
of the patient and alleviate damage from him. However, impermission of the
guardian would not be taken into consideration if it implied an obvious dam-
age to the patient, and hence the right of giving permission is transfered to
another guardian and so forth.

B — A guardian will have the right to impose administration of medication in
cases such as protection against contagious diseases, and protective immuni-
zations.

C - In emergency cases in which the life of the injured person is in danger, no
permission is needed for administering medication.

D - As for the conduction of medical researches and experiments, a person with
full capacity should be asked for permission for the conduction of the exper-
iment, in a way devoid of all coercion (as in the case of prisoners) or mate-
rial temptation (as in the case of poor people). Conduction of such exper-
iments should not entail any damages. Medical researches and experiments
should not be conducted on those people who do not possess full capacity
of disposition even after consent of guardians. And Allah is All-Knowing.
The council of Al Majma’ suggests the following:

The secretariat - general of Al Majma’ invites writers and researchers to
write on the following medical subjects to be presented for discussion in the fol-
lowing sessions of Al Majma’:

-~ Medication by (Muharamat) forbidden substances and (najs) impurites, and
the regulation of administering prescriptions.

- Plastic surgery.

— Medical negligence and due (Dhaman) compensation.

— Treatment of female patients by male physicians and vice verse, and treatment
of Muslim patients by non-Muslim physicians.

- Incantation or voodoo treatment (spiritual) medication.

- Ethics of medical profession (to be distributed among different sessions if

necessary).

~ Priorities of medical care.

- Research on the medically controversial cases such as:

- Is acute cancer to be treated or only tranquilizers administered.

- A child with brain tumor (brain death) accompanied by paralysis (even though
some parts of the brain are still working). Is such case to be operated?
And in case that this same child had appendicitis or bronchitis is he to be
treated for those ailments or be left without treatment)

- An old person with some kind of paralysis, suffering from a stroke and had
a sudden kidney failure, and his heart stopped, how is he going to be treated
and in what prionity?
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MEDICAL TREATMENT®

(Unofficial Translation)

All praise be to Allah, Cherisher of the Worlds, and all prayer and peace
be upon our Prophet Muhammad, the Seal of all prophets upon his family and
his companions.

After reviewing all researches presented to al Majma’ on the subject of
“*Medical Treatment”, and after deliberations and discussions of this subject, the
council of Majma’ Al Figh Al Islami in its seventh conference held in Jeddah,
Saudi Arabia, during the period from 7 to 12 Dhul Qai’dah, corresponding to
9 - 14 May 1992, decided the following:

Firstly: Medication:

The origin of the rule on medication is that it is permissible, accoridng to
narrations in the Holy Quran and the Sunnah, verbal or practical, as the appli-
cation of medication entails “protection of the self”” which is one of the absolute
aims of Shari’a. However the rules on the application of medication differ with
the different circumstances and people:

— Application of medication becomes obligatory, if damage of the body or any
member of it was eminent if not applied, or disability would result, or the dis-
ease would be transmitted to others as in the case of contagious diseases.

- Application of medication becomes (Mandoub) recommended if abandoning it
would result in body weakness only and not resulting in any consequence as
in the first case.

— Application of medication becomes permissible if it does not come under any
of the previously mentioned two cases.

— application of medication becomes (Makrouh) if it would result in worse com-
plications than the ailment intended for removal.

Secondly: Treatment of hopeless Cases:

A - The Muslim faith acknowledges that disease and cure are predetermined by
Almighty Allay, and that medication and treatment is only adopted by way
of observing and following the means which Almighty Allah confided in this
universe, and that it would not be permissible to lose all hope and despair
from the Holy Spirit and the Grace of Allah, but rather, hope should always
be here and cure will be granted one day. Physicians and the patient’s rela-
tives should encourage the patinents and raise their morale, and try to
alleviate their psychotogical and physical pains, regardless of expectancy of
cure or otherwise.

B — What is considered a hopeless case is only stated according to the physician’s
estimations and according to the medical standards and capabilities in dif-
ferent times and different circumstances of the disease and the patients.

(*) Resolution No. 69/5/7 taken in the seventh conference of Majma Al-Figh Al Islami, held in Jed-
dah, Kingdom of Saudi Arabia from 9 - 14 May 1992,
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FATAWA AL MAJAMIA AL FIQHIA

THE MORTGAGE CONDITIONAL SALE®
(Unofficial Translation)

All praise be to Allah, Cherisher of the Worlds, and all prayer and peace be
upon our Prophet Muhammad, the Seal of all prophets upon his family and his
companions. :

After reviewing all researches presented to Al Majma’ on the subject of
*“The Mortgage Conditional Sale™, and after deliberations and discussions of this
kind of sale which is the sale of a property on condition that whenever the seller
returns the price - of that property - the buyer is to return the sold item too,
the council of Majma' Al Figh Al Islami, in its seventh conference held in Jed-
dah, Saudi Arabia during the period from 7 to 12 Dhul Qa'idah corresponding
to 9 - 14 May, 1992, decided the following.

1. The truth about this sale “‘a loan which entailed a profit™ is counterfeited
usury. The majority of the men of learning stated that such sale is incorrect.
2. Al Majm’a thinks that this contract is not legitimately permissible in the
Shara’.
And Allah is All - Knowing.

(*) Resolution No. 68/4/7 taken in the seventh conference of Majma Al-Figh Al Islami held in Jed-
dah, Kingdom of Saudi Arabia from 9 - 14 - May 1992.
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(Dhaman) or Compensation for The Judges Error:

A judge may revoke his judgment when he discovers hi§ error or that error
be revealed to him by another judge. But the effect of the judgment “.rould not
be erased immediately after revoking it, as the consequences of the judgment
may not allow that a situation be returned to normal, hence in this case there
is nothing left other than (Dhaman) to compensate for that damage. ' .

We should differentiate between the nature of accusation against a Ju_dge. is
it related to the judges behaviour or to the nature of judgment hf’ had 1ssqed.
If it was related with bribe for instance, the accuser must prove his accusat}qn.
If the judge denies that accusation, then he has to take oath same as other litig-
ants. In case that the accusation was proved correct, the judge will have to repay
what he had taken from his own wealth in addition to what may be imposed as
punishment in that case. If accusation was related to the work of the jydge in
the process of reaching that judment, such as when it appears that the witnesses
had lied in their testimony. In the Hanafi school, there is no (Phaman) on the
judge in that case, as he was not working for himself but for the interest of some-
one else. Also we have to differentiate between two kinds of judgments: Those
which are related to the rights of the people. The wrongly adjudged for should
return what was adjudged to original owner, if the adjudged was a.tangnble prop-
erty. In case that the adjudged for had disposed of the thing adjudged, »\the.re
it becomes impossible to recuperate that, he should pay (Dhaman) for that in its
equivalent or its value. But if the adjudged case was an immaterial affair such
as divorce, then the judgment is invalidated. The second kind of judgment is the
one related to the rights of Allah Almighty, such as passing a death sentence on
some one wrongly and that error is discovered. In this case (Dhaman) or com-
pensation is to be paid by the (Ummah) as that judgment was passed in the
interest of the (Ummah). The error of the judge should reflect on the (Ummah)
as revealed in the public treasury which should pay that (Dhaman) According to
Imam Shafie if a judge issued a judgment based on the testimony of someone
who was not permitted to give such testimony, such as testimony from a non-
Muslim, then the judge will have to pay (Dhaman) from his own wealth. Imam
Shafie, blessings of Allah be upon him might have meant that (Dhaman) would
be imposed on the judge who founds his judgment on a testimony from someone
whose testimony is not accepted. But in case that the judge judges while not
knowing that, there is no (Dhaman) on him, because he would be a (Mujtahid)
and hence would not be punished for his (Ijtihad) and so the public treasury
should bear (Dhaman) for him.

And Allah is All-Knowing
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* Responsibilities of Judges And Their Duties *

stand, and understanding of the rule is one of the fundamentals of the
judiciary.

3. When the judge does not contradict a context or finds suspicion, but when he
discovers a more appropriate (Ijtihad) or independent reasoning more accept-
able than his (Ijtihad) or that he disagreed with a different (Ijtihad). In this
case he should revoke his judgment and apply the other (Ijtihad) on what he
might adjudge, as Khalifa Omar Ibn Al Khattab said on a case in which he
revoked his (Ijtihad) *‘That one was on what we had adjudged, and this one
is on what we are adjudging”. It is not always necessay for the judge to follow
(Ijtihad) of someone else, but the one he follows has to be supported by evi-
dence and Sharia principle.

Revoking of Judgment By Another Judge:

On principle, a judge does not have the right to trace back the judgments
passed by those judges who preceded him and try to revoke or correct them or
even suspect their correctness, because it is supposed that those judgments had
been issued in conjuction with the Sharia legal procedure, and the authorities
have had effectuated them.

However two kinds of accusation might be directed against a judge as far as
his judgment is concerned.

The first accusation is when someone litigates that he had been judged by
a judge who is not qualified for judgment due to a defect in his behaviour such
as lasciviousness, or taking bribes or the drop of his justice. If these accusations
were proved, the judgment passed by that judge should be revoked. This revok-
ing is obligatory. In the Maliki school of thought a judge is to be dismissed when
there is complaint about him that his justice was suspected, or it is to be written
to the wise people in his location investigating his case, and either to prove
allright other wise he would be dismissed.

The second accusation is contestation of his judgment, and there are two
aspects for that: The first is when the judgment passed was unjust and the judge
has intentionally deviated from the right. In such case that judgment is revoked.
The second aspect is when a judgement was issued by an ignorant judge, who
did not consult with the people of learning. Such a judgment is to be revoked
even if it appeared to be right. According to Ibn Rushd it should be differen-
tiated between the judgments issued by an ignorant but just judge. The correct
judgments are passed while the wrong ones are undoubtedly revoked. In the
Hanbali school of thought, a judge does not have the right to revoke another
judge's judgment raised to him unless that judgment contradicted a context in
the Holy Book or the Sunnah or the consensus, and it was said even through sus-
pecting that or contradicting the Sharia principles.

So we find that the Islamic (Figh) preceded all the modern legal systems in
the division of the judiciary into different levels connected with each other
according to the levels of the judges as regards to knowledge and experience.
The Sharia courts in the Kingdom of Saudi Arabia have applied this kind of divi-
sion where they are divided into three categories: courts of summary jurisdiction,
public courts and court of cassation together with the council of higher judiciary.
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opponent parties in the judicial council, and hence a judge to adjudge according
to his knowledge no longer holds true.

I say that for a judge not to judge according to his knowledge is closer to
justice and in doing that there is more preservation of trust and avoidance of sus-
picion, and it is also safer for the judge and for maintaining his honour.

Responsibility of Judges About Their Errors:

To err is only human, and it is one of the imperfections of man. Difference
is in the intention behind a deed and what would result from it. So when one
works his ability of reasoning, and makes an error in his conclusion, he will not
be .deprived of the reward on that, and if he works his ability of reasoning and
arrives at the correct conclusion, his reward will be doubled. However if one
makes the error intentionally his sin would be punished judicially and religiously,
Departing from here we find that Islam has implemented principles for the pro-
tection of interests and avoidance of (Mafasid) blights. As a constituent part of
the rulers, the judge is susceptible to errors and punishment which may result
because of that. Islam, by all means considers the judge to be a trustworthy per-
son whose conduct and behaviour follows the good path of piety and correct
demeanour. Somebody with such attributes should be flawless or close to that.
Inspite of all that the jurists discussed the question of the judges error, rejection
of his wrong judgment and the method of compensating for that.

Revoking of judge’s Error:

The origin in the judiciary is the restoration of the right to its original
beneficiary, and if that purpose was achieved, that would mean that judiciary
was correct in the judgment passed otherwise it is not, where that judgment
should be revoked. A judge is a human being and all human beings commit
errors, and in this concern the Messenger of Allah, peace be upon him said, “All
the children of Adam are erroneous, and the best of those erroneous are the
repentants”. As revoking a judge’s error is a Shari'a legitimate requisite, it is
most becoming when he does that himself when he discovers his error.

In (Figh) there are regulations which would indicate when a judgment was
wrong, when it should be overruled and when not to be so. These regulations
have three aspects:

1. When a judgment contradicts the explicit rules in the Holy Book or in the
Sunnah or in the consensus. In this case judgment is basically wrong and orig-
inally invalid, where it should be revoked by the judge limself. Example to
that the usurious contract as it contradicts the verse from Almighty Allah:
““But God hath permitted trade
And forbidden usury’’®),

2. When the judge discovers that there was suspicion of contradicting the rules
of the Holy Book or the Sunnah or the consensus, where he should revoke
that judgment because it was based on something which he did not under-

(1) Surat-ul- Baqara from verse 275.
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— Understanding The Case He Is Judging:

Understanding here means that the judge should know about the case he is
handling and how to handle it. This understanding is the basis for the correctness
of his judgment, and based on that there are two issues: The first issue is that
it is not permissible for the judge to pass judgment on something which he sus-
pects; If anything becomes confused as concerning the truth of that case or the
sayings of the companions and their evidences or their witnesses, he should, in
that case abstain from passing a judgment until he makes sure of it, the second
issue is that he should adjudge according to the apparent and explicit. Evidence
to that is the saying of the Prophet, peace be upon him. ‘““You would bring your
disputes to me, and I am only human. Probably some of you are more eloquent
with their arguments than others, and I would adjudge between you according
to what I hear””. However, judging according to the apparent does not mean in
anyway not to look closely and verify the case and reveal all its circumstances
and the influencing factors.

Judging By His Knowledge:

The jurists are on controversy as concerning this question. Some of them
state that it is permissible for the judge to adjudge according to his knowledge
about the case presented to him. Among those who advocate this opinion are
Imam Abu Hanifa, one saying for Imam Shafie, a narration about Imam Ahmad
and Abu Yousuf and others. They derived evidence from the judgment passed
by Prophet Muhammad, peace be upon him in favour of Hind, Abu Sufyan’s
wife when she complained to the Prophet, peace be upon him that her husband
was a miser and did not spend on her and her children. The Prophet, peace be
upon him judged for her to take from her husband’s wealth because the Prophet,
peace be upon him knew that she was telling the truth. In the Shafie school of
thought it is permissible for the judge who is also (Mujtahid) and known for his
piety to adjudge according to his knowledge of the case, if he opts for that. In
the (Mazhab) there are opinions as to whether his judgment according to his
knowledge is absolute or is it restricted. It was mentioned that it is permissible
for the judge to adjudge according to his knowledge on the rights of the people,
but on the (Huddud) of Almighty Allah he is not permitted to adjudge according
to his knowledge, Among the jurists who state that opinion is Imam Abu Hanifa.
But on the rights of the people if the judge obtained his knowledge before being
assigned to the judicial post, he is not to adjudge by that knowledge, and if he
obtained his knowledge after being assigned, he may adjudge by his knowledge.
In the (Mazhab) there are so many opinions as to the restriction of this permis-
sibility if the judges of the time become corrupt.

Some other jurists who said that a judge is not permitted to adjudge accord-
ing to his knowledge are Imam Malik, Al Sha’abi, Shuraih and Muhammad Ibn
Al Hassan and the apparent in the Hanbali (Mazhab). They derived their evi-
dence from the Hadith, “You would bring your disputes to me, and I am only
human. Probably some of you are more eloquent with their arguments than
others, and I would adjudge between you according to what I hear”. This evi-
dence shows that a judgment is reached after listening to evidences from both
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have any connection with the cases should be sent away. It is also possible that
woman to be allocated separate days for looking into their cases.

The responsibility of the judge concerning equality in treating the opponents
obliges him to impose punishment on any litigant who would violate order in the
judicial council as it is a council set for ruling, settling of disputes and the resto-
ration of a right. In that heat of disputation, one opponent might aggress on
another opponent or on a witness or on the judge himself. For this reason this
aggressor should be punished. The judge may get help from guards who are to
be appointed for the maintenance of order inside the judicial council and prevent
anybody from aggression inside it.

2. Responsibility of Judges In Relation To Judgments:

Judgment in any dispute is the decisive and the last word in that dispute, as
it entails recuperation of a right from somebody who proclaims it and restor it
to someone who had lost it. That is why the responsibility of the judge is so great
in his endeavour to reach that judgment. As trust is one of the presupposed con-
ditions in public conduct, it is stipulated in the conduct of the judge as concern-
ing passing of judgments.

This trust has a number of aspects:
— Impermissibility of Issuing (Fatwa) on Disputes:

Imam Malik thinks that a judge is not permitted to issue (Fatwa) or legal
religious opinion, on the matters which are presented in front of the judiciary,
while on the other matters it is all right. In the same school of thought there are
opinions as to whether that was for prohibition or only for detest. One opinion
stated that it is absolutely impermissible for the judge to issue (Fatwa) while
another opinion stated that it is permssible except on the cases of dispute. As
for (Fatwa) on the cases of disputes, there are two poinions, one opinion says
that a judge is not allowed because if he did that would be considered as if he
was helping transgression and the second opinion says that it is permissible, to
issue (Fatwa) on the matters of dispute.

— Impermissibility To Accept Gifts From Opponents:

All the jurists are on agreement that the judge is not permitted to accept
gifts from opponents. They derived evidence to that from what is narrated that
the Messenger of Allah, peace be upon him, employed a man to collect charity.
When that man presented what he had collected he said, this is for you and this
was given to me as a gift, then the Messenger of Allah, peace be upon him, said
let this man stay in his father’s and his mother’s home to see whether he would
be given a gift or not “In the Hanafi school of thought they exempted the gift
to the judge from his close relalives, as a sign of respect to that kind of relation-
ship, all this on condition that the relative should not have a case in front of that
judge. In the Maliki school a gift to the judge is acceptable from a blood relative
such as a son or a father. In the Shafie school a gift is acceptable on condition
that the gift giver does not have a case of dispute in front of the judge or does
not expect to have a case, and if the gift was of normal size other wise it is not
permissible. In the Hanbali school a gift is not permissible absolutely. A gift
includes all that may have direct or indirect effect on the self, be that a material
or otherwise.
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4. Appropriateness of Conduct: This is a prerequisite which should be one of the
characteristics of the judge or the one who is doing a similar job so that
people would be assured of the integrity of the person who is taking care of
their cases. The inappropriate conduct includes all kinds of inclination man-
ifested by man whether in his relation with Almighty Allah or in his relations
with people.

The one whose relationship with Almighty Allah is interrupted, he would

not hesitate in committing all kinds of ill-deeds and sins. Such kind of person
should not be accepted as judge. The jurists discussed the quality of lascivious-
ness and whether it renders the whole conduct of the judge to being inapprop-
riate or not. In the Hanafi school of thought there are three opinions:
The first one is that the lascivious judge is accepted as judge, and the second
opinion is that his judgment is not to be put into effect, and the third one is that
his judgment shoudl be of the same level of that judgment from an arbitrator,
as far as accepting or rejecting it is concerned. In the Maliki school of thought
there was disagreement as to whether a lascivious judge is to be dismissed for
manifesting that quality, and there are two opinions on that. The first one is that
he is not to be dismissed, and the second opinion is that if the judge manifested
lasciviousness after being assigned to the judicial position then that assignment
is invalidated. In the Shafie school of thought is that someone is not to be
appointed as judge as long as he manifested qualities of lasciviousness, lying and
the like, neither is the poet who describes things that cause abuse to a woman
who is not permissible to him, and neither is the fanatic person who is in favour
of his tribe only and is biased against others.

Responsibility Related To Duty Of Judges:

Two rules are related to the duty of judges:
1. their responsibility in treatment of opponents.
2. their responsibility in issuing judgments.

Treatment of Opponents:

A judge should treat the opponents equally, observing the priority in their
cases, and repulsing any one of them who shows any transgression. Equality in
treatment necessitates that there should not be any distinction between them. In
their seating both opponents shoudl be infront of the judge, as was indicated in
the statement of Omar Ibn Al Khattab to Abu Musa Al Asha’ari ‘‘treat people
equally in front of you and in their seating in your council. According to some-
jurists, this equality includes both Muslim and (Zummi), in the seating order
infront of a judge, and according to others equality is not obligatory. Equal
treatment obliges the judge to address the opponents without any discrimination,
and should not favour one opponent with special talk or with information, or the
kind of treatment which might leave bad effect on the other opponents. Also
there should not be any discrimination between one case and another. Priority
should be observed on the basis of first come first served. Exempted from that
are the cases of prisoners or those litigants with special circumstances, like those
for whom delay causes a lot of damage. It is permissible for the judge to exempt
women from this order of priority by forwarding the cases. Also men who do not
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verses which are not abrogated and the similitudes, the generalized and the par-
ticularized, the whole and the detailed. He should also know the (Sunnah) of the
Messenger, peace be upon him the same way as he knows the Holy Book of
Allah, so he should know the Hadith which is ensured by many lines of trans-
mission, and the uninterrupted and the interrupted Hadith, and also the trace-
able Hadith. He should also know the (Sunnah) on which the companions of the
Prophet, peace be upon him, had agreed upon, together with those who followed
them, in addition to his knowledge of analogy, the explicit and the implicit, the
correct and the incorrect. It is no doubt that a judge can not be able to immitate
the method of any one of the four schools of thought, without having known
these principles and in the whole and in detail. If the judge is not obliged to ven-
ture into absolute (Ijtihad), because he is immitating the method of a certain
school of thought, still this does not exempt him from trying to reach the equit-
able just judgment, whether according to the school of thought he is following
or whether it is according to another different school of thought, or within
framework of Shari’a and its aims, as he is responsible for revealing the right,
and the objective of this responsibility is the achievement of the right.

The scientific qualifications required in the judge necessitate that he should
consult with the people of learning, getting help from their points of view on all
that he does not know, in observation of the order from Almighty Allah to His
Messenger, peace be upon him.

‘““And consult
Them in affairs (of the moment).

This consultation is imperative for the judge to make. He should consult the
people of learning, who know the Holy Book, the (Sunnah), the narrations.
analogy and Arabic Language, and being an authority in the religious affairs.

Conditions And Moral Characteristics:

The jurists emphasized on the moral characteristics which should be satisfied
by the judge, of these characteristics:

1. Observation of the Shari'a politeness. This requires from him obligation
towards ordinances and avoidance of all the Sharia prohibitions, removing
himself from suspicions and all that which might cause insult to him in his reli-
gion or in his whole behaviour.

2. Avoiding dealing in commercial activities, as this would distract him from car-
rying out his duties, or pulling him into the circles of favouritism. It is all the
same whether he carried out commercial transactions by himself or through
his representative.

3. Peacefullness and self-contentment in the judicial council. This implies that
the judge should not adjudge between people when he is angry. Anger
includes all kinds of feelings which confuse the well-being of the self and
change its temperament, neither when he is hungry or thirsty, or feeling bore-
dom or laziness or sleepy, cold or intense heat. The criterion for determining
such kinds of psychological states is when he is not feeling at ease and at
peace with himself. So whenever a judge is not in a good mood it would not
be permissible for him to pass any judgment for the probability of committing
errors.
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(Sunnah) of the Prophet, peace be upon him. Whether it is the (Sunnah) of the
deeds or of the sayings or of acceptance, and all that it included of rules, as seen
in the principles or in, the branches. He would be able to make inferences and
relate the branches to their principles and the details to their whole, and the
rules to their aims and purposes. Since the first stages of Islam, the judges and
(Muftis) were people of learning, arid an ignorant never undertook the judiciary.
In discussing the qualificalion of the judge, the jurists have stated some opinions.
According to Imam Shafie and Imam Ahmad, the judiciary should not be under-
taken by someone who is not from the people of (Ijtihad) or independant reason-
ing. Also according to Imam Malik, a judge should be of the men of (Ijtihad)
and if not found, he should at least be an immitator of (Mujtahid). According
to Imam Abu Hanifa it is permissible for someone who is not a (Mujtahid) inde-
pendant reasoner to undertake the judiciary. In the Hanafi school of thought
there are many opinions, some of which stipulate that an immitator be a (Maj-
tahid) and some other opinions only permit for immitation, According to the
Shafie school of thought, passing a judgement should only be from a jurist who
is also a (Mujtahid). anybody other than that is a sinner in all the judgments
which he passes even if he was correct, and that all his judgments are rejected.
(Ijtihad) according to Imam Shafie is only on the judgments which do not have
any statement in the Holy Quran or the (Sunnah) or in the consensus.

In the Hanafi School of thought, jurists have differentiated between the
status of the judge and his scientific ability. If he is from the people of (Ijtihad)
and he composed an poinion on a certain matter, he should apply that opinion
and work accordingly even if he disagreed with the opinion of another (Muj-
tahid) in the same level of knowledge. If there was another different opinion of
another jurist who is more knowledgeable, the concerned jurist may utilize that
opinion according to Imam Abu Hanifa, but according to his two companions,
a jurist is to apply his own opinion. If the judge was not from the people of (Ij-
tihad), it is enough that he knows the opinions of the jurists in his school of
thought and follow the opinion which he thinks to be correct. But if he judges
according to the opinion of a different school of thought, when he knows that,
then his judgment is not to be put into effect.

According to the Maliki school of thought, if a judge intended to judge
according to the rules of a certain school of thought, but he forgot and judged
according to the rules of another different school of thought, then he should can-
cel that judgment himself. In the Shafie school of the thought it is permissible
to appoint a Hanafi jurist to a judicial post, because a judge is supposed to con-
sult his own independant reasoning while judging. In the Hanbali school of
thought a judge must work his own independant reasoning and should not let his
affairs taken care of by another person, and that he should follow the tradition.

I would say that, as long as (Ijtihad) in its absolute meaning has come to
a stop after the settlement of the four schools of thought, and the consensus of
the Ummah to work according to these four (Mazhabs), still that would not be
enough excuse for the judge as not to work his independant reasoning com-
pletely. So he should know what is narrated in the Holy Book of Allah, as to
the abrogating and the abrogated verses, the absolute and the restricted, the firm
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The Female As Judge:

The jurists have discussed this issue, and they have three different opinions
on that:

Firstly: The opinion of the Hanafi school of thought which states that a woman
may hold a judicial post and judge all kinds of cases, except the case of (Hud-
dud) stipulated punishments in the Holy Quran or (Qisas) blood punishments.
Secondly: The opinion of Imam Ibn Jarir Al Tabari who states that it is permis-
sible for a woman to adjudge all kinds of cases.
Thirdly: The opinion of the majority of the jurists who state that it is absolutely
impermissible for a woman to hold a judicial post. The reason for this impermis-
sibility. according to the point of view of those jurists, is related to the special
circumstance of the woman and also due to the difficulties she might go through
when she comes in contact with men. This point of view is no longer a mere the-
oretical concept or mere speculation. but actually the woman in our day is suf-
fering from so many problems which came as a result of coming in contact with
men. We should mention here that the assigning of a woman as judge so as to
adjudge the cases concerning marriage and divorce and the like is justifiable
among those who advocate for it. Probably the Hanafi jurists stated that permis-
sibility for woman so as to take care of such cases, while the majority of the
jurists found that of less importance, when comparing permitting her to sit for
judgment between men, coming in contact with them everyday in the judicial
council, with witnesses and opponents all around, clerks and the like. The reli-
gion of Islam is a moderate religion. founded upon easiness, the alleviation of
narrowness and avoidance of difficulty. as Allah Almighty said:

‘‘He has chozen you, and has

Imposed no difficulties on you

In religion®*(,

At the same time, Islam is a religion of politeness, self respect and bashful-
ness and a religion of good morals. as the Messenger of Allah, peace be upon
him said. Al Haya™ self respect and bashfulness is one corner stone of (Iman)
(faith) **This (Haya) is an attribute of a woman. However, with the advance of
all aspects of life in the Muslim society, and as Islam acknowledges this fact of
advancement, and as we see that so many women are increasingly getting into
the world of commerce and business and transactions, so many disputes would
rise among them and so it would be suitable for the women to have their sepa-
rate judiciary.

The Scientific And Ethical Conditions

Which Should Be Satisfied By The Judge
The Seientific Conditions:

A judge must be well versed on the Holy Book of Allah, with all its abro-
gations, in its whole and in its details. He should know all the ordinances and
all the prohibitions and all other rules. He should also be knowledgeable in the

(1) Surat-ul- Haj from verse 78.
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affairs correctly and logically. This condition is not only applicable when sanity
is lost completely, but it also applies if it undergoes any impairment, whether
permanently or temporarily, be that a lapse of forgetfullness or negligence or
inadvertence which would impair understanding and discretional ability. Also
maturity is one condition for undertaking the judiciary. The one who is not
mature enough to possess the ability for discretion would not be held legally
responsible and if legal capacity is dropped from anyone, he would not be qual-
ified to undertake the judiciary. Also the one with impaired hearing or blindness
or inability of speech would not be qualified for the judiciary, according to the
agreement of all jurists. The hard of hearing can not understand what the oppo-
nents would say and neither would the dumb be able to express to the witnesses
what he wants from them or verify their evidences or discuss with them.

The jurists were in disagreement whether a judge is to be dismissed from his
post if any one of these impairments happened to him, but the dominant opinion
among them is that the judge is to be dismissed. They also disagreed on the per-
missibility of assigning a blind man to a judicial post. Those who stipulated the
ability of sight in the judge argued that the judge whose senses are complete
would be able to identify the opposing parties during the sessions of his court
and hence knowing the right would be rendered easier. But those who do not
stipulate the ability of sight for the judge, looked into the nature of sight and
stated that lack of it would not affect his ability of judgment, as the blind judge
can identify the different opponents through hearing their voices and his ques-
tioning them, and nothing, would influence him except when the case requires
physical investigation.

If it was permissible for a blind man to undertake a judicial post, that should
be conditioned with the availability of accompanying clerk during the court ses-
sions. The clerk should have intact senses of hearing, sight, speech, understand-
ing and discretion, and all the charateristics of the judge as well as for being hon-
est, of good reputation and integrity and he should abstain from all that the
judge abstains from. The jurists have discussed the question of the judicial clerk,
and they stated that he should be chozen from among the people of learning and
justice, having a sound mind and chaste in himself and knowledgeable in writing.
He should also be unprejudiced, with alert mind, knowledgeable in the juristic
affairs a good learner and with good handwriting. If such a clerk is necessary in
the case of a judge with good eye-sight, his presence is more necessary in the
case of a blind judge. Freedom is also one condition for undertaking a judicial
post. Freedom should be from any situation in which man can not have total con-
trol on himself or on his disposition, example to that is the imprisoned one, the
detained, the one under arrest, the kidnapped, or the one who is afraid from a
certain danger.

The conditions for the correctness of the senses are temporary conditions
connected with their circumstances. When their causes disappear, such as the
recovery of ability to hear or to see, that restriction is removed when it would
be permissible to undertake the judiciary.

.
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sents any narration or evidence they would work their independant reasoning,
with the responsibility of the one who observes and fears Allah Alm.lghty..

That kind of responsibility used to be felt in the following Islamic periods
where the Khalifas and the rulers used to place the judges in the place which was
allocated by Islam, because they knew that it was the trustworthy place for the
preservation of people’s rights, repulsion of injustice, and spreading peace and
security among people regardless of their religion or even their relationship with
the state.

The wise ancestory did not only observe the responsibility of the judiciary
in affirmation of its rules, or placing it in the place allocated by Islam for main-
taining what is right to be right, applying justice and repulsing injustice and
transgression, but also that the fear of some of them from undertaking that
responsibility, forced them to appologize not to accept that assignment of the
judiciary. Example of such people were Imam Abu Hanifa, his companion
Muhammad, Abu Gulaba, Sahnoon and others who feard the responsibility of
the judiciary, when they read the narrations which tell about the seriousness of
the responsibility on those who undertake it. So they feard for themselves from
falling into mistakes and errors. However, they knew that there were men of
learning in the Ummah who would undertake that responsibility, but as far as
they were concerned, holding the judiciary was a collective obligation, and so
they preferred dedication to acquire knowledge and (Figh) so as to be a support
to the judiciary.

Responsibility Ensuing From Undertaking The Judiciary:

As the judiciary was one of the most important jurisdictions, with the most
serious responsibilities, it was necessary for the one who undertakes that respon-
sibility to manifest certain characteristics and fulfil certain conditions, so as to
be able to preserve the rights of the people and establish justice among them.
and that comes as a measure for maintaining correctness of the judiciary rep-
resented in the person of the judge. These characteristics are of two kinds: Those
concerning his physical capabilities and his unimpaired senses, because if anyone
of those senses was impaired, a judge would not be able to pass correct judg-
ments. The other kind of characteristics concerns his personal behaviour and
conduct and his reputation, because if a judge’s behaviour is not convincing, sO
his judgment would not be convincing neither. In this concern Imam Malik said,
“There is no good in the one who thinks himself qualified for something for
which other people think that he is not”.

Physical Conditions Which Should
Be Satisfied in The Person of The Judge:

The jurists are on agreement that there are certain physical conditions which
should be satisfied in the person of the judge, although there was some discre-
pency on the necessity of some of these conditions. However they agreed that
the following conditions should be satisfied: Sanity, maturity, ability to hear,
ability to see, ability to speak, freedom and masculinity. Sanity is the reason for
charging someone with the legal capacity, and it is the base for understanding
and having discretion. On loosing sanity one would not be able to judge peoples
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against the other for either authority, influence or wealth, and if he did that he
would violate the principles of justice and hence neglect peoples rights.

The Messenger of Allah, peace be upon him indicated the system of trials
in a number of principles, as in the (Hadith) narrated by Um Salamah, blessings
of Allah be upon her that the Messenger, peace be upon him said, *“The one who
is tested with the position of being a judge between people, let him be just
between them in his glances and his signals and his seating™.

The Judiciary During The Time of
The Successors of the Prophet:

The wise successors of the Prophet, peace be upon him, had undertaken the
responsibility of the judiciary after the Prophet. They cared about it as one of
the great assignments, in following the method of the Prophet, peace be upon
him. Khalifa Abu Bakr, blessings of Allah be upon him used to refer to the Holy
Book of Allah, going deep into its verses and its rules and its interpretation.

He derived from it the evidence to refute the litigation of the opponents,
bearing in mind his responsibility in judging fairly and justly between people,
returning the right to its real owner. When the matter was not very clear for him
in the Holy Book, he would consult the Sunnah of the Prophet, peace be upon
him, and so judge accordingly. In case that the matter was still unclear, he would
refer to the companions of the Prophet, peace be upon him, and ask them about
their opinion on a certain case according to what they had heard and observed
about the Prophet, peace be upon him in such cases. When they reach a con-
sensus, Khalifa Abu Bakr, blessings of Allah be upon him, used to pass his judg-
ment which was based on that consensus without any hesitation. Similar to that
was the behaviour of Khalifa Omar Ibn Al Khattab. He, blessings of Allah be
upon him used to consider the judiciary of the highest level of importance,
whether in its subject or in its procedures, and that is why he, blessings of Allah
be upon him, had emphasized that responsibility in his famous statement to Abu
Musa Al Ashaari:

“Treat people equally in your council in your reception, and in your justice,
so that the weaker party would not despair from your justice or the stronger
party aspires for your favour. The stronger party in the sight of Islam is weak
as long as the right is on him, and the weaker party is strong as long as the right
is with him”.

Inspite of the development which has undergone the responsibility of the
judges in the secular systems, it is still far less that that responsibility described
in the statement of Omar Ibn Al Khattab, blessings of Allah be upon him.

: Khalifa Othman and Khalifa Ali, blessings of Allah be upon them had acted
in the same way, as far as asking the companions what they knew about the Sun-
nah of the Prophet peace be upon him in the case presented for settlement.
Othman Ibn Affan used not to pass any judgment on any case except when there
were four companions present in his council. Even those companions were not
satisfied with what they heard, but they also used to enquire about what comes
into their knowledge from what people narrated and seek confirmation for that
from other sources. Ali Ibn Abu Talib used to take an oath from a witness to
guarantee that the narration given would be a true narration. When nobody pre-
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Judgment could be in favour of the one who knows how to develop his argu-
ments, even though the right is on the side of his opponent. However this would
not pardon him from a religious point of view, because a right would always
remain right, and nothing would invalidate it.

And within the framework of the divine system, the Prophet, peace be upon
him carried out the judicial duties and passed his judgments according to the evi-
dence presented. He, peace be upon him used to tell those who come to testify:

“Do you see the sun, you should bear witness to something which you see
as clearly as you see the sun or you should not testify’’. He, peace be upon him
used to verify all the aspects of any case raised to him for settlement, and was
very keen to support and affirm the righteous, and spread security and tranquil-
ity in both litigant and opponent. He, peace be upon him was also very keen to
convince the opponent and show him his right if he has any and make him avoid
falling prey to haste and negative reactions. So in the first stages of the Islamic
state, the Prophet, peace be upon him undertook the judiciary himself, but when
the Islamic state extended, he, peace be upon him assigned the rulers of the dif-
ferent regions to undertake the judiciary in addition to their other respon-
sibilities.

While encouraging taking a judicial position and affirming the kind of
reward a judge would get, he, peace be upon him also warned against the seri-
ousness and the great responsibility imposed by that position as it incurs settle-
ment of problems concerning lives, wealths and honours. In this concern he,
peace be upon him said, “The one who seeks to be a judge between Muslims,
and attains that position, if his justice overcomes his injustice he will go to
Heavens, and if his injustice overcomes his justice, he will go to Hell". The Mes-
senger of Allah, peace be upon him, was concerned with observing his respon-
sibility of passing judgments, as well as being concerned with it in his speech and
in his deeds and in his acceptance of others deeds and speeches. The Messenger.
peace be upon him affirmed that the judiciary was one of the highest levels of
responsibility which is undertaken only by those people who are qualified for it,
in his knowledge, his behaviour and his ability to support the righteous without
any favouritism to one side on the other or to the one with prestige on another
with lesser position. He, peace be upon him, was concerned about the one who
has the right on his side, by overlooking the minor slips which might happen
from him during the court procedure, because he, peace be upon him understood
the psychological situation of the person who would find it difficult to control his
feelings. The Prophet, peace be upon him applied that same thing on himself.
It is narrated about Abu Huraira that he said, that a man had a loan on the
Prophet, peace be upon him. When he came to claim his right, the companions
of the Prophet, peace be upon him wanted to prevent him from doing that, but
the Prophet, peace be upon him told his companions, ‘‘Leave him, the one with
a right, has the right to speak’’.

The Prophet, peace be upon him also affirmed the responsibility and pro-
cedures within the judiciary system. So the judge is holding a position of exclu-
sive jurisdiction and the nature of this jurisdiction imposes on him to be an arbit-
rator between opponents, not to differentiate between them or favour anyone

— 38 -



* Responsibilities of Judges And Their Duties *

Justice and disproof of injustice are theoretical. To put them into practice
an authority should undertake theimposition of their rules. So it is necessary for
the Ummah to establish a general authority for the judiciary to which a prop-
rietor refers if he lost his property, and the one who has undergone injustice
would do the same.

If the Ummah did not do that, it would be as if suspending the rules of
Almighty Allah.

The Judiciary During The Time of The Prophet:

The Messenger of Allah was sent as a bearer of glad tidings and as a pre-
cursor, an applier of what Allah descended and judge between people to settle
disputes they raised to him, hence he, peace be upon him layed the foundations
of the judiciary according to the general rules indicated in the Holy Book of
Allah, and detailed in the Sunnah of the Prophet, peace be upon him. So the
Messenger of Allah, peace be upon him was the first judge in Islam and the first
one to verify the basics of the judiciary. An order from Almighty Allah told the
Prophet, peace be upon him:

“And this (He 'commands):
Judge thou between them
By what God hath revealed
And follow not their vain
Desires, but beware of them
Lest they beguile thee

From any of that (teaching)
Which God hath sent down
To thee. And if they turn
Away, be assured that

For some of their crimes

It is GodS puropose to punish
Them’’(1),

The Messenger of Allah, peace be upon him encouraged those who under-
take the judicial posts and said, “When a judge is seated in his place, two angles
will descend upon him, correcting him, helping him to attain success, and direct-
ing him, but if he commits injustice, they would ascend and leave him.” In
obedience to the order from Almighty Allah, the Prophet, peace be upon him,
under-took the responsibility of the judiciary by himself, and in that concern he
said.

“You would bring your disputes to me, and I am only human. Probably
some of you are more eloquent with their arguments than others, and 1 would
adjudge between you according to what I hear, so if 1 adjudge for one of you
from the right of his fellow brother, let him not take it, because the piece I gave
him is a piece from Hell."" From this narration we can see that, the Prophet,
peace be upon him, indicated that judgment between people could be a mere
rule passed by the judge on the light of what the litigants present as evidence.

(1) Surat-ul-Maida from verse 49.
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message of religion and a regulator of worldly affairs. Its purpose is happiness
of man in this present life and in the life to come in future. The first message
preserves for him his eternal being, and this imposes on him the establishment
of justice and refusal of injustice, as justice is one of the attributes of Almighty
Allah, and this ordinance to His creatures. Allah Almighty said:

““God commands justice’’(D)

Injustice is one of the prohibitions of Almighty Allah, on Himself and on
His creatures. Almighty said in the Holy (Hadith) ‘O my servants I prohibited
injustice on My self, and I made it prohibited between you, so do not be unjust
to one another”.

So undertaking the judiciary has become obligatory, and it is directly con-
nected with obedience to Almighty Allah and adherence to His ordinances. The
second message has come with the invitation to form one Ummah in a unified
formation, its purpose is the performance of the rites and duties towards
Almighty Allah, and carrying out His ordinances, founded upon the righteous
and justice. This requisites the existence of principles which would guarantee its
presence.and its continuation. Justice and the abolition of injustice is the most
important of these principles. Justice is necessary in speech as it is in deeds. It
is a general order which man imposes on himself and on those close to him as
well as on the other. Allah Almighty said:

‘‘Whenever ye speak, speak justly
Even if a near relative’.(2).

It is obligatory at all times. Allah Almighty said:
And let not
The hatred of others
To you make you swerve
To wrong and depart from
Justice. Be just: that is
Next to Piety.”’(3)

Disproof of injustice is incumbent on man, from himself and from others.

Allah Almighty said:
‘““Woe to those
That deal in fraud
Those who, when they
Have to receive by measure
From men, exact full measure
But when they have
To give by measure
or weight to men,
Give less than due”’(4).

(1) Surat-ul-Nahl from verse 90,

(2) Surat-ul-Anaim from verse [52,
(3) Surat-ul-Anadm from verse 8.
(4) Surat-ul-Tatfif from verse 1.
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RESPONSIBILITY OF JUDGES
AND THEIR DUTIES

Dr. Abdur Rahman Ibn Hassan Al Nafisa®

Introduction:

Man has known the judiciary in all communities he formed. His need for it
has emerged from the necessity to settle all the disputes which would occur
between man and man because of intermingling and interaction. This was a per-
manent need even during the primitive stages of mans life. The tribal chiefs used
to undertake the judicial affairs. Their powers and their prestige and the peoples
belief in them was the secret power behind accepting their judgments. Inspite of
the development in all aspects of life, the powers of these chiefs remained
respectfully established in passing judgmnets and settling disputes. With the
passage of time, their judgments acquired the status of being traditions and prin-
ciples transmitted from one generation to another, and they might have had
more influence and obliging powers then any organized judicial authority at the
present time.

As the judiciary, in its different ways and means, is the reference of judg-
ments and settlement of disputes between people, it has become a subject of
esteem and respect. Concern about the judiciary has lead to long-time con-
troversy as to the ideal way of showing respect to it. Due to this controversy so
many principles existed, some of which are its independance and its liberation
from being affiliated to any authority which might have influence on it.

However impartial the judges have to be, they are humanbeings in their
behaviour, in their acts, and in their mistakes, inspite of their behavioural and
psychological preparation. It is probable that judges commit mistakes, and their
judgments might be mixed with some doubts and deviation from the righteous.
Such kind of behaviour was enough for their responsibility. This responsibility
has two aspects: the first aspect is not to recognize their qualifications when
appointing them, or not accepting their judgments. The second aspect is not to
obey them if they deviate from these traditions. This responsibility in its two
aspects has remained evident until this time of ours. Appointment of judges is
still subjected to very long and complex procedures with the purpose to make
sure that those who are appointed are well qualified with the suitable kind of
well behaved characters, having the capacity to be just between people. To stay
in this post also relies on the correctness of their behaviour.

Place of The Judiciary And Its Responsibility In Islam:

Islam, being the seal of all religions, and in its completness, has come as

* Editor - in - Chief.
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how much is left on the client to pay. If the bank paid the balance it would
become creditor, and if it chose to enter in that project as partner it may do so
after agreemnt of both parties. Then if exchange rate rises or falls, then neither
the bank nor the client can object or reject what is stated in the contract, as it
is concluded and put into action by the two parties.

Then the research deals with exchange operations which the researcher
divides into two parts, first part is the parallel selling and buying transactions of
different currencies in the current rate and from hand to hand. The other part
is promises and undertakings to agree on exchange transactions at indicated rate
of exchange at the time of conclusion of agreement, but delivery or possession
had been postponed, and no price or down payment was paid. However at the
appointed time of delivery of each of the two operations, sale is concluded from
hand to hand and each party would receive and possess the currency due to him.
This is the point of our present research. Those jurists who think that money
exchange is not permissible if delivery was delayed, derive their evidence from
the saying of the Prophet, peace be upon him. ‘“Beware of the delayed
exchange” which is narrated by Ibn Majah. This opinion is based on a special
concept of exchange, which is the exchange of gold for silver, or gold for gold,
or silver for silver. Let us see now if we can apply that rule on the exchange of
gold and silver to the exchange of paper currencies. My comment on this prob-
lem is that paper money these days may take the place of gold and silver and
hence it should contain the rules applied on gold and silver. So it is correct to
deal in it, and Zakat is to be taken from it. Rules on usury are applied on it,
and exchange is correct on them after fulfilment of all conditions, otherwise
exchange is invalidated. The Shari’a rule should by no means be limited to gold
and silver alone, and neglect paper money, because in our present time, almost
all transactions are settled through payment of paper money, as it is more acces-
sible and easy to handle, and people got used to using it all over the world,
otherwise a door would be opened for those who try to find loopholes and not
fulfil the Sharia obligations such as payment of Zakat, or say that usury is not
forbidden on paper currencies.

The honoured researcher has made the deduction that “the delayed
exchange transactions are concluded on the basis of promises and undertakings
with agreement on exchange rates indicated at the time of agreement but deliv-
ery was delayed. etc”.

On his conclusion he stated that (this research is not more than a simple par-
ticipation in the discussion going on about the delayed exchange' transaction,
with the purpose of enriching that discussion, and it should not be taken as con-
firmation of a final Shari’a rule) I would say that carring out payment of
exchange instantly is keeping a safe distance from conflict and in it there is
observation of the teachigs of Islam, and in delay there is harm leading to dam-
age and dispute, and Islam barred all the ways leading to that and all the instru-
ments which may be exploited to the purpose.

I congratulate Sayed Al Barrouni for his useful research and his scientific

integrity, hoping that this humble participation would be in the service of Islamic
Shari’a, and the goals of Islamic banks.
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* A Case For Study *

no delay in (Qabd) possession, because probably during that period of delay the
exchange rate might rise or fall, and hence harm would undergo one of the two
parties, and it would be too difficult to fulfil that contract, resulting in the errup-
tion of dispute. For avoidance of harming or risk The Wise Legislator ordained
that execution of exhange is to be effected on the instant and without any delay
and not leaving the council before completing that transaction.

Contrary to this picture, the researcher gave the following example. There
was an industrial project whose finance would cost approximately 162 million
Dinar, which was equivalent to approximately 448 million German Marks at the
rate of exchange of 36189 on 15/5/1986. The duration of lease in that project was
three years with six months respite or period of grace.

What can be noticed about this example is that it combined between
exchange and lease considered them one contract. In my opinion, it is not right
to identify this transaction as being exchange transaction only, because in reality
it is a transaction of representation, exchange, lease and loan all together, and
each one of these contracts is permissible in Islam, if it fulfilled its conditions.
and bases.

For more elaboration, when a bank receives a sum of money from a client
to buy a factory for the client, the bank in this case acts as representative of the
client, which is permissible, and the bank will have the right to charge for that
service if it chooses. If the bank exchanged the money at that time, it would be
executing another contract which is'the exchange contract. Representation for
carrying out exchange transaction is also permissible. If the bank bought the fac-
tory, then it would be a representative for carrying out sale. If the agent had
paid the whole price, the factory would be his own, but if he paid only a part
of that price, and the bank the other part, then the bank in that case becomes
a partner, and the rules of partnership are to be applied.

But if the bank has not paid all of the price, then it becomes creditor and
the client becomes indebtor, and hence the rules concerning loans are to be
applied. If the bank opts to lease its share to client, lease is permitted on coud-
ition that all its rules are to be observed. As for the period of grace (respite)
(of six months), and if it is meant for the bank to be repaid by the client, there
is no sin in that, because it is permissible to postpone or delay repayment of a
loan for a period of time agreed upon by the creditor and debtor, on condition
that the loan is void of usurious (profit). As we have seen this operation involved
a number of contracts.

As for the question of delaying exchange, there is no justification for it in
Islamic (Figh) because delay is invalidating to exchange, according to the state-
ment of Ibn Al Qayyim, mercy of Allah be upon him. This opinion was rein-
forced by the opinion of Ibn Al Mundthir who stated that was concensus.

Financing of any project should be implemented according to correct Islamic
principles. Proprietor of the project should hand over the amount of money he
has to the bank and the bank will carry out the operation of exchanging that
money into the currency desired for purchasing the factory on the very same day
when agreement was concluded, and hence proprietor will know exactly the
amount of money he had paid. The bank will also know the amount paid and
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I would also like to mention that, for a Muslim to preserve his religion,
there are some principles in the Islamic Sharia which should be observed. For
the sake of justice, one can not criticize the Islamic banks for rejecting a number
of banking transactions, either because probibition in those transactions
(Hurma) is quite obvious, or that suspicion (Shubha) in them existing, otherwise
there will be no difference between Islamic banks and the other usurious banks,
and that we will not be able to identify some financial transactions which are far
away from Islam, and confer upon them the identity of Islamic Sharia, so as to
be accepted by people and hence deal with Islamic banks, and I hope that we
all agree on this point.

Exchange in Shari’a is ‘‘the sale of (Athman) prices for one another. If they
are of the same kind, they should be similar and there should be delivery and
possession"(!),

The rules which govern this contract of exchange, different from all kinds
of sale. is that it should not contain a condition of option or term (for delaying
possession) and that the Possession of the two exchanged items is obligatory to
take place in the council®,

Evidence of this rule is the narration about Ibn Omar, blessings of Allah be
upon them, that he asked the Messenger of Allah, peace be upon him, and said,
I sell camels in (Al Bagie). Probably I sell for (Dinars) and take (Dirhams)
instead, or the opposite. Then the Messenger of Allah, peace be upon him said
if you and (the buyer) disperse and there is no longer business transaction
between you.

Therefore, this contract is for the sale of (Athman) prices, and (Qabd) pos-
session in the council is stipulated in this contract, and it is a condition for the
correctness, among all jurists.

Ibn Quddamah states *‘Ibn al Mundthir said that all those from whom we
acquired our knowledge unanimaously agree that if the two parties who have
concluded an exchange transaction, dispersed without completing (Qabd) posses-
sion of the exhanged items, then their exchange is invalid for the saying of
Prophet Muhammad, peace be upon him™ gold for paper is usury except when
it is this for that”.

Another saying of Prophet Muhammad states. *‘sell gold for silver, as you
like, from one hand to another hand’ (3.

However, the researcher has entitled his research, ‘‘covering the risks of
exchange™. It is no doubt that if the principles of exhange are follwed and its
conditions applied, thene will never be any risks in it. Exchange has been
legalized for exchanging different kinds of money for one another, and for
alleviating narrowness from people so as to be able to fulfil their interests, the
thing which is quite obvious in all Shari’a rules, That is why some jurists call the
Islamic Shari’a the *‘Sharia of interests”. So anybody who possesses and kind of
money and wants as exchange that for another kind of money, Islam has made
it permissible for him to make that transaction with the condition that there is

(1) Ibn Najim, al Bahr-Ul-Raiq, Sharh Kanzul Daqaiq vol. 6 P. 192.
(2) Al Sarkhasi: Al Mabsout vol 14 P, 3.

(3) Al Mughni wal Sharh ul-Kabir vol. 4 P. 165. And Mujam Al Figh ul-Hanbali vol 2 P. 518.
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MONEY EXCHANGE ACCORDING
TO ISLAMIC FIQH AND ITS
APPLICATION IN ISLAMIC BANKS

A case For Study

Professor Ala-Ud-Din Kharroufa'®

I had the opportunity to attend the conference of managers of operations
and investment in Islamic banks, held in Kuralalampur, Malaysia as from 27 to
29/10/1411 corresponding to 13 to 15/5/1991. The conference was attended by
representatives from Islamic banks, and a mumber of researches were presented,
and deliberations given which were meant to give service to Islam by applying
its rules and economic principles, and trying to remove all obstacles.

One of these researches presented was one entitled ‘“Covering money
exchange risks in commercial and investment operations” presented by Sayed
Mahfouz Al Barouni, representative of the Tunisian Saudi Finance Fund.

Before I start commenting on that research, I would like to mention that
Islamic banks were a dream and a far-sought hope living in the minds of those
faithful people, until Allah Almighty granted his success to those who believed
in the possibility of applying the economic system of Islam, and so they estab-
lished these Islamic banks which are a reality now conducting their business
transactions according to the principles of Islam, giving Muslims the chance to
avoid (Haram) the forbidden, not only that, but give them good chances for
profits.

The researcher states that his rescarch aims at ‘‘shedding light on problems
which stand in the way of bankers who believe in the feasibility and justice of
the correct Islamic direction in economy and banking operations’. Later on he
mentioned the concept of exchange as a linguistic term, and again as a Sharia
concept. He mentioned the types of paper money, gold and silver coins, bills
used instead of gold and the promissory paper money. After that he talked about
the (Fighi) opinions as regards the delayed exchange transactions, and in his
conclusion he said, ‘‘as seen from the review of different opinions it is seen that
some jurists old or contemporary have considered the delayed exchange trans-
actions permissible, nevertheless, this would not prevent from more study and
investigation so as to avoid suspicions™.

I would say that Sayed Al Barrouni was honest in mentioning the different
opinions, and the research, with its quiet tone has acquired a distinguished
character.

(*) Obtained his masters degree from Egypt, and his Ph. Doctorate from the university of George
Washington in U.S.A. .
He worked in the field of Islamic promotion in new York, U.S.A.
He was professor in the Islamic gUniversity in Madinah Al Munawarah.
Presently he is professor in the International Islamic University in Malaysia.
He wrote a number of books on (Figh).
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the item in question was totally damaged for a reason outside the worker’s con-
trol, (Dhaman) is dropped from him, not only that, but he is also entitled for
full wage as agreed upon, according to some jurists. Anyhow, what we take as
acceptable is that the lessee is obliged to pay the lease charge, if property was
delivered to him, but if it was not, then he would not be obliged to pay the
charge, because if lessee was obliged to pay a charge of a property which he did
not make use of, is the same as charging him with a compensation for something
he did not profit from, and that is a practice contrary to the meaning of the con-
tract. If the manufacturer and a client (proprietor of item) disputed on the pay-
ment of the wage, then consideration will be given to the manufacturers state-
ment supported by his oath, according to the Maliki school of thought. However
wage is dropped on the total permanent damage of (Manfa’a) or benefit, such
as inability of manufacturer to manufacture the item agreed upon because of per-
manent illness along the duration of contract. On the other hand the Shafies
stale that the excuse of manufacturer such as his illness and his disability if of
no effect as long as there is no defect in the item contracted upon. The Hanafis
stated that a lease is invalidated because of excuses such as illness or disability,
or the need for the leased property in order to be sold to repay a debt or travel
expenses. If the (Manfa’a) benefit contracted upon is not removed totally, but
there was damage of some kind such as injury of the worker that reduces his pro-
ductivity, that lease is not cancelled, but if he accepted the worker inspite of that
damage, then the worker has the right for full wage. The lessee also has the right
to drop wage during the period of inability of worker to carry out that benefit,
and the worker will also have the right to resume work after his cure, until he
completes the period of contract.

If the worker refused to complete the work contracted upon without any
legitimate excuse, then consideration, according to some jurists, is given to con-
text of contract and whether it stated that provisional work is considered in the
wage or not. If that was stated, then the worker is entitled for part of the wage
equivalent to part of the work completed. But if contract stated that consider-
ation is only for the completion and not the provisional parts, then the worker
is not entitled for any pay. So the manufacturer and the worker, in this case, are
not entitled for any wage before the completion of the job. If the manufacturer
and the worker wanted to have their wage earlier than the time of completion
then reference is made to customs in this case.

Other opinions stated that consideration should be given to the degree of
benefit from the provisional work completed, if it was benefited from then the
worker is entitled to a pay as much as the benefit made out of that work, other-
wise his right in that wage is dropped.

In our opinion, the worker is to be entitled in a wage as much as the work
he has completed, and that work was bcnefited from, on condition that the
worker is to be obliged to pay (Dhaman) compensation in case of damages
resulting from his abstention from completing the work contracted upon.

In this way the effort of the worker is not lost in vain, and the lessee would

not undergo any damage and (Dhaman) compensation would be a check against
violation.
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not only sufficient enough to provide for sustenance. In other words, wage
should not cause injnstice to naeither the worker nor the employer. Wages
should also increase systematically and in consistancy with the economic level of
the society. Wages should be estimated according to value of work, and provi-
sion for the worker and his family righteously without thrift or extravagance.
The imposition of minimum wages as estimated, is considered defect by the
Islamic system of consolidation, because the worker may accept a wage less than
what is sufficient for him under the pressure of need, and inconsideration of
being the weaker part, but, however he would by in continuous tension. As pre-
caution against such incidence Islam has put measures consistant with justice and
wisdom of legislation. Islam stated that a contract becomes invalidated when
concluded under compulsion of need, and decided that a worker to be paid equi-
valent wage paid for similar job.
Allah Almighty said:

““Give just measure and weight,
Nor withhold

From the people the things
That are their due’’(").

The Muslim ruler is obliged to interfer to protect the worker and see to it
that he is paid his equitable wage, as the state is responsible about all the citizens
as stated by Islam. This principle is explicitly expressed in the saying of Prophet
Muhammad, peace be upon him, “Each one of you is a sponsor and each one
of you is responsible about the people under his sponsorship. The (Imam) leader
of Muslims is a sponsor and he is responsible about his citizens™. So the provi-
sion of all that the people need is the responsibility of the state.

In case of invalidity of contract, the wage is not dropped because of that.
In case of invalid employment, the worker is entitled for the wage equivalent to
that paid for the similar job, whatever that wage may be. If invalidity of contract
was because of inconsideration of one of the conditions of the contract, the wage
of the similar is imposed on condition that it does not go beyond wage nomi-
nated in the contract. Is the contract for establishing a company between
partners is invalid, profits would be distributed according to the capital paid by
every partner, and each one of them is to demand the wage for the work he had
been doing in the company. Hence we can see that the right of the worker is not
dropped because of invalidity of contract. It is the right of the worker to make
requital measures so as to get the equivalent pay for a similar job like the one
he is doing. Also the worker, as some jurists state, has the right to withhold the
item he has completed working on until he gets the wage alreed upon for doing
that job, and he would not need judgement from a court to do that. When the
worker keep, an item until the wage on it is paid, (Dhaman) or compensation
on safety of item remains as it is, a compensation of employee-partner and not
a compensation of a usurper. In other words the worker, in keeping the item
until wage on it is paid, would not be obliged to pay compensation for any dam-
age resulting due to overcoming circumstances. It was proved by evidence that

(1) Surat —ul-Araf from verse 85.
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got his work from him, but did not pay the worker his wage”.
In this way Islam guarantees that the worker gets his wage which is one of the
recognized rights, without undergoing injustice or his efforts are lost in vain.

Right of Worker to Maintain Sustenance:

Determination of wages in Islam is founded on primary sustenance of the
worker. The amount of wage should be enough to alleviate need, as it is stated
in the Sunnah “There should be neither harming nor reciprocating harm™. Islam
acknowledges that wealth should not be in the hands of the rich only. Allah
Almighty said in the Holy Quran:

““In order that it may not
(Merely) make a circuit
Between the wealthy among you’’("

On the light of these principles, appropriate equitable wages can be esti-
mated for workers. The wage should be sufficient to provide for all expenses, of
housing, means of transportation, between home and work, and a servant to
help him in carrying out daily choirs. Whenever, the worker finishes part of the
work he contracted to do, he may ask the payment for that part done, becasue
wage is for completion of work. Estimation of wages in this way is not made
through ignoracne which may lead to dispute, because the wage paid for the
similar is known to the worker, and as consequence the worker can estimate the
amount of wage he is getting and whether enough, or otherwise he would
demand his wage to be similar to wage paid for similar job. Therefore the wage
which does not provide for the workers sustenance is injustice refused by Islam.
The authorities must implement minimum wages to secure the primary needs of
the worker, so as to be able to carry out normal living. That wage should be con-
sistant with the general economic standard in the country and the standard of liv-
ing, as for the prices of commodities. It is well understood that differences of
wages above minimum wage result with difference in nature of job and the work-
ers efficiency. The state should keep employment above minimum wage, and this
can be achieved in two ways:

1. Employment of all people capable of working, and abolishment of unemploy-
ment, and reach the level of total employment among citizens.

2. Increase of workers wages, at the same rate of inflation or devaluation. When
the worker’s equitable wage is even insufficient because of having a large fam-
ily, the state should secure sufficiency for the worker, as social security for
the worker is undertaken by the state and not the private employer.

When living standards become so diverse because of increase of needs and
increase in ambition, and the invention of modern commodities and appliances,
we find that any worker would hope to live in the most expensive residential
areas, and obtain the latest appliances. However estimation of wages according
to aforementioned Islamic principles should be relatively made, and according to
workers level, in order that the lowest wage should be above minimum wage and

(1) Surat -ul-Hashr from verse 7.
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«On no soul doth God
Place a burden greater
Than it can bear””®

When the employer charges the worker with more work load, he should
pay him extra wage as overtime pay. Such act is included in the saying of
Prophet Muhammad, peace be upon him, “If you burden them (workers)
with more than what they can bear, give them assistance.”

In the light of this position, we can see that Islamic Shari’a is in favour
of reducing working hours, so that workers are not to be over burdened, and
by way of assistance, workers should be compensated by paying them all
additional wage when they exert more effort and increase production.

Prohibition of Not Paying Wages:

In Islam it is prohibited to employ a worker before telling him about the
amount of wage he is going to get, for the saying of Prophet Muhammad,
peace be upon him. “The one who empoys a worker, let him nominate to
him his wage”. Hence, employment is not permissible unless it is given after
the nomination of a known wage and a known duration of time, or what can
replace the duration of time, such as certain distance to be covered or the
completion of the assignment with all specifications or the customary prac-
tice, known among dealers. This may stand in place of description of work.

Wage Amount:

Islam has advocated the prompt payment of the workers wage. The
Massenger of Allah, peace be upon him said, “pay the worker his due wage
before his sweat dries up’’. Paying the wage in itself is not enough, but that
payment should be done promptly and without delay, because payment of
wage according to Islamic rules and regulations, comes under fulfilment of
obligations, ordained in the Holy Quran.

Allah Almighty said:

“Oye who believe
Fulfil all obligations’’")
Breach of obligations and promises comes under devouring peoples wealth

in vanities and breach of trust.

It is narrated in the Sunnah that three kinds of people are considered

enemies to Almighty Allah on the day of judgment, one of these three is the
employer who employed a worker, got from him the work to be done, but did
not pay him his wage. The Messenger of Allah, peace be upon him said, nar-
rating about Almighty Allah. “Three (people) I am enemy to them on the Day
of Judgment, a man who was granted by Me and showed disloyalty, and a man
who sold a free man and devoured his price, and a man who employed a worker,

(1) Surat -ul-Bagara from verse 285.
(2) Surat -ul-Maida verse 1.
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PRESERVATION OF WORKERS’ WAGES
IN ISLAMIC SHARTI’A

Dr. Abdel Salam Ahmad Figo'”

Workers play significant roles in the life of their nations. Public activities are
carried out through their efforts in the different affairs of society. That is why
Islam has appreciated the position of workers and paid considerable attention to
their welfare, and that is through securing their rights and encouraging them to
carry out their duty and responsibility, as well as securing their human dignity.
A worker is treated on the same footing like the employer as their work is com-
plementary to each others.

Wages in Islam:

Wage is the most essential factor in the life of a worker. It is his first source
of living, and that is why much concern is given by worker to this aspect of his
employment. Considering all that, Islam elaborated on the situation of the work-
ers, and the right of the worker to maintain his full due rights and his full wage.
In Islam there are so many quarantees and securities concerning paid work,
which is divided into two categories according to the jurists: The first one is pub-
lic work for which the worker is entitled for his wage according to amount of
work he is doing, and the other category is private work for which a worker is
not entitled to his wage except when he continues doing that work. These jurists
decided that workers wages are estimated according to the value of the work
they are doing or according to the duration a worker spends to complete that
work. This aspect differs with the different types of work, people, circumstances
and customs.

The duty of the worker, whether doing public or private job is devotion and
integrity and perfection of the job, for the saying of Prophet Muhammad, peace
be upon him, “Allah would love one of you when one carries out a job and per-
fects it. ““A worker should not take more than his wage and the employer should
not take from the worker more than the wage he is paying him, because it is not
permissible to charge the worker with a work load except in the limits of human
capacity and ability of work. Allah Almighty said:

(*) He obtained his Doctorat detat from university of Al Hassan Al Thani, in Morocco.
He is now professor and head department of Islamic studies, in faculty of arts and human sci-
ences, university of Al Oadi Ayadh, Marrakesh, Morocco.

He wrote a number of books on (Figh) some of which are:

The Position of Islamic Figh Towards Narcotics.

Legitimacy of Autopsy in Islamic Figh.

(Ijtihad) indcpendent reasoning and its necessity at this time.

The Economic System in Islam.

The Position of Islamic (Figh) Jurisprudence Towards Human Organs Transplant.
Necessity of Return to Islamic (Figh).

Obligation to Apply Islamic (Figh) in Legislative And Judicial Domains.
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* Mazhab As Terminology According To Maliki School *

narrations mentioned in his two books (Al Mukhtasar Al Kabir) and (Al Mukhtasar Al
Awsat) the basic foundation, besides (Al Muwatta) for the derivations of this sub-
school. These two books together with those written by Imam Malik were the refer-
ences used by the Iraqi Maliki subschool. So those two books met good care and consid-
eration after (Al Muwatta) and (Al Mudawanah). The people of Baghdad took good
care of (Mukhtassar) Ibn Abdel Hakam more than any other book, to the extent that
if they came accross two opinions on one (Fighi) case, they would opt for the opinion
of Ibn Abdel Hakam.
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some differences in some situations and in the evaluation of the narrations. It is the sup-
port of the (Mazhab) of Ahmed and the guidline of the (Mazhab) of Abu Hanifa.

2- (Al Mudawana):-

(Al Mudawana) became the organizing regulation to which the Malikis refer,
whatever their subschool might be or when they existed, to the extent that one of the
Malikis stated that there is no rule descended from Heavens without finding it referred
to in (Al Mudawana). It is the most precious book written on Figh. When the word (Al
Kitab) is mentioned on (Figh) it refers to (Al Mudawana). It is what is referred to as

(Al Om). It gave room to the rules reached by using the logic. It is easy to handle and
easy to read.

3- (Al Wadiha). This book is used by the Malikis of Al Andalus. It was widely spread,
until its position was taken over by (Al Otbiya) or (Al-Mustakhraja), but eventhough
it remained one of the greatest writings.

4- (Al Mustakhraja) or (Al Otbiya):

The people in Andalusia neglected (Al Wadiha) and relied upon (Al Otbiya)
which was higly considered by the jurists of Querawan and Andalusia. They stated that
for a man to become a man of learning and a knowledgeable jurist, one must study and

learn (Al Otbiya) after learning (Al Usul) and the Sunnah of the Prophet, peace be
upon him.

5- Kitab Ibn Al Mawaz (Al Mawazia):-

This is one of the most correct and straight forward works to be written by the
Malikis. It is simple in its words and expressions and in presenting the cases. The hear-
ings of Ibn Al Mawaz and his opinions included in this book are considered the most
correct in the Egyptian Maliki subschool.

6- (Al Majmu’a):-

It was written by Ibn Abdoos, according to the principles of the (Mazhab) of Imam
Malik. It is considered the fifth text, concerning the Maliki writings as it was written by
a knowledgeable person.

7- (Al Mabsoot):-

Reading this book, one would come to know the method of the jurists of Bahgdad
in writing on (Figh). It includes opinions of the early jurists in the Iraqi Maliki sub-
school in that period. Although this book represents the Iraqi Maliki subschool, but
still it is considered by the jurists in Al Maghreb and in Andalusia too.

(Mukhtasarat) The Summaries Of Ibn Abdel Hakam:-

The Iraqi Maliki subschool considered the hearings of Ibn Abdel Hakam and his
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11- (Al Mawaziya) written by Muhammad Ibn Ibrahim known by Ibn Al Mawaz.

This is one of the most famous (Fighi) books in North Africa. It included all the
complicated cases in the Maliki (Figh) in addition to the branches. He based the
branches on the principles of the (Mazhab), a method which nobody preceded him to
it, not like the others who only intended to compile narrations and the hearings or
resort to the disagreements of the jurists in the (Mazhab).

12- The Writings of The Judge Abu Is-Hag Ismail Ibn Is-Hag:-

1- (Al Mabsoot Fil Figh):- The Writer followed the method of the jurists of Baghdad
in (Figh) and in writing.

2- Mukhtassar Al Mabsoot.

3- The reply on Muhammad Ibn Al Hassan, in two hundred volumes (unfinished).
4- The reply on Abu Hanifa.

5- The reply on Al Shafie.

The Evaluation of The Books of That Period:-

The basic foundation of Imam Malik’s (Mazhab) consists of (Al Muwatta) and the
hearing from him: These hearings are numerous. But some of the hearings compiled by
some of the famous students of Imam Malik, are widely spread. The most famous are
the hearings of Abdur Rahman Ibn Al Qassim, Ash-Hab, Ibn Wahab, Ibn Abdel
Hakam and Ibn Al Majishoon. These compiled hearings received the highest consider-
ation, as they were copied down directly from Imam Malik. Also they might convey the
personal (Ijtihad) of the compiler, but, nevertheless, they would not lose their reliabil-
ity, particularly when the compiler, is well-versed in the Maliki (Mazhab) and its prin-
ciples. Besides (Al Muwatta) the Maliki jurists had adopted some other books which
they considered to be the fruit of their opinions. These are:- (Al Mudawanah) (Al
Wadiha), (Al Otbiyah), (Al Mawaziya), (Al Mukhtalita), (Al Majmua) and (Al Mab-
soot).

1- (Al Muwatta):- Imam Malik, mercy of Allah be upon him, wanted that book to verify
the principles of (Figh) and its branches. No other book on the Maliki thought ever
reached the reputation attained by (Al Muwatta) in all times. It is the most correct
among the books of (Figh), the oldest, the most famous and the most comprehensive.
Most of the jurists agreed on using it and they made their efforts in its narration. There
is no other reliable book on Figh like it. In writing (Al Muwatta), Imam Malik showed
that the method of the (Fighi) writing is to rely firstly on the texts of the Holy Quran
and secondly on the texts of the Sunnah which is capable of providing the jurists with
all the evidences they need to derive the (Fighi) rules. The effect of (Al Muwatta) is not
only limited to the Maliki (Mazhab) but it extends to the other (Mazahib). The original
material upon which Imam Shafie founded his (Mazhab) was from (Al Muwatta) with
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3- (Al Mukhtasar Al Saghir)
This book contained one thousand two hundred cases limited to the science of (Al

Muwatta).
7- The Writings of Abdel Malik Ibn Habib Al Salmi:-

1- Al Wadiha Fil Sunnan Wal Figh:- This book is written in ten volumes. Its methodol-
ogy is that the writer mentions the biography, and then narrates the (Ahadith) explain-
ing the words of the Hadith. It is considered the most important Fighi book in the third
and the fourth centuries of Hijra. It was highly recommended in Andalusia. Itincluded
the opinions of the Maliki schools in which Ibn Habib studied. This book derives its
importance from the fact that it is concerned with presenting the controversies which
took place among the jurists during the time of Imam Malik in Madinah.

It also tackled the differences of narrations among the students of Imam Malik and
his contemporaries. It also included hearings by the writer from Egyptian jurists,
together with presentations of his own opinions, complimentary to the opinions of

Imam Malik.
2- (Kitab-ul Farrayid) 3) Kitab-ul Jamie. These are books including the practices of the

Prophet, peace be upon him,
8- (Mudawanat Sahnoon):-

This book came as a fruit of the efforts of three Imams:-

Imam Malik by his answers and replies, Ibn Al Qassim by his analogies and his
additions and Sahnoon by his organization and his chaptering, and some of his addi-
tions. This book included thirty six thousand cases besides the (Ahadith) and the trad-
itions. It is one of the books which met much respect from the Malikis. It was sum-
marized and commented on and explained.

9. Extracts from the hearing, or (Al Otbiya) :- This book was written by Muhammad Ibn
Ahmad Al Otbi. It is a survey of (Fighi) data, related mostly to Ibn Al Qassim Al Ongi
about Imam Malik, narrated by those who came after them. It also includes juristic
opinions by Imam Malik’s students. Al Otbi compiled many hearings about Imam
Malik, which could have been lost if not for him, but, nevertheless, he could not present
and compare according to the principles of the Maliki (Mazhab). However, Ibn Rushd
carried out that mission in (Al Bayan Wal Tahseel) After that verification, (Al Mustak-
hraja) became a source in the branches in the Maliki school.

10- The Writings of Ibn Abdoos:- Muhammad Ibn Ibrahim Ibn Abdoos:-

1- Al Majmu’a. This is the most famous book written by Ibn Abdoos. It came in fifty

volumes, and he died before finishing it.

2- (Sharhul Massayil Al Mudawana) It is in four volumes, (Tafseer Kitabul-

ll\)’lurabz;ha). (Tafseer Kitab-ul Muwada’a). (Tafseer Kitab-ul-Sh‘ufa’a) and Kitab-ul-
urrar).
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out as a book on Figh and on Hadith, and it is considered the first book on the
documentation of Hadith-and Figh.

As concerning the methodology followed in writing the book, it was that of organi-
zation by topics. The chapters of the book were sorted out according to the needs of the
Muslims, in their worships their transactions and the relations between them, as far as
the knowledge and the practices performed, following the Shari'a acceptable way. (Al
Muwatta) was narrated in different narrations, and its original copies are more than
thirty. The different narrations are due to the big number of Imam Malik’s students
who were involved in those narrations. The most famous narration is that of Yahia Ibn
Yahia Al Laithy and that of Muhammad Ibn Al Hassan Al Shaibani.

2- (Kitab Khairon Min zinatihi):-

This book was written by Ali Ibn Ziyad Al Tunisi Al Absi, In this book the writer
classified the cases, put them in chapters with separate topics according to the juristic

rules.

3- The (Samma’a) Hearing of Ibn Al Qassim:-
This book was written by Abdur Rahman Ibn Al Qassim who accumulated numerous

hearings in twenty books and he wrote another book on the sales.
4- The Writings of Ibn Wahab, Abdullah Ibn Wahab:-

Ibn Wahab wrote many books of great importance. Some of those books are:- His
hearing from Imam Malik in thirty volumes, and (Al Jami‘e Al Kabir).

5- The Writings of Issa Ibn Dinar:-

I- (Al Hidaya) Fighi writings in ten volumes. These are comprehensive books on the

thought of Imam Malik and Ibn Al Qassim.
2- (Samma‘a) hearing of Issa Ibn Dinar which is a famous hearing in twenty volumes,

including Imam Malik's opinion on the narration of Ibn Al Qassim.
6- (Mukhtasarat) Summaries of Abdullah Ibn Abdel Hakam Ibn Aayon:-

I- (Al Mukhtasar Al Kabir) In this book the writer summarized his hearings about Ash-
Hab, and mentioned that the book contained eighteen thousand cases. It is considered
one of the oldest Fighi books, dealing with different Fighi cases judged according to the

opinions of the early Maliki jurists.

2- (Al Mukhtasar Al Awsat) This book contained four thousand cases, in two different
narrations, one by the writer's son Muhammad and Sa’ad Ibn Hassan, and the other

one by Al Qarratisi.
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of Imam Malik’s opinions and his options in the cases written down by Assad about
Muhammad Ibn al Hassan, according to the Hanafi (Mazhab). Assad used to start by
asking a question, and Ibn Al Qassim gives the answer.

If he remembered a hearing from Imam Malik on that case, he would say I heard
Imam Malik saying so and so. If he remembered a narration only, he would say I did
not hear anything from Imam Malik on the subject but it reached me that he said so and
so. If he remembered neither hearing nor narration, he would say I did not hear and
nothing reached me on that, however, I think so and so. They continued in this way
until they filled sixty volumes, given the name (Al Assadiyah) which was the first vol-
ume written on the Maliki Figh after (Al Muwatta). Assad, in writing that book fol-
lowed the Iragi method in detailing the aspects of the problem and authenticating
them. He applied the Maliki (Mazhab) concerning the rules, and hence his work was
founded on the Iraqi method and the Hijazi subject matter. Then Assad returned to
Tunis with his (Mudawanah), spreading what it contained of Figh, but Sahnoon had
noticed that some branches were different from what was known about the (Fatawa) of
Imam Malik Ibn Annas. Sahnoon returned with (Al Mudawanah) to Ibn Al Qassim,
suggesting that it should be reviewed and corrected. Coming back to Tunis, Sahnoon
returned with a Maliki (Mudawanah) in its (Figh) and its method. By such doing, Sah-
noon had done a great favour to the Maliki (Figh) which he referred back to its original
method of Madinah, together with the restoration of the cross breeding between the
Madinah method and the Iraqi method. This scientific cooperation had givenrise to the
appearance of the most recognized juristic books in the Maliki school since.its founda-
tion until our day. On the other hand, the effect of the Egyptian school had reached the
Iraqi school in the east through the writings of Ibn Abdul Hakam. The school of
Andalusia was the first of the Maliki schools to exist out side Madinah, established by
the students of Imam Malik, at the head of whom was Ziyad Shabtoon, and supported
by Yahia Ibn Yahia Al Laithy, who represents the last developments in the hearing
about Imam Malik. His narration of (Al Muwatta) is the most circulated among the
jurists. the school of Egypt also had a great influence on the Andalusi (Fighi) thought.
The opinion of Ibn Al Gassim is the considered opinion in the court of (Qurtubah).

The Most Famous Writings of This Period:-

So many famous writings were written in this period, most important of which are
the following:-

1- Al Muwatta of Imam Malik:-

This is the first book written on the legislations of Islam. Imam Malik abided by
moderation in writing that book, which is the best way in writing and giving (Fatawa).
Imam Malik had chozen the certified (Ahadith) supported that with the sayings of the
companions of the Prophet, peace be upon him, and the (Fatawa) of the followers and
those who came after them, The book is well-organized and chaptered and so it came
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the deeds of (Al Jama’a) in Madinah. Their method was the correction of narrations,
the explanation of the probable aspects, sorting out the styles of narrations and the
punctuation of the words according to their listening. The subschool of Tunis gave rise
to another Maliki subschool which is the subschool of Fass and the far Maghreb. This
branch was founded by Darras Ibn Ismail who was the first person to introduce
(Mudawanat Sahnon) in the city of Fass.

The Maliki Mazhab in Maghreb had undergone a lot of political turmoils, which
came as a result of the differences between the states and between the rulers, but,
nevertheless, the (Mazhab) resisted all those turmoils. The jurists of Maghreb are rep-
resented by Ibn Abi Zaid, Ibn Al Qabis, Ibn Al Labbad and Al Baji and others. There
were jurists from Andalusia, and from Egypt in the Maghrebi subschool. The term
(Maghrebi jurists) refers to the juristic method followed regardless of the geographical
location of the jurist.

5- The Subschool of Andalusia:-

The founder of this subschool is Ziyad Ibn AbdurRahman, nicknamed Shabtoon.
He is the first person to introduce (Al Muwatta) in Andalusia, after learning from
Imam Malik and listening to his discourses, then he was followed by Yahia Ibn Yahia
who was the man behind the affirmation of the Maliki (Mazhab) in Andalusia. This
subschool is considered a continuation of that one of Tunis and Querawan, as far as the
juristic opinions are concerned, because of the strong links between the subschool of
Andalusia and Africa, and the intermingling of their scientific activities. For this reason
the late comers did not differentiate between the two schools.

The Effect of The Maliki Subschools in The Development of (Mazhab):-

Each one of those subschools had participated effectively in the implementation of
the (Mazhab) and the formation of the sound certified opinion, and the texts which
express the certified opinions of the (Mazhab). After the death of Imam Malik, his stu-
dents from Madinah carried out their duty in teaching the sciences of their teacher. So
many students from Iraq, Andalusia and from Maghreb were taught in this school. The
most influential subschools in this development stage of the (Mazhab) were the school
of Egypt and the school of Tunis. Some of the famous students of Imam Malik settled
down in Egypt, such as Ibn Al Qassim, Ibn Wahab, Ash-Hab and Ibn Abdul Hakam.
Each one of those jurists had his hearings from Imam Malik and his opinions. In Tunis
the Maliki school was headed by Ibn Ziyad, the student of Imam Malik, who was also
taught by the Iraqi jurists and scholars of Hadith. Ziyad was the teacher of both Assad
Ibn Al Furat and Sahnoon Abdul Salam. In the beginning Assad studied in Iraq and his
teacher was Abu Yousuf and he accompanied Muhammad Ibn Al Hassan day and night
until he learnt what he wanted to learn from the Hanafi (Mazhab). Then he returned
to Egypt after the death of Imam Malik. He was able to convince Abdur Rahman Ibn
Al Qassim to cooperate with him in implementing a juristic project for the compilation

.
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and the source from which all the other branches came out. The learning circles of the
students of the (Mazhab) were conducted in the precincts of the Prophet’s mosque, at
the head of whom were the students from Madinah such as Ibn Al Majishon and Mutrif,
by whose efforts the (Mazhab) was developed and widely spread. The school of
Madinah represented all the region of (Hijaz) by its opinions and its derivations, which
being distinctive from the other branches tackled by the Maliki school, they abided by
the method which relied on the sayings of the Prophet, peace be upon him, after the
Holy Quran, as opposed to the other trend which advocated the reliance upon the trad-
itions of the companious of the Prophet, peace be upon him, and their followers, and
the deeds of the inhabitants of Madinah. This trend was reinforced in Madinah by Ibn
Al Majishon, supported by some of the scholars of the other subschools, such as Ibn
Wahab.

2- The Iraqi Subschool:-

This subschool came into existence as a branch of Al Madinah school, although its
juristic method was affected by the (Fighi) atmosphere in Iraq, influenced by the
method of the people of opinion, widely spread and dominant opinion there. That is
why the Iraqi Maliki subschool was characterized by its inclination towards logical
analysis of the juristic aspects, and reasoning according to the principles. This sub-
school is represented by Al Qaddi Ismail and Al Qaddi Abul Hassan Ibn Al Gassar and
others. Then the Iraqi subschool deteriorated, and the Maliki (Mazhab) came to a stop
in Iraq. The first signs of this deterioration appeared with the emigration of Al Qaddi
Abdul Wahab Ibn Nassr to Egypt, However, this deterioration did deprive the Iraqi
suschool and its literature from playing its important role in the (Mazhab) and its
development.

3- The Egyptian Subschool:-

The Egyptian subschool occupied the leading position among the other Maliki
subschools. This subschool relied upon the hearings of Ibn Al Qassin, its leader, and
what he presented in (Al Mudawanah) including the opinions of Imam Malik, and his
own opinions. The school followed those opinions with the acknowledgement of the
other opinions of the late jurists from Egypt such as Ibn Al Qassim, Ash-Hab and Ibn
Wahab. The Egyptian subschool is considered the leading subschool as far as the con-
sideration of the Sunnah of tradition side by side with the consideration of (Hadith)
which is the method which dominated the Maliki (Mazhab) and adopted by the major-
ity of the subschools, of the (Mazhab).

4- The Maghrebi Subschool, (Querawan, Tunis and Fass):-
This subschool is characterized as being founded upon the (Figh) of (Al Muwatta)

which is based upon the correct foundations from (Hadith) and the traditions, and the
other principles considered by Malik Ibn Annas, who built his (Mazhab) supported by
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The Origins of The Maliki (Mazhab):-

Al Garrafi mentioned that the origins of the Maliki (Mazhab) were derived from
the Holy Quran, the Sunnah, the consensus (of the majority of the jurists) the consen-
sus of the inhabitants of Madina, analogy, the sayings of the companions of the
Prophet, peace be upon him, the publicinterests, (Urf) and tranditions, the prohibition
of evasive legal devices, the presumption of continuity, application of discretion in a
legal decision. The deeds of the inhabitants of Madina is also one evidence according
to Imam Malik except in the principles and ordinances which are not subject to discus-
sion.

The Subschools of The Maliki Mazhab:-
The factors which lead to the appearance of these subschools are the following:-

1- The deductive method of Imam Malik and its principles upon which he founded his
(Mazhab). To achieve that, Imam Malik derived two aspects of Sunnah as evidences:-

a- The traceable Sunnah as conveyed by the correct (Hadith) which are verified in
ascending order, whether the Hadith is that of a single narrator or that one of successive
narrators.

b- The Sunnah of traditions, which is the narrations of the companions of Prophet
Muhammad, peace be upon him, their (Fatawa) ahd the deeds of the inhabitants of
Madina and their customs.

2- The multiple specialization of Imam Malik, the (Hadith) and (Figh) although they
are interconnected, but the influence of each one of them had appeared on some of the
students and not the others, and vice versa. That is why you find, among the students
of Imam Malik, those who were famous for (Hadith) together with mastering (Figh)
and those who were famous for (Figh) together with mastering (Hadith). This duality
had an effect on the emergence of two trends in the (Mazhab):- The first trend:- it advo-
cates for abiding by the traceable Sunnah, the correct (Hadith) or giving that priority
over the deeds or the Sunnah of tradition. This trend was lead by the students from
Madina at the head of whom was Ibn Al Majishon. The second trend:- it advocates the
consideration of the (Ahadith) which were confirmed by the deeds and give them prior-
ity. This trend was favoured by most of the students from Egypt, at the head of whom
was Abdur Rahman Ibn Al Gassim.

3. The Scientific Atmosphere:-

The (Fighi) scientific atmosphere in Iraq helped in the emergence of a new trend
which was different from the previous two trends. This trend was influenced by the
method of the people of the opinions. The Iraqi Malikis, lead by Ismail Ibn Is-Hag Al
Qaddi supported that trend.

The Maliki Sub-schools:-

These are (1) The school of Madina Al Munawarah, This is the founding school
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specification of the meaning of the statements according to the rules of the Arabic lan-
gugae and hence pass a judgement on the correctness or the weakness of the (Hadith)-
As for the function of the (Mujtahid) or jurist, is the indication of the expressions in
which there is probable confusion of meaning, and the indication of the bases and prin-
ciples, the stipulations and the politeness in all things. He also indicates whether the
ordinance is a recommended one an obligatory one, or whether it is a detested one or
prohibited, as far as the forms in which they were narrated.

This character of multiple specialization had great effect on the students of Imam
Malik. His teaching circles were of specialized nature. There was a circle for (Figh) and
(Fatawa), a circle for (Hadith) and the like, where every circle had its specialized
teachers and methods. As a result of that specialization most of his students were both
scholars of (Hadith) and scholars of (Figh) although some of them gave emphasis of
one side on the other, and hence were reputed according to that.

The Method of Imam Malik In Teaching:-

Imam Malik used to conduct a grand circle for teaching (Hadith). He was not in the
habit of reading out the text himself, but he had a special reader who used to read out
loud while all the other students listened. Nobody had the right to interrupt and com-
ment except Imam Malik himself. Presentation for him was better than listening.

As for the (Figh) lessons, he used to give answers to the questions and enquiries
presented to him. He showed no preference to the elaboration on presumptions, or
raising many questions. He preferred the clear explicit statement of the (Fighi) rules,
without any fear or resorting to argumentation. He never showed any hesitation to say
“I do not know,” even if the enquirer took the trouble to come to ask Imam Malik from
the furthest corner of the earth.

His Books and His (Fighi) Opinions:-

Imam Malik wrote a number of books other than (Al Muwatta), but it was the
most famous. Most of his other books were within the messages he had sent to his com-
panions. (Al Muwatta) is a book in which Imam Malik included the (Ahadith) he had
chozen in the different chapters of (Fighi) accompanied sometimes by his (Fighi) opin-
ions, his deductions, his inferences and his preferences. (Al Muwatta) combined both
specializations of Imam Malik, (Hadith) and (Figh).

The (Fighi) opinions of Imam Malik are numerous, although he did not take much
trouble to compile them in a volume. His students used to record those opinions and
whatever he uttered. Ibn Wahab, a student of Imam Malik, wrote thirty volumes only
from the discourses he listened to from Imam Malik. Concerning his (Fatawa) Imam
Malik used to review them every time a case was repeated, until there were a number
of narrations and hearings. The discourses Imam Malik dictated filled close to one
hundred and fifty volumes of Shari’a rules.
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(Mazhab) wer implemented, and all the narrations about Imam (Malik) were
documented and compiled in certified texts.

2- The Stage of Development:-

Included in the stage of development, the sub-stages of branches, application and
evaluation. This period starts approximately with the beginning of the fourth century of
Hijra, and it is characterized by the emergence of the outstanding Maliki men of learn-
ing who elaborated on the branches, the applications and evaluations. This stage ends
with the end of the sixth century of Hijra, and the beginning of the seventh century of
Hijra.

3- The Stage of Settlement:-

This period starts with the beginning of the seventh century of Hijra approxi-
mately, and continues until our present time. This period witnessed the explanations,
the summaries, the notes and interpretations. This is one aspect which appears so evi-
dently when the scholars of the (Mazhab) reach an intellectual conviction that the pre-
vious scholars of the (Mazhab) had left no room for more (ljtihad) or independent
reasoning, unless it is in the way of making choices, or summarizing or explaining a cer-
tain rule.

The Stage of Evolution :- Foundation and Authentification:

Al Madinah Al Munawarah was the birth place of the Maliki school of thought,
where it was founded and developed. The (Madani) community then, was the closest
Islamic community to the example of the community of Madinah during the time of the
Prophet, peace be upon him. Its scientific community was the purest of all com-
munities. It was not affected by the convictional influences or the spoilt foreign disputes
or the political trends which were spread in the other Islamic communities. That was
the kind of community in which Imam Malik lived, studied and acquired his knowl-
edge. It had great influence on him, and hence molded his character. He extracted all
the knowledge of the scholars in Madina. That knowledge gave strength to his opinion
and to his criticism, where he attained a respectable reputation for having the ability of
control, correction and editing. These personal merits of the scientific drive had a tan-
gible influence on the Maliki school of thought, particularly in the early stages of evolu-

tion.

The Scientific Character of Imam Malik:

Imarp/Malik had a character of multiple specializations. He had perfected the sci-
ence of (Hadith), Prophet’s sayings, the science of (Figh) jurisprudence. He was the
founder of the the school of (Hadith) and the school of (Figh) and he was both a scholar
of (Hadith) and a scholar of (Figh), which are totally different from each other. The
function of the scholar of (Hadith) is the narration of (Hadith), differentiation between
the correct ones and the misconstructed ones, explanation of the ambiguous, and the

285 =



THE MAZHAB AS TERMINOLOGY IN THE MALIKI SCHOOL

Dr. Muhammad Ibrahim Ahmad Ali*
1- The Stage of Evolution:-

What is meant by (Mazhab) is the statement of Imam (Malik) and his followers, in
his own way, and related to him as being a (Mazhab), is a school of thought which is
founded upon the principles and the origin upon which it is based. (Mazhab) here does
not mean what he invented and thought about all by himself ( a path which he has
taken) with no other followers of that path.

The Method of The Malikis in Examining The Mazhabi Texts:-

The Fighi opinions are extracted only from the certified texts by the learned men
of the school of thought or (Mazhab) as far as correctness of the text, its authentifica-
tion, and the reliability of the authors. The Malikis were so cautious to rely on and refer
to the authentic texts, that Imam Al Shatibi was not used to take the (Figh) rules except
from the texts of the ancestry, and concluded that nobody should depend on the books
written lately.

Stages of Development of The Mazhab:

The (Mazhab) in the Maliki School was subjected to a number of terminological
and scientific developments, since the time when Imam Malik put its foundations. Each
one of those scientific stages had its own characteristics and privileges,

1- The Stage of Evolution:-

This is the stage of authentification and foundation. It is the period starting from
the time of creation of the (Mazhab) by its founder, and ending by the end of the third
century of Hijra. The Stage was characterized as the stage when the principles of the

* Graduated from faculty of Shari'a in Makkah Al Mukkaramah in 1377. He was taught by the
scholars in the Holy Mosque in Makkah. After graduation he was selected as demonstrator of
Faith and (Figh) in faculty of Shari'a. He obtained his Ph. Doctorate in Islamic Law in 1977,
and was appointed assistant professor in faculty of Shari'a in Makkah Al Mukkaramah. He was
promoted to associate professor, and after that head department of Sharia in the faculty of
Sharia and Islamic studies in Makkah al Mukkaramah. He was appointed dean faculty of
(Da'awa) call and (Usulud-Din) fundamentals of religion in the university of Um-ul-Qurah and
then dean of higher studies and scientific research in the same university.

He wrote a number of books on Islamic (Figh) some of which are:

(1) (Al Mazhab) according to Shafies.

(2) (Al Mazhab) according to Hanafis.

The contemporary Judicial Development in the Kingdom of Saudi Arabia, in collaboration with
Dr-Abdul Wahab Ibrahim Abu Suleiman.

Examination and study ofd *‘Majalat-ul-Ahkam-ul-Shariyah" according to Immam Ahmad Ibn
Hanbal's school of thought in collabration with Dr. Abdul Wahab Ibrahim Abu Suleiman.
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* Options, Comparative Analytical Juristic Study *

The rules on payment and performance bond (or bail) are known in the

islamic (Figh) and so it is permissible to be that the bailed is known or unknown
or whether it was a correct debt or not. It is enough that the bailer states that
he is bonded by the payment of what the seller of the commodity would get for
it, becasuse bail is founded upon extension as ignorance is probable in it. There
is consensus on the bail which is founded upon knowledge. (Dhaman) is correct
even if the one who undertakes that (Dhaman) is ignorant about its content.
Hence the market authority becomes a guarantor of what it stated to guarantee
of rights and responsibilities and this is what is known in (Figh) as the *“‘market
guarantee” and one of the aspects of (Dhaman) stated.
Brokers: These are authorized people to work in money markets. Some of the
jobs they perform are that they investigate people’s desires for buying and selling
and they conduct engagements between parties who do not know one another.
In the contract of options, brokers perform promotion operations, marketing
and organization at the same time. They follow up movement in the money mar-
ket, and make engagements between options which coincide with each other and
carryout the final liquidation or clearance. The work of a broker is that he is
only an intermediator who facilitates dealings between different parties. Such
work does not have any effect on the correctness of contract or otherwise. He
only acts as an agent.

Engagement Between Coniciding Options:

This is the clearance operation conducted between coinciding contracts so as
to know what the dealer has as debit and credit within the deals carried out
within the options contract.

Any how this operation does not fall into what is given the term (Maghasa)
in Islamic (Figh) which is the agreement between reciprocal debtors in which
each of the debtors abdicates his right in a debt to his debtor in exchange of a
debt he has on the trust of the other, on the conditions of the other party.

The relationship which the brokers establish between dealers in money mar-
kets is not a relationship of (indebtedness) on which the principle of ( Magasa )
clearance is based, but rather an operation in which brokers would reach results
of trading operations so as to determine if there is profit or not. Simply it is pro-
cedural operation which has no effect on the contract of options as regards to
correctness or invalidity.
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and owned by its seller or the one who represents him and that nobody else has
any right on it and there is no risk in it. On the obligations of sale, Al Dirdir
mentioned that they are, legal capacity, non interdiction and non compulsion,
and the contracting party should be owner or a representative of the owner,
other wise the contract is correct but is not obligatory. Imam Malik stated that
it is permissible to sell the possession of someone else but pending on permiss-
tion of original owner.

So it is clear that (Istida’a) sale contract may be corrected on the light of

the Maliki school of thought which states that the sale contract may be con-
tracted as a correct contract but not obligatory until Shari’a legitimate ownership
is attained on the item subject of contracting on the part of seller and hence val-
idity and obligation of this contract would be pending on the fulfillment of this
condition.
Period of Option: The end of the definition states that it is ‘‘for certain period
of time or within a limited date.” It was mentioned that refers to the factors
affecting fluctuations in prices during the limited period of the contract. This
period allocated for acceptance whether in the option of demand or the option
of payment was mentioned after contract and it is like a period of respite allow-
ing time for the contracting party to contemplate on what he is intending to carry
out for his interests. The compensation paid in the form of down payment is the
result of a contract with conditions and containing option. This is given the
name, the option of condition in Islamic (Figh), and it comes as a result of con-
cluding a contract in which option was stipulated. It is defined as claiming the
best of the two (conditions) as regard to implementation or cancellation of a con-
tract. The period refered to in the contract of options was mentioned after
acceptance and conclusion of contract. Stipulation of condition in that contract
is correct. As long as the contract of option was concluded as a result of stipulat-
ing a condition of option, then the contract has become a correct contract as far
as that condition of option was concerned.

Market Authority:

This is the authority which is responsible about administration and organi-
zation of the market. From a Shari’a point of view it is a corporate body with
trust and susceptible to obligation and all Shari’a aspects and responsibilities. It
is the same as endowments, public treasury, and mosques. With this Shari'a
capacity it attains the right of selling and buying, (Dhaman) payment raising
cases and litigation and the like.

(Dhaman) of Market Authority:
It was mentioned that the market authority guarantees the rights of both

parties according to the definition of options, and it was also mentioned that the
guarantee of rights is the responsibility of money markets which render the
(Dhaman) services of the rights of the parties obliged by implementation
instantly.

This (Dhaman) guarantee is considered as payment and performance bond
which is combining a trust to a trust in making claims.
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the contract, nevertheless, the contract would be a Sharié legitimate contract by
possessing the price of commodity in the council of contracting, eventhough the
specified commodity was not available, which means that the contract is
valid inspite of inavailability of commodity at the time of concluding the contract
as in (Al Salm) sale. A contract would also be rendered valid on possessing the
commodity, subject of contract, in the council of contracting, with inavailab ility
of the price on condition that the price is determined and described. It is also
valid to sell a described commodity to a reasonable extent in (Salm) even not
being specified or the availability of a similar item in the possession of seller, on
condition that either the described commodity or its price be possessed in the
council of contracting. But when both the price and the priced commodity are
non-existent, and no possession of neither of them, would render that contract
into a sale of a debt for a debt which is prohibited, and this is the actual situation
in the contract of options.

To avoid the situation of selling a debt for a debt within which (options) are
categorized, one of two procedures is to be taken:
1. To make the price and the commodity ready if possible.

2. To make either one of the two ready and may delay the other according to
the Shari’a conditions concerning each one of them, when there is agreement
of both parties on that delay.

(Istida’a) Option Sale: This is the sale of a described commodity not under own-
ership of seller inspite of its availability in the market. This means the thing con-
tracted upon is not owned by the seller at the time of concluding the contract.
Being so, this contract lacks two conditions for conclusion of sale contract
according to the Hanafi school of thought, which are that the item contracted
upon should be under the ownership of the seller and ownership should be valid
at the time of concluding the sale contract, as sale is rendering of ownership to
the buyer and hence a sale contract would not be concluded basically without
ownership. Availability of commodity in the market is not enough justification
for sale of something which is not owned by seller.

The Shafies and Hanbalis think that a contract might be concluded but it
would be invalid. The Shafies state that one of the conditions of sale contract
is that the item contracted upon must be owned by the actual contracting party,
be that the contractor ‘“‘real owner’ or his representative, or his client. That
means, the item must be owned by either one of these three. The Hanbalis men-
tioned that one of the conditions for the correctness of sale contract is that the
item contracted upon must be own by the seller, authorized to act upon it by
original owner or by the representative of owner, or by the trustee of a minor
at the time of concluding that sale. The sale is also valid even if it was suspected
that ownership and authorization were not fulfilled, such as when selling an inh-
erited property without knowing the transfer of the property, or that someone
else was authorized to sell that commodity, because consideration in transactions
is given to the actual commodity itself and not to what is suspected about it.

According to the Malikis that contract may be correctly concluded, but it
would not be obliging. Ibn Arafa mentioned that the conditions for the con-
tracted upon is that it should be pure and can be profitted from, can be delivered
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1. The financial right: It is something which is established in the trust, and which
can be proven and evaluated when lost, This right entails financial conse-
quences and certain Shari’a outcomes automatically when one of the two par-
ties of the contract is subjected to an emergency such as death for instance.
The first thing to undergo this contract is the transfer of these rights and obli-
gations to the inheritors, or that they may be evaluated and a compensation
to be paid for them in case that the kind is subjected to damage.

2. Right devoid of meaning of (Mal): This can be seen in the option of condition
which would not be transferred to the inheritors automatically , if not stipu-
lated by the inheriting person in the contract.

3. Right with meaning of (Mal): This can be seen in the option of defect and
fraud, which is an incidence which undergoes a financial kind contracted
upon, and which entails financial consequences.

On the light of this analysis of the finance of the contracted upon from a
(Fighi) juristic point of view, we may look into the contract of ‘“‘options’ — the
abstract right — and the other modern kinds of sale similar to it, as follows:
Firstly: The abstract right in the contract of options is not (Mal) wealth, accord-
ing to the previous definitions and according to the Shari’a legal term.
Secondly: The abstract right is not something that contains the meaning of (Mal)
wealth, as it is neither subjectively nor materially related to what might be
named (Mal).

It is evident that this abstract right falls into the third category, being a right
which is devoid of the meaning of (Mal), and hence contracting upon it is con-
tracting upon something which has no existence in the material world. It is like
the non-existent which can not be estimated or evaluated against (Mal) and
hence it would not be suitable to be a subject for contracting and contracted
upon. The Legislator forbade the sale of the non-existent in general and the only
sale exempted was (Al salm) with all its conditions. Concluding the contract of
options in this quality would invalidate it, making it lose correctness and legiti-
macy where one of its basics is disintegrated. The method of correcting this con-
tract, is that the basic intention of initiating that contract should be for buying
the described item as mentioned in the definition, for buying or selling a deter-
mind quantity, in a limited time, of a commodity specifically described and may
be obtainable on conclusion of contract. If such kinds of contracts (options) have
fulfilled all these previously mentioned conditions, then the contract of option:
would have satisfied one important base of contracts and hence would have
avoided invalidation which had resulted previously, and hence would attain the
level of a correct contract.

(Qabd) Possession of What is Contracted
Upon (commodity):

The commodity contracted upon in the contract of options is being given the
definition *it is the selling of a specific item or buying it"" So the commodity is
specifically described, and it can be obtainable at the time of implementing the
contract. If the commodity was the commodity meant in the contract, not pos-
sessing it, if it was other than gold or silver, would not affect the correctness of

=210 =



* Options, Comparative Analytical Juristic Study *

Secondly: The priced (or the commodity) Exchange in the contract of options is
concluded with absolute right of selling or buying. This (right) is contained in the
subject matter for sale, while (Mal) wealth is what would have significance in
Sharid so as to be a subject matter for sale. According to the Hanafi school of
thought, concerning the subject matter, it should be a valuable and deliverable
(Mal). The Hanafis also mention their definition of (Mal) by the method of sub-
dividing it as emphasis for the concept of (Mal) which is subject matter of sale.
According to that definition, (Mal) has three subdivisions, firstly: A price in all
cases such as gold and silver. Secondly: A sold commodity in all cases such as
clothes for instance. Thirdly: a price in one aspect of sale, such as similar com-
modities. The rule on price is that it is not stipulated to be found in the posses-
sion of the contracting party at the time of concluding that contract, which would
not be invalidated when the price becomes irredeemable. It is correct to deal
with it in transactions other than exchange and (Salm). The rule on the subject
matter for sale, opposite to the price, is stipulated to be found in the possession
of the seller. When subject matter for sale is to be exchanged for a similar com-
modity, these should have equality in the kind according to the evaluated com-
modities. The commodity which is having any of its compensations in the form
of (Mal) is stipulated so as to affirm one base of sale which is the exchange of
(Mal) wealth for (Mal) All the previous texts whether giving definition of (Mal),
or subdividing it for simplification, show that the Hanafis state that the subject
matter of a sale contract (sold item) does not exist except as a financial kind,
with its characteristics and its rules of its own, which are different from those of
the price and all the conditions of sale.

In the Maliki school of thought, they state explicitly that the subjéct matter
of the contract of sale are the ‘‘commodities themselves’'. The conditions which
should be available in the item contracted for are the following: purity: it is not
permissible to sell an impure item. It can be benefitted from according to
Shari’a: so it is not permissible to sell instruments for pastime. It should not be
forbidden to be sold. It should be deliverable. It should not be an unknown. All
these conditions concentrate on the tangibility of the subject matter of sale. All
these subjective characteristics are supposed to be found and identified, if not
actually, it may be by description, as in the contract of (Salm).

In the Shafie school of thought, they indicate clearly the subject matter of
the contract of sale as being the contract which ends by (ownership of a kind of
a (Manfa’a) utility on the basis of permanence.) The conditions connected with
the item contracted for or the subject matter of the contract of sale are charac-
teristics concerning kinds with tangible existence.

In the Hanbali school of thought, the definition of sale is that the contracted
for is either one of two things. (Mal) or permissible (Manfa’a) utility. They
defined (Mal) as being any tangible which is permissible to benefit from and pos-
sessed on the absolute. If the subject for sale was not a financial kind nor a per-
missible (Manfa’a), it might be a financial right related to any one of them. A
financial right is what is due to someone on another’s trust because of a debt,
or a loan. These are materialistic rights related to what is named (Mal). For this
reason the Hanbalis have divided this right into these divisions:
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the one who carries out the sale directly in a market. The market authority might
under take the option of payment originally or in representation, as it has the
power of offer in both cases. _

The Byuer: This is the party who responds to the option of demand with t.he
purpose to buy and might buy directly or represented by the market authority
as it has the power or acceptance in both cases. It is well understood that com-
mercial transaction is carried out in these markets by those people who fulfil the
conditions of legal capacity and being free of all impediments.

The Contracted With:

Offer and acceptance in the contract of options are made when the buyer
makes known his acceptance of offer given by the seller directly or through
authority of the market within a determind period of time. In whatever way or
method acceptance was completed, it would not affect the correctness of contract
in any way, as long as that acceptance indicates consent. Therefore the form or
the method is not important according to the Hanafie, the Maliki and the Han-
bali school of thought.

The Contracted for in options:

This is abstract right, it is rather a will and mostly it is not a commodity.
Its existence is not looked at to be in a certain way. It is enough to be obtainable
at the time of execution.

Finance of the contracted for (Price and the priced)
Firstly: As far as the price is concerned in this contract, the compensation given,
expressing the true desire and determination of the buyer, is juristically known
as the down payment. Payment of price in the contract of options might not be
in cash, but in most cases when the buyer buys (option of demand) and in the
case of selling when the seller sells (option of payment) and they approve of
that, it would be registered against each of them without making any payment.
Usually the buyer and the seller would wait for the market situation to improve
in what they think might be in their favour whether for selling or for buying,
with the purpose to made some profit. However, there might be profit and there
might not, but in all cases final clearance should be make in the appointed time,
when he gets.the profit he is entitled to if it was achieved, or he would be
obliged to pay the balance in case of loss. In both cases no actual payment, is
made (in cash). The (Fighi) juristic aspect according to the price and the position
towards it in the contract of options depends in the first place on knowing the
price and the priced item. If the price and the priced item were gold or silver
or if dealing in both of them would be considered usurious if payment was
delayed, then in that case mutual (Qabd) possession should be carried out
instantly, and they are conditioned by the conditions of exchange and usury as
far as similarity is concerned where mutual (Qabd) possession should be done
immediately at the time of transaction.

When the price js not as the same kind of the commodity for sale, the delay
of payment would not affect the correctness of contract.
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session. When possessing of (Mal) wealth is transacted and exchanged for
utilities, then it becomes leasing. When possessing is concluded free of charge,
then it is known as gift. The bases of sale are offer and acceptance or what
may refer to them, and its conditions from the part of the contracting parties
are sanity and ability of discretion. As for location, it is being a transferable
and deliverable wealth or property. The rule of sale is benefittig from posses-
sion which is ability to have Shari’a legitimate right of disposition over subject
matter.

— According to the Maliki school of thought, sale is a contract of mutual com-
pensating, other than benefitting from neither utility nor enjoyment of plea-
sure, and concluded after bargaining. One of its compensations is neither gold
nor silver, with a known kind. Basis of sale are contractors as in a seller and
a buyer and a contracted for as in the price and a priced item and what indi-
cates consent whether by saying or signaling or writing from both parties or
from one party even if that indicated reciprocal handing.

— According to the Shafie school of thought, sale is a contract of reciprocal
financial compensating concerning ownership of a kind or (Manfa4) utility on
permanent basis and not on the basis of loan. Its bases are the form which is
offer and acceptance, are considered for the indication of implicit consent.
Principally, neither mutual handing, nor accepting would be enough. Offer is
like in the saying “Sell to me” instead of saying “‘I bought” as being the most
acceptable. Sale can be concluded through metaphorical meaning when there
is intention. Another base is the contractor who is conditioned to have legal
capacity, and the item contracted for, and its conditions are that it should be
pure and can be benefitted from, owned by contractor, deliverable and
specified.

— According to the Hanbali school of thought sale is the exchange of a financial
kind, or the exchange of (Manfa’a) utility which is absolutely permissible, one
for the other, or for (Mal) wealth in trust with the purpose of ownership on
permanent basis, without being usurious or being a loan. Its bases are two con-
tracting parties, having total ownership of a kind and a price which they have
right to dispose of, each one according to his situation in that contract as well
as their rgpresentatives, who have total authority to action. It is stipulated that
the two contracting parties should be adults, not attached neither one nor both
of them and whether that attachment is of one’s right or of others right. The
right should be contracted for whether in the form of price or evaluation. The
conditions for that it should be a permissible (Mal) to benefit from on the

*absolute, a valuable which can be delivered. A contracted with, which is the

form. It is concluded by offering and accepting, and mutual handing and the
like which would indicate selling and buying.

Examination of Options According
To (Fighi) Rules:

The Contracting Party: This includes both the seller and buyer who are
reciprocated in the options by the seller: the party who offers the option of pay-
ment, and hence the seller might be the initiator of the option of payment and
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Option:

This is contract with compensation or countervalue on abstract right
enabling the owner of that right to sell or buy a specific item for a specific price
within a durationr of a specific period of time or on a certain date, whether
directly or through the mediation of a body guaranteeing the rights of both par-
ties. The price paid according to option is determined with reliance on a number
of variables some of which are: price of item mentioned in contract, duration
indicated {a contract, the expected price for item to be offered for sale or buy-
ing, the rate of interest. Option for sale is known as option of demand, and
option for buying is known as option of payment. Each one of these options
might have extended validity, since time of contracting to the end of a certain
period of time, and it might also be delayed, unpermitted to be utilized except
on a certain date, Mostly, dealing of these options is carried out through spec-
ialized bodies which are’ money markets.

Special Aspects of Options:

There are two kinds of options included within the definition of options,
although not all restrictions of that definition are applicable on those two kinds.
These options are not issued by individuals, and they are offered free of charge,
but may be sold and bought later on. These two kinds of options are:

a) Certificate of right of ownership. It is a certificate issued by a joint stock com-
pany for the benefit of some people in return for special considerations such
as offering loans to the company or offering some services free of charge, and
such services would give such kind of people the right to buy a certain
number of stocks in that company and within a certain period of time and for
a special price.

b) The right to have priority to buy the new issue of stocks. This right is given
by the stock companies to stockholders in percentage to their previous stocks.
So this right enables the stockholdors to buy a certain number of the new
issue of stocks for a certain price and within a limited period of time. The
purpose behind offering such right is preservation of the rights of older stoc-
kholders in case of having issued new stocks for less value than the value of
stocks circulated in the market. Sometimes free of charge stocks are issued
by way of compensation for older stockholders.

Adaptation of Options From (Fighi)
Juristic Point of View:

From the previous definition of options we find out that all the terms indi-
cate that it is a sale contract regardless of validity or invalidity of that sale, and
that dealers in such kind of sale aim at making profits through their interaction
and their expectation of fluctuations in the prices of commodities which are sub-
jected to buying and selling.

In order to verify the extent or 2orrectness of the options contract, it should
be viewed through the concept of sale in the four schools of thought:

- Accordmg to the Hanafi school of thought, sale is the action in which there
is exchange of a valuable for a valuable with possessing and rendering of pos-
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OPTIONS
A COMPARATIVE ANALYTICAL (FIQHI) JURISTIC STUDY

Dr. Abdel Wahab Ibn Ibrahim Abu Suleiman‘”

The rapid materialistic and intellectual progress which is undergoing the
world today has not left any aspect of life without affecting it. The world of
economics and trade is the most recipient field for this progress, where
economics and trade have acquired dominance on the contemporary societies
and on all levels, and hence will have greater influence on the present and future
of nations, socially politically and intellectually. As a result of this progress, new
means of forms and styles in contracts and transactions have been introduced,
being the outcome of the intellectual and technological progress. These newly
introduced forms have dominated the inherited traditions. So many of these new
forms of transaction were not familiar in the Islamic (Figh) and in the Islamic
societies. So need called for the verification of the position of Islamic Shari’a
towards these new forms, as regard to permissibility, or prohibition validity or
invalidity, particularly when they came as a product from liberal societies which
are not governed by principles such as those which govern the Islamic market,
and which do not recognize the Shari’a restriction. A Muslim and his economic
and commercial establishments have to practice their financial activity in all its
kinds with total awareness and clarity of the question of (Halal) permissible and
(Haram) forbidden in transactions. The Islamic societies in the past used to
adhere to this principle, being concerned about (Halal) permissible and the cor-
rectness of the economic situation.

(*) Graduated from faculty of Shari’a in Makkah Al Mukkaramah in 1377. He was taught by the
scholars in the Holy Mosque in Makkah. After graduation he was selected to fill the position
of demonstrator of fundamentals of (Figh) and comparative jurisprudence. in faculty of Shari’a
when he obtained his Ph. Doctorate, he was appointed assistant professor in faculty of Shari'a,
in King Abdel Aziz university in Makkah Al Mukkaramah, then he was promoted to associate
professor in the department of highet studies, and then a professor of (Figh) and (Usul) funda-
mentals in the university of Um-ul-Qurah. Then he was appointed dean faculty of Shari’a and
Islamic studies in the university of king Abdel Aziz.

He is visiting professor in the international Islamic university in Malaysia.

He has recently been appointed member in the committee of scholars (ulama) in the Kingdom
of Saudi Arabia.

He wrote a number of books on Islamic (Figh) and its (Usul) fundamentals, some of which are:
Exmination and study of *“Majalat-ul-Ahkam-ul-Shariayah” according to Imam Ahmad Ibn
Hanbal's school of thought, in collaboration with Dr. Muhammad Ibrahim Ahmad Ali.
Classification of (Figh) topics and its occasions in the four schools of thought.

The Islamic (Figh): Its Problems and Methods of its development.

Islamic Legislation During Fourteenth Century.

The Role of thought in Islamic (Figh).

Theories and Principles in Islamic (Figh).

Fundamental Though - Analytical study.

Fundamental Research System.
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A long time ago. the countries of the world were precautioned of the occur-
ence of such crimes, and that is why they issued laws prohibitting such crimes.

The second article of the international agreement prohibit ing genocide,
stated the definition of genocide crimes as being, murdering members of a
group, or assault them severely, be that psychologically, or physically or subject-
ing them to harsh living conditions which would result in the extermination of
all or part of that group, or applying methods to hinder its reproduction or trans-
ferring its young ones forcibly to another group.

Nobody, whosoever, today would hesitate to say that what the Serbs are
committing are genocide crimes against the people of Bosnia and Herzegovania,
and that the agreement on prevention of genocide is applicable on their acts, the
thing which obliges the whole world to bring the Serb leaders to trial, or impose
international custody on them, so as to protect the human race against their
crimes, so that tragedies ordeals and sufferings witnessed during the first world
war initiated because of them, would not be repeated again.

Allah is the Helper against what they do.



A LETTER FROM THE STAFF

The case of the people of Bosnia and Herzegovania is one of the most
Peculiar and most unique cases in the contemporary history of the world. Its
peculiarity does not come from the fact that this people is being violated and
exterminated, for no crime committed, but it comes from the reality that this
people is subjected to total annihilation, with all the world watching. and most
strangely, with the new international circumstances, which people consider a new
stage in which the causes of fighting had vanished. The peculiarity of the situ-
ation in which the people of Bosnia and Herzegovania live would make even the
layman to enquire about the case of this people and its suffering.

The people of Bosnia and Herzegovania, like all other peoples on earth, has
its geographical, racial and religious characteristics, and due to factors of sup-
pression and coercion, in harsh conditions of the world then, this people found
themselves part of the state of Yugoslavia, and could not do more than it had done.
It coexisted with that situation in Yugoslavia, inspite of suffering and deprivation
from its human rights. It dealt with that situation inspite of all the differences
between it and other peoples of that country.

On the decline of the communist theory and the consequent breaking up of
the state of Yugoslavia, the peoples which composed that state returned to their
roots. Hence the Croats formed their state, the Bosnia and Herzegovania formed
a state, the Serbs formed their state and the other peoples formed states or sepa-
rate entities.

The world has recognized these states for being convinced that each of these
states had its different identifying characteristics. However, inspite of all these
tangible facts, the Serbs did not accept what had taken place, because they knew
that they had lost dominance over the other peoples. They fought with the state
of Croatia, but they were forced to recognize it due to religious considerations.
Unfortunately they practiced on the Muslim people of Bosnia and Herzegovania,
different tactics. They made the land and people of Bosnia and Herzegovania,
the battle ground on which they carried out the most atrocious practices of
hatred and discrimination.

Here too, the case of this people reveals its peculiarity in the contemp-
porary history of the world not because the Serbs have exterminated more than
one hundred thousand innocent souls, and harassed and raped more than thirty
thousand women, devastated and destroyed its infrastructure, but because they
indulge in these crimes in methods and ways contradicting human values.

Since the time the Serbs started this war of genocide against the peaceful
people of Bosnia and Herzegovania, so many countries tried to prevent them
from committing these crimes. The resolutions adopted by the conference of
Ministers of Foreign Affairs in the Islamic states which was hosted by the King-
dom of Saudi Arabia, warned against the dangers of this offensive crime. Inspite
of all kinds of mediation, the Serbs are going on with their horrible crime of
exterminating a part of humanity.
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