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was uttering (Talbiyah) for (Shibrima). He. peace be upon him asked the man, have
you performed Haj for yourself in the first place? The man answered no. Then Prophet
Muhammad, peace be upon him told the man perform this Haj for yourself and later
for (Shibrima) (1) The evidence which can be derived fromthat the reward of perform-
ing Haj for the dead would reach the one dedicated to. As for the invocation and offer-
ing of charity there is no controversy, but there is concerning (Salat) and recitation of
the Holy Quran. and the like.

For the points of view of the jurists, whether for or against the dedi ion of the
reward of performing the rituals to the dead, there are evid and good arg
but we have to be aware of the practices of some people who recite the Holy Quran for
the dead. Such a thing was not practiced by neither Prophet Muhammad, peace be
upon him nor any of his pani and it is idered an i ion. Allah is All-
knowing.

(1) Sunnan Abu Da'ood vol 2P, 162
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peace be upon him, oh! Messenger of Allah: we pay charity on behalf of our dead. and
perform Haj on their behalf and invocate for them. would the reward of that reach
them? He. peace be upon him said yes it would reach them and they would be glad to
receive it as your gladness when a meal is offered to one of you "' So many Ahadith
(sayings of the Prophet) mention this meaning.

There is controversy among the jurists on whether the performance of religious
rituals by the living dedicated to the dead is limited to some rituals or it covers all sorts
of rituals? According to Imam Shafie the absolute bodily rituals such as (salat) prayer
or reciting of the Quran, would not reach the dead person. Evidence to this is derived
from the verse “That man can have nothing but what he strives for.(2 It is also stated
in the Shafie thought that it was not reported that any performance was dedicated to
Prophet Muhammad, by any of his companions. Imam Malik follows the same view
point. Al Muatazila do not believe that any dedication of rituals would reach the dead.
not even invocation.

In the Hanafi school of thought there is some disagreement. Some Hanafis say that
one’s reward of a performance of a ritual can possibly be dedicated to another person,
such as (salat), fasting or offering of charity. They cited evidence from the Holy Quran
and the Sunnah. It was reported that Prophet Muhammad. peace be upon him sac-
rificed two male sheep one for himself and the other for his Ummah. 1%

Following the evidence in the Quran in the verses cited in the beginning of this
answer that the angels implore Almighty Allah. and ask forgiveness for all those on
earth who follow the Path of Allah, and preserve them from all ills. This indicates that
the verse is categorical concerning the profitting of someone from the performance of
another one a thing which contradicts the surface meaning of the verse used as evidence
for non-profitting. They said that the verse is from the category of foretelling which is
not abrogated. It is only thought that in the Shari‘a of Ibraham and Moses. blessings of
Allah be upon them. that there is no reward except for those who strive for it. and later
that was bestowed on the people of our Shari’a. This is so only because of the specifica-
tion of foretelling and not abrogation. The meaning of the verse is only preaching and
reminding for the one who gives a little and then hardens his heart. (1)

Generally speaking, most of the rituals performed and dedicated to the dead are
not disagreed upon. Performing Haj for the dead one is correctly mentioned in the say-
ing of Prophet Muhammad, peace be upon him, who heard some one during Haj who

whom is that (Hadith) He said. 1 said to him this is from the (Hadith) about Shihub 1on Knarrash, and he said
about which trustworthy person, he said, I said about Al Hajjaj Ibn Dinnar. and he said about which trustwor-
thy person, he said, | said about the Messenger of Allah. peace be upon him. He said, O! Aba Is-hag between
Al Hajjaj Ibn Dinnar and between Prophet Muhammad. peace be upon him there are wildernesses in which
the riding animals die out of exhaustion, but concerning charity there is no disagreement,

1) narrated by Abu Hafs Al Akbari-Sharh Al Gadir vol 3 P. 143

2) Surat-ul-Najm verse 39

3) sahih Al Bukhari vol 10 P. 12

4) Reference is made to Surat-ul-Najm verse 33 - Also in Sharh Al Gadir vol 3 PP. 142144
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Among their fathers,

Their wives, and their posterity!
For Thou art (He)

The Exalted in Might

Full of Wisdom (1

Another verse states that:-
“And preserve them
From (all) ills
And any whom Thou
Dost preserve from ills
That Day - on them
Wilt Thou have bestowed
Mercy indeed; and that
Will be truly (for them)
The highest Achievement (2

Another verse states:-
**And the angels celebrate
The Praises of their Lord
And pray for forgiveness
For (all) beings on earth.” (/

Allah Almighty also says in Prophet Noah Tongue:-
“Oh my Lord ! Forgive me,
My parents, all who
Enter my house in Faith
And all believing men.
And believing women ()

In the Sunnah, it is narrated in Sahih Muslim that, “the one who invocates for his
brother, without his brother knowing that, the angel who is in charge of watching over
that man would say Amen and the invocator will have the same reward for that invoca-
tion.” % [tisalso narrated that a man asked Prophet Muhammad, peace be upon him.
and said I used to have two parents whom I was kind to during their lifetime. How can
I be kind to them after their death. The Prophet, peace be upon him told the man that
itis part of the kindness to pray for them with your prayer and fast for them with your
fasting. (' Itis also narrated through Annas that a man asked Prophet Muhammad,

1) Surat-ul-Mumin verse 8

2) Surat-ul-Mumin verse Y

1) Surat-ul-Shura verse §

4) Surat Noah verse 28

5) Sahih Muslim vol- 17 P. 50

6) Narrated by Al Dar Qutni in Sharh Al Gadir vol 3 P. 143 also narrated in Sahih Muslim vol | PP, 88,89
Muhammad said, I heard Aba Is-hag Ibn Eisa Al Talqani, he said, I said to Abdullah Ibn Al Mubarak O! Aba
Abdul Rahman, the (Hadith) which states that it is part of kindness after kindness 1o pray for your parents
with your prayer, and you fast for them with your fasting. He said Abdullah then said O! Aba Is-hag about
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The Rule on Performing Religious Rituals
Whose Reward Is Dedicated To Someone Else.

All praise be to Allah Cherisher of the Worlds and all prayer and peace be upon
our Prophet Muhammad.

The ing of this question, is it permissible for body to perform religious
rituals with the intention to endow or dedicate the reward on those rituals to someone
else? Such rituals as in (salat) prayer, fasting, performing Haj or Umra or payment of
charity. Or is it that rewarding in this case is only limited to some performances like
charity and invocation?

Generally. evidences in the Holy Quran and the Sunnah indicate that the perfor-
mance of religious rituals whose reward is intended for someone else is considered. It
is mentioned in the Holy Quran that the angels pray for Allah and ask Him forgiveness
for all creatures on earth.

Allah Almighty says:-
“Those who sustain
The Throne (of God)
And those around it
Sing Glory and Praise
To their Lord, believe
In Him, and implore Forgiveness
For those who believe
Our Lord! Thy Reach
Is over all things
In Mercy and knowledge
Forgive, then, those who
Turn in Repentance, and follow
Thy Path, and preserve them
From the Penalty
Of the Blazing Fire!(1)

Another verse says:-
“And grant, our Lord!
That they enter
The Gardens of Eternity
Which Thou hast promised
To them, and to the righteous

(1) Surat-ul-Mumin verse 7
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aged, because he is not owned by somebody, but he reports to work by himself if he is
of age or his sponsor delivers him (1) if he is under age.

Imam Ibn Hazm mentioned this question and what is narrated about Ibn Omar
concerning the one who employs a worker and re-employs that worker for a higher
wage, he said that the increase is for the first employer. In another saying it is said he
dislikes it and said that Mujahid did not consider it, neither did Eiyas 1bn Muawiyah or
Ekrimah and it was disliked by Al Zuhri, Maymoon Ibn Mahran, Ibn Sirreen, Saeed
Ibn Al Maseeb, Shuraih and Masroog. It was permitted by Sulaiman Ibn Yassar,
Urwah Ibn Al Zubair, Al Hassan and Atta. Abu Muhammad said that the opposers of
this practice said that it is like usury, but he rejects this point of view as being false. He
said that it is correct rental and there is no difference between the one who buys some-
thing for a price and sells it for a higher price, and the one who hires something for a
price and re-hires it for a higher price.

We would say that the most acceptable opinion is that man is not a mere commod-
ity which may be bought and sold. If man is treated as so he would be exploited. If the
principle of hiring and rehiring to somebody else is accepted, then man’s dignity would
be degraded, contrary to the honour b d on him by Almighty Allah, and contrary
to the desires of man himself inspite of his acceptance in appearance, because man by
nature refuses to be exploited, and if he accepts that, it is only under the pressure of
need and oppression. Rejecting such kind of practice is releasing oneself from suspi-
cions and protection from committing the prohibited. Prophet Muh d, peace be
upon him said, “the one who avoided suspicions, acquitted his religion and his honour
from committing the prohibited, and the one who fell into suspicions committed the
prohibited like the shephard who rears (his sheep) around (private) precincts until he
trespasses.” (2)

1) Kashaful Ghina'a vol. 3 P. 565 and Muntaha Al Eradat vol 2 P. 361
2) Sunnan Ibn Majah vol. 2 P. 1319
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Such practices like delaying wages and compelling the worker to abdicate any of
his rights are included in this prohibition.

Also some of the prohibited profitting is fooling and tricking, increasing the prices
above the legal limit.

The second rule of prohibition is not abiding by the purposes for which the recruit-
ment license was issued. In doing so he has committed disobedience of the authorities.
Allah Almighty says:-

“O ye who believe
Obey God and obey the Apostle
And those charged
With authority among you.” (1)

There is another version for this question. What if the recruiter agrees with the
recruited worker on a certain monthly wage say 500 or 800 Riyals and then lends this
worker to work for someone else for a higher wage, and the recruiter gets the differ-
ence.?

To answer this question a differentiation has to be made between two cases:- The
first one is that if the recruiter speculates on the worker, meaning that he pays him a cer-
tain wage and then directs the worker to work either for him or for another contractor,
as some contractors do, working on the probability of profit or loss. Such kind of hiring
is permissible and there is no disagreement on it we know of.

The second case is when the worker is recruited for a certain wage like 500 Riyals
and then lends him to work for 800 Riyals. In this case there is controversy.

In the Hanafi school of thought it is permissible for the hirer to lend the hired
worker for the same wage he pays to the worker or for a lesser wage. But if he lends him
for more than his wage the excess should be paid in charity. )

There is disagreement among the Malikis. Some of them think that it is permissible
for the one who hires a worker to re-employ that worker for someone else and bring the
wage he is paid back to his first employer. Some other Malikis think that it is not neces-
sary that the worker be the one who seeks hire for himself and then brings the wage he
gets to his employer, unless the worker agrees to do so in the first place. This is in case
that the work he is recruited for is not a specific job, such as a craft. ()

In the Hanbali school of thought it is stated that it is not permissible for an
employer to re-employ a free worker he is employing whether he is of age or under

1) Surat-ul-Nissa verse 59
2) Rad Al Muhtar Alal Dur Al Mukhtar vol, 6 P. 91, vol 4. P. 49
3) Mawahib Al Jaleel, Al Taj Wal Ekleel vol 5 P. 407 also Manh Al Jaleel vol 7 P. 461
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SOME FIQHI QUESTIONS

RULE ON SOMEONE WHO RECRUITS A WORKER
UNDER THE PRETEXT OF EMPLOYMENT, BUT
RELEASES HIM TO WORK FOR SOMEONE ELSE FOR A
CERTAIN AMOUNT OF MONEY PAID FOR SPONSORSHIP

All praise be to Allah, Cherisher of the Worlds, and all peace and prayer be upon
our Prophet Muhammad.

The answer on this question; it is not permissible to practice such thing.

Primarily the recruiter does not intend to employ that worker within the laws of
hiring, but really intends to exploit the license of recruitment issued to him by the gov-
ernmental authorities with following the regulati as well as exploiting the
worker.

This act falls within two rules of prohibitions. The first one is devouring the prop-
erty of other people falsely. Allah Almighty says:-

“And do not eat up

Your property among yourselves

As bait for the judges

With intent that ye may

Eat up wrongfully and knowingly

A little of (other) peoples property.(1)

In another verse Allah Almighty says:-
“Q ye who believe
Eat not up your property
Among yourselves in vanities.(2)

This prohibition includes all kinds of profitting which is made through deception
and tricks, even though they might have the appearance of being legal. Such deception
like enticing the worker and tempting him before recruitment, after which he discovers
that he was only exploited and all the terms of employment are not fulfilled. Allah
Almighty says:-

“Nor withhold

From the people the things

That are their due. (3)

(1) Surat-ul-Baqqara verse 188
(2) Surat-ul-Nissa verse 29
(3) Surat-ul-Araf verse 85
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ON RECORDING THE HOLY QURAN ON CASSETTE
TAPE *

All praise be to Allah alone and all prayer and peace be upon our Prophet Muham-
mad, upon his family and his companions.

The council of Al Majma al Fighi Al Islami in the World Muslim League, in its
tenth session held in Makkah Al Mukarramah during the period from Saturday 24 Safar
1408 H. to Wednesday 28 Safar 1408 H. Corresponding to 17 October 1987 to 21
October 1987. In this ion, the council revi d and di: d the ge from
Sheikh Mah d Mukhtar on the subject of recording the Holy Quran on cassette
tape, and passed the following resolution:-

What is recorded on cassette tape is the Holy Quran itself, recited in the voice of
the reciter, and that recording the Holy Quran is permissible and that does not con-
tradict the Shara. The advantages and profits from these recordings are numerous,
some of which are listening to it, plating on it, hing people the correct way
of reciting it and learning it by heart for those who intend to learn part of it.

The one who listens to the Holy Quran recorded in a cassette tape, is going to be
rewarded the same way as he listens to it live from a reciter. Recording the Holy Quran
on tape whether reel or cassette is one of the bounties granted by Almighty Allah,
because by doing so the Holy Quran would be wide spread and available among Mus-
lims, reminding them of the rules of Islam and its teachings, and be as a caller for non-
Muslims who might be guided, to the path of faith.

The same kinds of tapes and cassettes being used for recording songs and music
would not prevent from recording the Holy Quran on them or undervalue it, and this
can be looked at the same way as printing the Holy Quran on paper which is utilized for
so many other pruposes, one of which is printing songs. And Allah is all-knowing, and
all prayer and peace be upon our master Muhammad, upon his family, and his compan-
ions, and all praise be to Allah, Cherisher of the Worlds.

* Resolution No. 8 taken in the tenth session of the council of Al Majma Al Fighi Al Islami of the World Mus-
lim League held in Makkah from 17 October 1987 to 21 October 1987
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2- Removal of an organ from an animal which is permitted to be eaten and is
slaughtered in due form; or removal from another animal, in case of necessity, and
transplant that organ in somebody who is in need of that organ.

3- Removal of part of the body of some one, such as part of the skin or part of a bone,
and place that part somewhere else in the same body as a cure at the time of need.

4- The insertion of a peace of metal or any other industrial material for the treatment
of cases such as joints and heart valve or else. For the above four cases, the council con-
siders them permissible in the Shari’a when their conditions are fulfilled.

A group of medical doctors had participated in the discussion of this subject in this
session, They are:-
1- Dr. Al Sayed Muhammad Ali Al Bar
2- Dr. Abdullah Ba Salamah.
3- Dr. Khalid Amin Muhammad Hassan
4- Dr. Abdul Ma’abood Amara Al Sayed
5- Dr. Abdullah Juma’a
6- Dr. Ghazi Al Hajim

And all prayer upon our master Muhammad, upon his family and his companions,
and all praise to Allah, Cherisher of the Worlds.
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ON ORGANS TRANSPLANT

All praise be to Allah alone, and all prayer and peace be upon His messenger, our
master Prophet Muhammad, and upon his family, his companions.

The council of Al Majma’ Al Fighi Al Islam of the World Muslim League held its
eighth session in Makkah Al Mukarramah during the period from Saturday 28 Rabie
Thani 1405 H. to Monday 7 Jumadah Awal 1405 H., corresponding to 19 to 28 January
1985. In this session the council discussed the subject of organs transplant, in which
modern medical sci have achieved a ber of breakthroughs. This discussion
had been initiated by a question raised to the council by the office of the World Muslim
League in the united states of America.

The council reviewed the study on the subject presented by Sheikh Abdullah Ibn
Abdul Rahman Al Bassam in which he stated the controversy of the contemporary
scholars on this subjects, each group presenting their supportive evidence derived from
the Shari'a.

After extensive deliberations the council arrived at the conclusion that the evi-
dences of those who are in favour of the permission of organs transplant outweigh the
evidences of those who are against, and hence the council took the following resolu-
tion:-

Firstly: Taking an organ from a living person and transplanting it in some one else in
need of it, 50 as to save his life or to make him regain the functioning of one of the basic
organs, is a permissible action which would not violate the human dignity of the donor,
nevetheless, there is great benefit and help 1to the recipient of the organ, and it is a
legitimate good action in case that the following conditions are fulfilled:-

1- Taking an organ from the donor must not cause any damage to the donor or hamper
his normal life, because the Shari’a principle states that a damage is not treated through
causing another damage, if the case is so, the donor would have thrown himself into
destruction, and this is not permissible in the Shari'a.

2- Donation of organs must be done willingly and without any compulsion

3- The organ transplant must be the only possible medical means of treating the reci-
pient patient.

4- Both operations of removal and transplant of the organ must be made sure of their
success, normally or mostly.

Secondly: The following cases are considered permissible by way of priority:

1- Removal of an organ from a dead person to be transplanted in somebody else who
isin need of that organ, on condition that the dead person is of the age to carry out ordi-
nances and abstain from prohibitions. Permission must have been obtained from the
person prior to his death.

Resolution No | taken in the eighth session of the council of Al Majma Al Fighi Al Islami of the World Mus-
lim League held in Makkah from 19 to 28 January 1985.
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scholars about this (Qadyaniya) (Ahmadiya) sect, explaining the total coming out of
the fold of Islam of this sect.

Based on the knowledge about this sect, the regional parliamentary council in the
northern province in Pakistan passed a i lutionin 1974 in which they con-
sidered the (Qadyaniya) sect in Pakistan a non-muslim minority. Also in the national
assembly of Pakistan they passed the same resolution, considering the (Qadyaniya)
sect a non-muslim minority.

In addition to these beliefs of the (Qadyaniya) sect, it was proved by documenls

that Mirza Ghulam had sent messages to the british go during its col
of India, in which he requested the support of the british when he declared the prohib-
ition of (Jihad), because the british found strong resistence from the Muslims who took
up to Jihad against them. In the supplement of his book (Shihadat-ul-Quran)- the evi-
dence of the Quran - sixth edition, on page 17 he said, “I believe that whenever the
number of my followers increase, the number of those who belicve in (thad)
to believe that I am the christ or the mahdi would entail the rejec-

tion of (Jihad.)- see the message of Al Nadwi-League Publications, Page 25.

After reviewing the d about the (Qadyaniya) sect, its origin,
its dangerous aims and purposes which are destructive to the true Islamic faith, the
council of Al Majma’ Al Fighi decided unanimously that the (Qadyaniya) sect, which
is sometimes also named (Al Ahmadiya) is a belief which is totally out of the fold of
Islam, and those who believe in it are (Kafirs) and apostates from Islam, even though
they seemingly act like Muslims, but only as ameans of deception. The council also
states that all Muslims, gover and ir holars, writers and thinkers
should combat this stray group all over the world And Allah is (he grantor of all suc-
cess.
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FATAWA AL MAJAMIA AL FIQHIA

THE RULE ON QADYANIYA AND
AFFILIATION WITH IT*

All praise be to Allah and all prayer and peace be upon His Prophet, and upon his
family, his companions and all those who followed his guidance.

The council of Al Majma’ Al Fighi reviewed and discussed the question of the sect
called (Qadyaniya) which appeared in India in the nineteenth century. This sect is also
given the name (Ahmadiya), after its founder Mirza Ghulam Ahmad Al Qadyani in
1876. He proclaimed that he is a prophet who receives revelations, and that he is the
promised christ, and that prophethood was not sealed by the sending of our master
Muhammad Ibn Abdullah, the Prophet of Islam, peace be upon him (as it is the faith
of Muslims stated clearly in the Holy Quran and the Sunnah). Al Qadyani alleged that
revelation was descended upon him, and more than ten thousand verses were revealed
to him, and that anybody who disbelieves him is a (Kafir) disbeliever, and that Musli
must make pilgrimage to Qadyan, because it is the sacred place, same as Makkah and
Madinah, and it 1s what is named (Al Aqgsa) in the Holy Quran. All this is mentioned
in his book published under the title (Baraheen Ahmadiya) or the evidences of Ahmad,
and also in his message under the title (Al Tableeq) or the proclamation.

The council also reviewed and discussed the sayings and declarations of Mirza
Basheeruddeen Ibn Ghulam Ahmad Al Qadyani and his successor, in his book titled
(Aynat Sadaqat) in which he said “any Muslim who did not pledge allegiance to the
promised christ - meaning his father Ghulam Ahmad - whether he heard about his
name or did not hear about him, is a (Kafir) and an apostate of Islam (the above - men-
tioned book page 35). He also stated in their newspaper, (Al Fadhl) narrating about his
father Ghulam Ahmad himself who said:-" we are different from the Muslims in every
aspect, in Allah, in the Messenger, in the Holy Quran, in prayer, in fasting, in pilgrim-
age, in (Zakat) and there is an inherent difference in all that between us. “-(Al Fadhl
newspaper 30 th. July 1931).

It is also mentioned in the same newspaper (third volume) this statement™ that
Mirza is the Prophet Muhammad, peace be upon him, in allegation that is in evidence
of what is mentioned in the Holy Quran about Jesus Christ saying

And giving

Glad Tidings of an Apostle

To come after me

Whose name shall be Ahmad.”

(Anzar Al Khilafa, page 21)
The council also reviewed and discussed what was written by the trustworthy Muslim

*  Resolution No. 3 taken in the first session of the council of Al Majma Al Fighi Al Islami of the World
Muslim League held in Makkah during the period from 10 to 17 Sha'aban 1398 H.
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% Fatwa Criterion, A Case for Study s

Those stray groups would have achieved their purposes if not for the criteria and
controls set up by the Muslim jurists for the protection of the essence of the Islamic
faith. These criteria set up by the jurists have weakened the ar and defeated the
purposes and the plans of these groups, until they faded away. But anyway such inci-
dents have not come to an end in the time they were found in, and in our present time
we notice that those stray groups have again appeared in a different style such as
(Qadyaniya) and (Bahaeya) which came to existence as a result of Fatwa founded upon
ignorance and the conflict of civilizations as mentioned previously.

Hence, the question of Fatwa is an important one and if the Muslims abide by the
rules and criteria set up by the Muslim jurists for Fatwa, that would be enough protec-
tion of the Shari’a from the futilities of those who are far away from the righteous and
blinded by the lusts of their hearts or those who answer all that they are asked about,
whether knowing or not knowing the effects of their Fatwa. Allah is All-Knowing.
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the abrogated verses, and a leader of people who finds no other way than giving Fatwa,
and the third is only a fool, and I am not one of the first two and I hope that I would not
be the fool."

The jurists have set up conditions for the one to attain the right to tackle Fatwa.
Some of those jurists have stated very tough conditions so that those who are not qual-
ified for that would not indulge in giving Fatwa. Among those jurists is Imam Ahmad
who was asked whether a man would become learned in Figh if he learned one hundred
thousand Hadith by heart, and he said no, not even if he learned two hundred thousand
or four hundred thousand.

The most important of these conditions is that the (Mufti) must be knowledgeable
in the Holy Book of Allah and the Sunnah of His prophet, knowing all the correct evi-
dences. He must be knowledgeable in Arabic | ge and its literature. He must be
just and honest with a good intention to guide people in the right path, and spreading
the Shari’a rules. Imam Shafie summarized all that in his saying that “it is not permissi-
ble for any one to give Fatwa unless he is knowledgeable in the Book of Allah with all
the abrogations and similarities, its explanation and interpretation and what is meant
by the verse. He must be knowlegeable in the Hadith of the Prophet, peace be upon
him, the same way he knows about the Holy Quran. He must be knowlegeable in the
language and must use that knowledge in explaining the Holy Quran and the Sunnah.
He should know the differences between the regions and the different habits. If he ful-
fils all these conditions he may talk and give Fatwa on the (Halal) permissible and the
(Haram) prohibited, but if he is not like so he must not tackle Fatwa.?®)

Abu Bakr Al Hafiz Abu Bakr Ahmad Al Khatib Al Baghdadi added to those con-
ditions. He said a (Mufti) must have the ability to make deductions. He must have
strong observation, of good judgment. He must be cautions and prudent. He should not
do things hastely and he should make consultations. He must be religious, carrying out
all ordinances. He must avoid all suspicions and avoid all the false interpretations. He
must follow the righteous and the right methods of (Ijtihad). He must not be defeated
by forgetfulness or sleeplessness. He must not be described as being inaccurate or does
not ungerstand, or gives Fatwa with what occurs to him whether he knows or does not
know.®

All this shows that the question of Fatwa is a serious one. Giving Fatwa in haste
would have negative effects which would touch on the essence of faith, the thing which
would extend to those who are obliged by it, distorting their religion, and the religion
of the coming generations.
There are id in the Islamic history which tell about the stray
groups which caused a lot of trouble for Islam with their Fatawa which were imposed
by these groups on the:r societies, either because of ignorance on the realities of Islam

orimp lly b of the conflict of civilizations.

1) A'Alam Al Muwagq'in p. 36
2) Bee Al Faqih Wal Mutafagih, Al Baghdadi Vol. 2 pp. 157-158.
3) See Al Fagih Wal Mutafagih Vol. 2 pp. 157-158
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‘Wander astray from the Path
Of God, is a Penalty Grievous,
For that they forget

The Day of Account.”

As Almighty Allah forbade saying things about Him without knowledge, His
Prophet Muhammad peace be upon him also forbade and warned against saying things
about him without knowledge. Abu Huraira narrated that Prophet Muhammad peace
be upon said, “the one who narrates about me something which I have not said, let him
sit in his place in hell.”®

As Prophet Muhammad, peace be upon him, indicated that it is a serious matter
to tell lies about him, he, peace be upon him also indicated the seriousness of the busi-
ness of indulging in issuing Fatwa. He, peace be upon him said,” the one the most dar-
ing among you in issuing Fatwa is he the one the most daring to enter hell.”®

The companions of Prophet Muhammad, peace be upon him, inspite of their
enormous knowledge and their observation of all that is said or done by Prophet
Muhammad, peace be upon, were too cautious to tackle the questions of Fatwa even
if they knew the answers to the questions raised. In this concern, Abdulla Ibn Al
Mubarrak said, Sufyan told us narrated about Atta Ibn Al-Sayib about Abdul Rahman
Ibn Abi Laila who said, I encountered one hundred and twenty men from the compan-
ions of the Prophet, peace be upon him, and I guess he said in the mosque, and no one
among them had spoken without wishing that any other one of his companions spoke
instead. The meaning of Hadith is, wishing that his leased him from giv-
ing Fatwa. It is narrated about Ibn Abbas and Ibn Masood- and they are two of the most
learned among the panions of Prophet Muh d, peace be upon him- they said
the one who gives Fatwa on all that people ask him about is a mad person.” )

Other jurists followed the same cautious method. Abu Daood narrated that it is
heard that Imam Ahmad Ibn Hanbal, in so many incidents, when asked about a con-
troversial question,he answered by saying I do not know. He also said I have never seen
anybody like Ibn Oyayna concerning the issue of Fatwa. It was more easier for him to
say I do not know. Imam Ahmad so many times told his inquirer to go and ask someone
else, and if they ask him whom to ask he would tell them to ask the learned ones. When
Imam Malik was asked about one question, he would say I do not know, and when the
inquirer wonders about that, Imam Malik would tell him I do not know and you go and
tell the others that I do not know. )

It is also narrated about Ibn Sireen who said that Huzaifa said that the one who
gives Fatwa is one of three : one who teaches the Holy Quran and the abrogating and

1) Surat Sad verse 26
2) Musnad Imam Ahmad Vol. 16 p. 316

3) Sunnan Al Darmi Vol. 1 p. 67

4) A’Alam Al Muwaq'in, Imam Ibn Al Qayyim Vol. 1p. 34
5) Above ref-p. 33
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Saying things about Allah without knowledge includes all kinds of words or deeds
which disobey the ordinances or the prohibitions, whether that word was said, knowing
the q es of that disobedi or said because of ignorance. That also includes
the indulgence in all kinds of interpretation and tracking all that has disagreement with
the rules set by Almighty Allah for His servants and ordered them to follow and abide
by.

Allah Almighty forbade His servants from lying and from ascribing false things to
Him, through permitting what is forbidden by Him or forbidding what is permitted.
Allah Almighty warned against His punishment:

But say not- for any false thing

That your tongues may put forth,-

“This is Lawful and this

Is forbidden” so as to ascribe

False things to God. For those

‘Who ascribe false things

To God, will never prosper."

In another verse Allah says:
In such falsehood)

Is but a paltry profit;

But they will have

A most grievous Penalty. @

Allah Almighty also forbade His servants from following or responding to their
whims, because that would mislead the one and would result in deviation from the path
of the truth and guidance. Allah Almighty says:

Follow (O-men) the revelation

Given unto you from your Lord

And follow not, as friends

Or protectors, other than Him.

Little it is ye remember

Of admonition.®

Allah mentioned forbidding His prophet David from following his whims and the
lusts of his heart:

O David ! We did indeed

Make thee a vicegerent

On earth: so judge thou

Between men in truth and justice

Nor follow thou the lusts

(Of thy heart), for they will

Mislead thee from the Path

Of God: for those who

(1) Surat-ul-Nahl verse 116

(2) Surat-ul-Nahl verse 117
(3) Surat-ul-A'raf verse 3
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1 have come accross a young Muslim student in the united states who was giving
Fatawa on fasting even though he was not qualified to undertake such work. Inspite of
his good intentions, he might have said something prohibiting what is permitted or per-
mitting what is prohibited, a thing which he would have avoided, if he did not indulge
in (Ifta). So many ill practices occur and touch on the fundamental affairs of the reli-
gion. Tt is easy to see the negative effect of such action, if these (Fatwa) were directed
to the people who have newly embraced Islam, a thing which would distort the image
and realities of Islam.

Secondly the other category are those who think that they have the absolute
knowledge and qualification for (Ifta) because of their leadership of a religious group
or sect or their affiliation to any one of those. The knowledge and qualification of such
people, in most cases, is not more than what helps them to sustain that leadership. The
most dangerous thing is that, these people give their (Fatwa) only to serve the purposes
of their leadership.

In the Islamic history there are so many incidents in which such groups used to
issue (Fatwa) for their own purposes, contrary to the correct Shari'a rules. But
nevertheless all these have faded away.

The category of those young Muslim students are not as dengerous as the other cat-
egory who issue Fatwa for the service of their purposes, without any consideration for
the righteous.

The conference which was convened in Baghdad during the Iraqi occupation of
Kuwait had given a clear picture of that category of (Mufti). Although Islam in its gen-
eral principles and its clear rules which are known by all Muslims, has prohibited injus-
tice and aggression, and put more emphasis on the sanctity of the self, the property and
the honour and on the rights and the dignity of the Muslim, those conferees neglected
all these principles and rules, and for the sake of their own interests, they gave their
support to the aggressor and encouraged him. They gave their Fatwa on what is not per-
mitted for a Muslim to give a Fatwa on, because in doing so there would be an insult on
Islam, on its principles, its Shari'a, its civilization and its values.

I say, the most serious thing resulting from the lack of criterion for the Fatwa, is
saying something about Allah without knowledge. That is a serious offense, and Allah
prohibited that on His servants, and considered that one of the highest degrees of sin-
ning. It is more serious than adjoining gods with Allah. Almighty Allah says, starting
with the less sins to the most serious:

“Say: The things that my Lord

Has indeed forbidden are:

Shameful deeds, whether open

Or secret, sins and tresspasses

Against truth or reason, assigning

Of partners to God, for which

He has given no authority,

And saying things about God

Of which ye have no knowledge."

(1) Surat-ul-A’raf verse 33
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FATWA: ITS CRITERION AND EFFECTS
(A Case For Study)

Dr. Abdur Rahman Ibn Hassan Al Nafisah.”

Any nation, in the framework of its demarche would not envisage a more difficult
question than the question of the interpretation of the rules and the methods which it
believes in or abides by in the management of its affairs. In this concern, the nation
might not emphasize something morethan the emphasis given to the qualifying and the
proficiency of those who undertake the responsibility of interpreting these rules. That
is why it is noticed that the interpretation of constitutions and foundation regulations
in the countries which follow a secular system, finds a very high concern.

This is not doubted because managing the affairs of man and his behaviour is con-
trolled by rules and methods. It is told that the commander of the british forces in the
second world war was not so concerned with the progress of the battle against the Ger-
mans as he was concerned with the honest functioning of the judiciary in his country,
because he was aware that smooth running of things and the solidarity in the home front
is enough protection against defeat.

As man was much concerned with these rules, he was also concerned with their
interpretation so as to gurarantee the safe application of these rules, and hence the
effort exerted in the interpretation of these rules is much more than the effort of estab-
lishing them. So the role of the interpreter of the rules is designed in such a way so as
to protect him against indulgence and exceeding of limits, the same way that protects
him against ignorance and errors.

I say inspite of all this concern for the interpretation of the secular rules and regu-
lations, they would not reach the standard of the Shari‘a of Islam, as seen in the protec-
tion of its rules against all kinds of deviation. The Muslim scholars have implemented
the criteria and the scientific methodology and regulation for the science of interpreta-
tion, the sci of foundations of jurisprud and the science of Hadith.

I say, in this framework I would like to present an important question for discus-

sion, that is the question of the phenomenon of (Ifta) - giving the Shari'a point of view
or ruling- among Muslims, and the dangers which might result from such a phenome-
non. A number of people undertake the giving of (Fatwa) on problems concerning the
essence of faith, even without being qualified for that. This group of people falls into
two categories:-
Firstly: Those who follow their faith and abide by it, and because of that they think they
have attained the qualification to carry out (Ifta) in any problem presented to them.
Among these you find young Muslims, doing their studies in the West and who are full
of enthusiasm and also for the scarcity of qualified (Mufti)- a qualified religious scholar
capable of giving (Fatwa)- there, and also because of the numerous inquirers on the
religious affairs among those people who have newly embraced Islam.

* Editor-in-Chief
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The scholars in the Kingdom of Saudi Arabia, whether in the past or in the present
used to issue collective (Fatawa) which were so comprehensive and decisive. That is
why nowadays, the Kingdom of Saudi Arabia is one of the countries which have a firm
stand in the fight against and the control of narcotics.

The Board of Scholars issued, with the agr of all bers, a resol
concerning the smuggling and promotion of narcotics. The resolution was numbered
38, dated 20/6/1407 H. It states the following:-

Firstly: The punishment on the smugglers of narcotics is death penalty, because intro-
ducing narcotics into the country will have serious effects, not only on the smugglers,
but also on the whole Ummah. The same punishment is imposed on the importer or
receiver of narcotics from abroad with the purpose of supplying the local promoters.
Secondly: As for the promoters and traffickers, the Board of Scholars issued resolution
numbered 85 and dated 11/11/1401 which states that, the one who is caught promoting
or trafficking narcotics whether by manufacturing, importing, selling or buying, or by
any means of spreading them, will be punished according to (Taazeer) principle
whether by flogging, imprisonment or payment of a fine, if he was caught for the first
time, But if he repeats that, he would be punished in such a way to stop him from caus-
ing mischief in the society even to the extent of imposing the death penalty on him. In
support of all these resolutions, the Board of Scholars issued another resolution in its
27 th. session dated 6/6/1406 which states that reporting of the smugglers, promoters
and traffickers of narcotics and intoxicants or the other criminals is a duty on all those
who are aware of this resolution, and that carrying out this duty is part of the mutual
advising on righteousness which is prescribed in the Holy Book and the Purified Sun-
nah,

In all these resolutions, the Board of Scholars included that the correct procedures
should be followed concerning the processing of the cases on narcotics and that the sub-
stantiative evidences should be presented before the passing of judgments.

As a means of determent and informing the public, those who are convicted in the
cases of narcotics should be publicly defamed through the media. The authorities in the
Kingdom of Saudi Arabia have sent to trial a number of these promoters and traffickers
who had been found guilty and received their due punishment.

In the effort to eliminate the phenomenon of narcotics, the president of the united
states, George Bush, issued a decree for the fight against narcotics inside the united
states and outside it, where narcotics have a destructive effect among the youth.

Narcotics are causing a big threat to the health of people. Severe punishments
should be imposed on all those who deal in them. Jurists should not neglect the relation
between narcotics and the other intoxicants, and punishments should be imposed on
both crimes.
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The Muslim scholars of the ancestry knew the dangers of hashish and its destruc-
tive effects on the individual and on the society, and so exerted all efforts fighting that
phenomenon and revealing to the public the dangers of that hashish. A ber of Mus-
lim scholars were so much concerned with fighting hashish and narcotics, among whom
are three prominent figures:-

1- Qutb-ul-Din Abu Bakr Ahmad Al Qastalani, who explained the danger of hashish.
He wrote the oldest, book on the subject, revealing the rule of the Islamic Shari’a on
hashish.

2- Sheikh of Islam Ahmad Ibn Taimiyah, who spent a large part of his life fighting and
confronting the phenomenon of hashish and all narcotics and intoxicants, explaining
the danger behind them. His numerous (Fatawa) on the subject of hashish and intoxic-
ants had, and still have, a great effect on the rulings issued by the contemporary jurists
and scholars.

3- Imam Badr-ul-Din Al Zarkashi, who fought the phenomenon of hashish which was
wide spread at his time. He wrote a book on that subject entitled “Zahr ul Areesh Fi
Tahreem Al Hashish.”

The Muslim scholars wrote so many books in which they explained the rules of the
Shari’a on the indulgence on narcotics. They paid a special attention to the allegations
of those profligate people who alleged that there is no textin the Shari’a stating the pro-
hibition of narcotics. In their efforts, those scholars refuted all those allegations and
revealed the reality of narcotics.

Some of the books written on the subject:

1- Takreem-ul Maeesha Fi Tahreem-ul Hashisha.
By Qutb-ul-Din Abu Bakr Muhammad
Ibn Ahmad Al Qastalani

2- Dthil-ul-Areesh Fi Hal Mana Al Banj Wal Hashish.
By Muhammad Ibn Ibrahim Al Halabi Al Hanbali.

3- Al Dur-ul-Waseem Fi Tawsheeh Tatmeem Al Takreem Fi Tahreem Al Hashish Wa
Wasfihi Al Thameem.

By Abdul Basit Ibn Khalil Al Hanafi.

The movement of fighting narcotics initiated by those scholars was so effective and
fruitful. A number of Muslim governers had adopted their reformatory ideas and
embarked on fighting that evil. Al Zahir Baibars who was the ruler of Egypt and (Al
Sham)- Great Syria-decreed that punishment of dealing in wines and narcotics was
decapitation. After him came Saif-ul-Din Qudaidar who ordered the elimination of
wines and the burning of hashish.

The efforts of those Muslim reformists continued until our present day, and as a
result we see that a number of the present Muslim countries wage wars against narco-
tics, and issue the rules and regulations which would help fight the abuse of drugs,
promotion and trafficking of narcotics.
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HASHISH AND THE EFFORTS OF THE MUSLIM RULERS
AND SCHOLARS IN FIGHTING IT

Dr. Abdul Aziz Muhammad Al Zaid*

There is nothing more dangerous to man than the loss of his mental powers and
ability to think properly. Whenever this malfunction occurs, man will no longer sustain
the state of being of a normal character, capable of being useful to himself or to his com-
munity. Because of that, Islam considers the protection of the mind one of the five
necessities, which are the protection of the religion, protection of the self, protection
of the offspring, protection of the property in addition to the protection of the mind. As
wines and liquors, in their different kinds, are very dangerous and destructive to the
mind, so many wise people pied th Ives with explaining that danger on the
individual and the society.

It is no doubt that as Islam came down to uplift man, it will not give allowance to
what would obstruct and render useless that energy which Allah bestowed on man so
as to be able to differentiate between virtues and vices and between the useful and the
useless. As drunkenness and intoxication are means of impairing the mind, Islam took
a strong stand against wines and liquors, and succeeded to a great extent to eliminate
them from a society in which the habit of drinking wines was so deep-rooted. A verse
from the Holy Quran states:-

“Qye who believe!

Intoxicants and gambling

(Dedications of) stones

And (divination by) arrows,

Are an abomination,-

Of Satan’s handiwork;

Eschew such (abomination)

That ye may prosper. (1)

Prophet Muhammad, peace be upon him, explained that whatever affects the
mind and results in intoxication, whether much or little is treated and takes the same
rule as that of wine, and the same punishment is imposed. He, peace be upon him said,
*all that intoxicates is (Khamr)-wine, and all wine is prohibited.”

Through time, the Muslim Ummah was confronted with another destructive
poison, which is hashish. It was first introduced into the Muslim world by the Tatars
when they invaded the (Dar of Islam) the Islamic countries.

It was used as a means of destroying and disintegrating the solidarity of the Muslim
world and paving the way to the Tatars invasion.

* Associate Professor, King Abdul Aziz University, Jeddah,
(1) Surat-ul-Maida verse 90
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of these alliances for the achievement of the balance of power. One of the most signif-
icant alliances known in the history of Islamic diplomacy was the alliance between
Haroon Al Rasheed and the Emperor Charlemagne.

Thirdly: The Peaceful Purposes:

1- The ambassadorial missions aim at affirming and strengthening the inter
through intermarriages between the rulers as a means of augmenting the relations
between them by kinship. Also there were the delegations for the e: ion of either

congratulations or condolences, or simply for the exchange of presents in the different
occasions.

2- Settlement of Differences:

The Islamic ambassadorial missions played a good role in the settlement of differ-
ences between the Muslim rulers through approaching each other and appreciation of
the different points of view, where an agreement would be reached after which an oath
of allegiance is sworn.

3- The Cultural Exchange:

The Islamic amt dorial missions included, as part of their activites, bringing all
disciplines of knowledge to the Muslim world, in observation of the Islamic obligation
of seeking knowledge.

4- One of the important purposes of the ambassadorial mission then, was the diffusion
of information concerning the changes which take place when a ruler is changed or
when he dies and another ruler replaces him. Such information was diffused to all coun-
tries whether Muslim countries or non-muslim. The news of the change of the ruler was
not only diffused to the Muslim countries alone, but some rulers used to send envoys
to the rulers of the Christian countries to inform them that they assumed power.

=¥+



* Ambassadorial Missions in the Islamic System %

Aims of the Ambassadorial Mission:

Firsty: The Contractual and Legislative Aims:

1- The spread of the Islamic (Da'awa) call. When the ambassadorial mission was first
implemented during the time of Prophet Muhammad, peace be upon him and the
Kalifas, blessings of Allah be upon them, the first purpose of that mission was the
spread of the Islamic (Da’awa) call and the teachings of Islam. Prophet Muhammad,
peace be upon him, utilized all means to attain the aim. The period between (Sulh Al
Hudaibiyah)- the treaty of Hudaibiyah-and the death of Prophet Muhammad, peace be
upon him, wi d alotof mo and activities in the field of (Da’awa). So many
people embraced Islam following the delegation of envoys to that purpose.

2- Freeing and Exchanging Prisoners of War,

The prisoners of war might be freed or exchanged through the pay of acertain
ransom or freeing of a corresponding number of prisoners from the other side. This
practice is derived from what Prophet Muhammad, peace be upon him had done after
the battle of (Badr). For every prisoner of war to be freed a certain ransom was to be
paid to the Muslims according to the financial capability of each prisoner. In case that
the prisoner was unable to pay that ransom, he was asked by Prophet Muhammad,
peace be upon him, to teach the Muslim children how to read and write instead. In an
incident, Prophet Muh dr d some Mulslim prisoners in Makkah with a
woman prisoner from the tribe of (Fazarah), and according to this practice, the succes-
sors of Prophet Muhammad, peace be upon him, used to do the same

3- Mobilization to Jihad:

The Islamic abmassadorial missions have played a big role in repulsing outside
danger on the Muslim countries. The Muslim rulers used to ask help, through these
missions, from each other to be able to deter any kind of foreign aggression on them.

Secondly: The Security and Defence Purposes
1- The ambassadorial missions conduct negociations for the conclusion of armistices
and treaties. In the Islamic system, this practice was continuously followed. When
Prophet Muhammad, peace be upon him, settled down in Madinah, he concluded a tre-
aty between the different tribes in Madinah. There was a treaty between the two major
tribes in Madinah, (Al Aws) and (Al Khazraj) for the respect of the good neighbourli-
hood, and between those tribes and the jews in Madinah, who were allowed the free-
dom of worship and the ownership of their properties. These treaties came as a result
of the efforts exerted by the ambassadorial missions. In one dc of these treaties
it was acknowledged that the ambassadorial mission was a basic means of finding out
the solutions for all kinds of disagreements between the parties. This means that the
bassadorial mission r ins such an effective means for the conclusion of treaties
and settlements.

2- The Formation of Alliances:

The idea of forming alliances was first implemented in the field of international
relations as one way of securing the countries of the allies and maintaining their
interests. Because of the efforts of the ambassadorial missions there was support and

| defence agr between the allies. The role of the Islamic ambassadorial
missions was recorded in history, that they had a far reaching effect in the conclusion
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people all that he encounters, so the showing of greatness would throw terror into the
hearts of envoys from othe countries. For this reason the Islamic state bade farewel to
the envoys the same way they were received so that the picture of greatness remains
stuck in their mind.

The Rights of Envoys:- These rights include;

1- The practice of public freedoms. The envoys to (Dar) of Islam have the right to prac-
tice complete freedom of transport and movement in all parts of (Dar) of Islam, free-
dom of worship and performance of religious rituals. It is reported that Prophet
Muhammad allowed the members of the delegation of christians from Najran to con-
duct their sermons in the mosque of Madinah. The jurists state that there is no objection
that the (Dummi)- a non- muslim living in (Dar) of Islam- establishes his own place of
worship inside his home. The (Dummis) also have the right of trading and commercial
activity according to the limits permitted by the Shari’a. The envoys also have the right
of expressing and announcing the purpose of their mission, during which they would be
in total security and under protection until they go back to their home countries.
Prophet Muhammad, peace be upon him, never prevented the envoys in missions to
(Dar) of Islam, from expressing their own points of view, even if that view was contrary
to the Shari‘a.

2- The Financial Privileges:

The envoys. whether Muslims or non-Muslims. were exempted from the payment
of (Oshoor), which is corresponding to custom duty nowadays. the jurists stated that
the envoy sent by the King of the Romans, or the one who is granted custody were not
to be asked to pay (Oshoor), except when they have goods for trade. But if they do not
charge the Muslim traders or envoys, they would be treated the same way

3- The Sanctity of Personal Effects:-

In (Dar) of Islam, nobody is given permission to search the personal effects of the
enoys in official missions. or intercept their mail or read it, whether regular mail or
classified one. because these envoys are considered in immunity.

The Obligations of Envoys:

In exchange of the rights acknowledged by Islam for the envoys, there are some
obligations on them, which are required by the Islamic system of security for the preser-
vation of the Muslim faith.

The envoys are obliged to observe the following:

I- Respect to the Islamic beliefs and the rituals performed. They should abstain from
saying, or doing anything which might be interpreted as an act against Islam and its
teachings. The envoys of the Islamic state to the non- Islamic states are also obliged to
respect the traditions and customs of the countries they are assigned to. But they do not
have any obligation towards the practices which are contrary to the teachings of Islam.

2-Non-Interference:

Envoys should not interfere in the internal affairs of the countries they are assigned to
or cause any kind of instigation, or make any contacts with opposing groups, if there are
any.
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Islam acknowledges that the envoys and messengers who enter (Dar)-land-of
Islam, whether at war time or peace time, should be granted protection and immunity.
The immunity which they receive would enable them to carry out their assignments at
ease. This immunity will continue to be offered even if the envoy does something
punishable. Since the time of our Prophet Muhammad, peace be upon him, such kind
of i ity was being impl. d and practiced. When the envoys of Musailamah
came to Prophet Muhammad, peace be upon him, and told him that Musailamah is the
messenger from Allah, Prophet Muhammad, peace be upon him, told them that, “if I
were a murderer of messengers, I would have killed you.” The Islamic states, at all
times, have respected this principle. Immunity was granted to all envoys, whether Mus-
lims or non-muslims.

The Establist of Ambassadorial Missi
For the blist of an amb dorial mission, there are some factors which
should be provided for;

1- The person or persons chozen to be envoys should be of high qualifications and effi-
ciency. Prophet Muhammad, peace be upon him used to choose the envoys from the
well-spoken companions who were known for their high intelligence, their honesty,
integrity and their loyalty in carrying out the missions they were assigned to.

The envoy should have the following characteristics

a- he should be well- born and of good origin
b- he should be of good health and presentable character.
c- he should be daring and courageous well-versed and opinionated, of sound judg-
ment, resilient, affable, non-irritable and trustworthy
d- he should be knowledgeable in the different fields, such as knowledge of the Islamic
ordinances and rules and be able to utilize that knowledge in carrying out his job.
2- The Credentials:- at the time of Prophet Muhammad, peace be upon him, there was
a tradition of delivering a message to the head of the state to which an envoy was

gned. That included two things. The first one was a prescmanon and biog-
raphy of the envoy, and the other one was an explanation of the mission.

This tradition was followed during the time of the Kalifas. The passport was also
known in the Islamic state. An envoy used to be given an official document showing the
name of the envoy, his designation and the mission he was to carry out. This document
was used for the purpose of identification at the checkpoints. Envoys carrying such
documents were served and their missions facilitated.

3- Reception of Envoys, - Since the time of the formation of the Islamic state, the recep-
tion of envoys was a known practice. Prophet Muhammad, peace be upon him, used to
receive the envoys in the major mosque in Madinah. The envoys were well-received
together with the members of their delegation. The Kalifas followed the same tradtion,
and so did the Kalifas in the (Amawi) and the (Abbasid) states. In the (Amawi) state
Al Walid Ibn Abdul Malik built a guest house for the envoys. Reception ceremonies
were much emphasized here as well as in Andalusia, and the other Islamic states. The
aim of honouring the envoys was for two things:- the first one is that the envoy repre-
sents the head of the state who delegated him, and hence honouring him was honouring
to the head of his state. The second one is that the Islamic state was concerned of show-
ing its strength .nd its greatness. As they know that an envoy would convey to his

=33 =



% Vol. 111 Nineth Edition 1991 Contemporary Jurisprudence Rescarch Journal 4

and provides for the needs of people. The ambassadorial mission is one of the essential
ties between the different countries between which the distances have become very nar-
row in this time, and the ¢ i are interchangeable. Such kind of ties have
become inevitable, serving the people charged with authority and enabling them to
satisfy the needs or their people and sustain settlement and security in the Muslim soci-
ety.

Characteristics of The Ambassadorial Mission in Islam

Firstly: The ambassadorial mission is directly connected with the Islamic faith. Those
who are assigned to this mission should not be lenient with those who have enemity to
the Islamic faith or try to hinder its progress, even if they were close relatives. Allah
Almighty says:-

“Thou wilt not find

Any people who believe

In God and the Last Day,
Loving those who resist
God and His Apostle,
Even though they were
Their fathers or their sons,
Or their brothers, or
Their kindred. (1)

In performing their assignment, those people in charge of the mission should not
abstain from offering help and assistance to even those people who have different faith
but do not casue any threat to Islam or transgress on the believers. Allah Almighty
says:-

“God forbids you not,

With regard to those who

Fight you not for (your) Faith

Nor drive you out

Of your homes,

From dealing kindly and justly

With them : For God loveth

Those who are just.2)
Secondly: For sending an amb dorial mission, there should be a legitimate reason
for doing so. This reason should be compatible with the aims of the Islamic Shari'a,
otherwise the ambassadorial mission would receive no regard.

Thirdly: Immunity on Envoys and Messengers:

1y Surat-ul-Mujadila verse 22

2) Surat-ul-Mumtahana verse 8
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AMBASSADORIAL MISSIONS
IN THE ISLAMIC SYSTEM

Dr. Hassan Muhammad Safar*

A diplomatic mission or an embassy is an official envoy or envoys accredited to a
foreign government or sovereign to carry out a special assignment. The Holy Quran
states the permissibility to send such envoys.

“(But the treaties are) not dissolved

With those Pagans with whom

Ye have entered into alliance

And who have not subsequently

Failed you in aught

Nor aided any one against you.

So fulfil your engagements

With them to the end

Of their term : for God

Loveth the righteous.” (1)

This verse states the order for Muslims to fulfil their engagements and respect the
teaties between them and the other people, in enhancement of the legitimacy of obliga-
tions and their permissibility in the international relations which come as a result of the
efforts exerted by the envoys and delegates.

Included in the Sunnah we find a number of occasions where Prophet Muham-
mad, peace be upon him had sent envoys with messages to the chiefs and rulers of the
states at that time in the Arabian Peninsula or outside it. He, peace be upon him dele-
gated messengers to Al Harith Al Himyari, the King of Yemen then and to the Coptic
King of Egypt and to the King of Ethiopia.

:d

Islam respects envoys and provides prc ion for them. E of this can be
found in the Hadith of Prophet Muhammad, peace be upon him, to the messengers of
Musailamah, when they said something which did not please him. He, peace be upon
him told them, “were I a murderer of a messenger, I would have killed you both.™ All
that indicates the legitimacy of the amb dorial mission in the Sunnah.

As for the consensus of jurists, there is no indication that there is any objection to
the legitimacy and permissibility of the delegation of an ambassadorial mission. This
consensus shows that the Muslims recognise the ambassadorial mission as a means of
inter ication and interrelations between them and the other people. In the
Islamic legislation there are many rules for the regulation of the different aspects of life

*  Assistant Professor, Department of Islamic Studies, King Abdul Aziz University, Jeddah.

(1) Surat-ul-Tauba verse 4
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Exemption from Duty Charges:

Duty charges may be exempted but without defeating the purpose of these duty
charges. These are:-
a- The low charges which would not hinder anybody from getting the service and would
not cause any damage to social justice.
b- The charges for which a system of exemption is too difficult to followed, such as the
entrance fees to the public gardens, museums or bridge crossing.
¢- The charges the aim of which is not financial, such as making the people aware of
their duty towards the services and the organisation of using them. These are out of the
exemption.
d- The high expenses which may hinder the low icome people from benefitting from the
services.
Such people might be exempted by following these steps:-
1- No exemption except for the group whose inability to pay has been proved, or that
payment of duty charges would cause damage to them.
2- utilization of the data available to the administration of zakat for the identification
of the group eligible for exemption.
3- If the purpose of these duty charges was a financial one only these might be exempted
completely if need be.
4- If the duty charges have another purpose other than the financial one, a partial
exemption of the financial side might be carried out.
5- Duty charges may be imposed in an ascending order according to the income of the
individual.
The Importance of Charges Revenues:

These can be seen in two main sides:-

1- Local finance
2- Economic and social effects.

Firstly local finance:-

Expansion in the Local finance is considered one of the characteristics of the
Islamic economic system where there are revenues which are collected and spent loc-
ally, which means that a local budget is necessary to be designed. Zakat is one of the
most important tributary of the local finance. Local taxes and local duty charges hold
significant place in the local revenues which should be spent where they are collected.

The Economic and Social Effects of Duty charges:-

Most important of these effects are:-
1- Through the collection of the revenues from the duty charges, the organs of the local
government continue to provide and maintain and imporve their public services.
2- The improvement of the economic efficiency
3- The just distribution of subsidies.
4- Employment and achievement of economic stability.
5- Educating the individuals by arousing their awareness towards their duty to preserve
the public utilities, use them well and advise others to do the same.
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vate sector, such as internal and external security, the judiciary, issue of licenses and
the authentification of contracts and these are subdivided into two subdivisions:-

1- Undividable services for which duty charges can not be imposed because the
beneficiary of these services can not be identified directly, and those who do not want
to benefit from these services can not be eliminated when payment of the charges is
due. So these services such as security are to be provided by the state free of charge, and
pay the expenses from its own revenues.

2- Dividable services which are not to be provided by the private sector, and they are
subdivided into two subdivisions:-

a- Necessary services for the individual and the society, such as the judiciary services.
These services can be divided and the beneficiary can be directly identified, and hence
duty charges might be imposed on them or they might not be imposed because of the
imporance of these services to the whole society and they compose the major fi

of the state. Principally the state does notimpose duty charges on the judiciary services,
but if there was a need for that it would be correct to impose them.

B- Services provided by the state such as issuing licenses, certification of contracts and
control of markets. Duty charges may be imposed on such services.

The Second one is the services which do not fall within the functions of the state.

The private sector may participate to provide these services such as health services, The
state is allowed to take duty charges for these services when provided by it. Duty
charges are to be determined according to the importance of the service provided.

Conditions of Charging:
In Islam there are conditions to be fulfilled for the imposition of duty charges:-
1- There should be need for that imposition.
2- Authorization from the authorities
3- Causing no harm or damage to the people on whom duty charges are to be imposed.

Determination of The Duty Charge:

There are some determinants for prescribing the amount of the duty charge. The
first determinant is the principle of “The benefit is to be equivalent to the effort.” and
so vice versa. Here the duty charge should be in accordance with the benefit the
beneficiary gets from the services provided. If the state imposes duty charges equal to
the expenses paid to provide the service, that would be within the frame of that princi-
ple, a thing which is not denied, as the state is supposed to be just. Also it would not be
correct for the state to make the duty charge higher than the expenses of the service,
and it does not have to make it less, only in exceptional cases.

The second one is the evidence of interest. The duty charges should be divided into
three standards:-

A- charges which are less than the expenses of the service. These include the services
which constitute the functions of the state, such as the judiciary or the services which
will have considerable national return, such as the elementary education or the basic
medical services.

B- Charges which are equal to the expenses of the service such as the necessary services
which the imposition of a duty charge would not hinder such as higher education.

C- Charges which are higher than the expenses in the cases when the state needs to
increase its revenues or when more funds are needed for the imporvement of the ser-
vices provided. This should not iclude the basic services.
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of revenues, at the time when the previously cited Shari'a evidences generally indicate
the permissibility of imposing duty charges in so many ways, such as:-

1- The Islamic state at the present time might need more funds to neet the Shari'a public
expenses and achieve the Shari'a considered economic and social aims.

2- By imposing duty charges, the state will be enabled to continue providing the public
services and improving the standard of these services.

3- The duty charges are considered Shari'a interes where they can be used as a means
of conserving the just distribution. For this reason the imposition of duty charges is
permissible in Islam for they help achieve the Shari'a public interests.

The Acceptable Opinion:

Before mentioning the acceptable opinion I have to indicate that this research is
designed within three major prepositions:-
1- The explicit inequivocal unchangeable Shari’a evid s are the ones which lead to
the conclusions and the rules.
2- L discuss the abosolute Shari’a rule regardless of the consideration of neither time nor
place, nor a certain economic situation.
3- 1 have discussed the rule on a partial comp of a wide ic system, and
consequently this partial component should not be treated separately or rushed to
application as such, but rather it should be dealt with within the framework of the
Islamic economy as a whole, as it is an integrated system. The application of parts of its
component and neglecting others would lead to discrepencies and negative effects
which might be taken against the system.

As regards to the question of duty charges we should emphasize the importance of
securing two major factors of this question:-
1- The principle of social consolidation should be achieved so as to reduce the counter
effects of the imposition of duty charges on the poor.
2- The state should limit itself to its major functions and its role in the economic activity,
which means that there should be no expansion in the economic activity and the public
services which might lead to the narrowing of the field of duty charges and their
importance.

From all this discussion for and against the imposition of duty charges I conclude
by stating these two things:-
1- There is no explicit, strong and clear evidence which indicates generally the prohib-
ition of duty charges in the Islamic finance, and prevents them being a source of
revenues.
2- The evidences cited in favour of the permissibility of duty charges indicate as a whole
that the imposition of duty charges is permissible in the Islamic finance and that it can
be a source of revenues for the Islamic state in the present time.

Identification of Services Charged
And The Conditions of Charging:

The public services are divided into two categories. The first one is the services
which fall within the functioning of the state and which must not be provided by the pri-
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The evidence on the permissibility of taking charges which can be deduced from
the previous statements is that if it was correct in Islam that the private sector provides
these services for certain charges, it is also correct at this time that the state, if it chooses
to provide these services, whether alone or in collaboration with the private sector, to
take duty charges which are in most cases less than the cost.

C- The Health Services:

All the jurists are on agreement that it is correct that the private sector and the
individuals practice and provide these services, and it is correct to take duty charges in
return. Ibn Qudamah said that “there is no disagreement” that he knew of concerning
this permissibility of taking duty charges for the medical or health services, which was
privately practiced since the time of Prophet Muhammad, peace be upon him. Al
Bukhari narrated about Ibn Abbas, blessings of Allah be upon them, that (Prophet
Muhammad, peace be upon him, had undergone a cupping operation, after which he
paid the cupper his wage). As the health service was provided by the private sector
which imposed duty charges, higher sometimes than the real cost, it is correct for the
state to provide these services and impose some duty charges to cover some of the
expenses.

The Sixth Evidence:

Secing some of the statements of the jurists on (Rasm) duty charges and the rare
cases of the application of these charges in the Islamic history, we can arrive at a general
view on the rule on (Rasm). An example of this is what is narrated about Sheikh of
Islam Ibn Taimiyah who was asked about the wages the village heads get and whether
those wages were (Halal) permissible or (Haram) prohibited, and he answered that, “if
the head of the quarter gets his wage in return of the watching he carries out without
transgressing on other people, then that wage is (Halal)”.

The wage of the head of a quarter is similar to (Rasm), especially when that head
is employed by the authorities. It was stated in Majalatul Ahkam Al Adliya “if the
residents of a village hired “Imam", a scholar to lead them in prayer, or a teacher or a
caller for prayer, and that person does his job, he should get his wage from those
villagers."™ Most of the services provided nowadays by the state, used to be taken care
of by individuals, such street lightening, water supply, public health and street
sweeping, and people used to pay to get these services. We can see now that the state
provides these same services, and applyihg the same principle, people should
contribute in the expenses of these services.

Some of the practical examples of imposing duty charges is the duties taken for
coining in the early times of the Islamic state. It was also narrated that some of the
Islamic states used to impose duty charges on the ships which stop and get services at
their sea ports.

The Seventh Evidence.:-

The fulfillment of the publicinterest may be cited as evidence for the permissibility
of imposing duty charges, where there is no explicit (Nass), text in the Holy Quran or
the Sunnah or consensus of jurists or analogy, indicating the prohibition of such kind
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local taxes are imposed on certain people, duty charges can also be imposed to meet the
costs of the public services the beneficiary of which can be identified as in the case of
local taxes.

The Fifth Evidence:- If we want to arrive at the rule on (Rasm) duty charges, we should
look into the most important services privided by the state, and on which duty charges
may be imposed. These services are the judiciary services, the health services and
education services.

A- The Judiciary Services:

The jurists are on agreement that this is a public service provided by the state only.
The private sector can not hold that funciton. Is it correct that the state imposes duty
charges for providing this service? The jurists discussed that and have differentiated
between two kinds of the functions of the judiciary:-

1- The function of the judge himself as in looking into the cases, listening to the litigants
and the witnesses and judging. Originally this service should have been provided free
of charge, and the means of living of the judge must be taken care of by (Bait Al Mal)
or the common treasury. In case that was not available, the judge might get his charges
from the litigants, after fulfilling these conditions:- the litigants must be informed
before appearing in front of the judge that they are to pay charges equally. Secondly he
should get penmssnon from the (Imam) leader of the Muslim state. Thirdly the

bility of a v judge. Fourthly the failure of (Imam) to pay the judge.
Fifthly the charges imposed on the litigants should not be harmful to any of them.
Sixthly the judge should not charge more than what satisfies his needs. Seventhly the
charges imposed should be equal, known and declared.

If the judge is permitted to take duty charges when he is in need, while performing
a religious service, the state can as well take duty charges, after fulfilling certain
conditions, in return for the services it provides.

2- The function of the assistants of the judge, such as the usher, the clerks and the like.
The jurists have also permitted those to take their charges from the litigants or they
might be paid by (Bait Al Mal) the common treasury. The difference here is that what
these assistants perform is not a religious function by which man seeks a reward from
Almighty Allah, but it is an effort they exert for which they should get a material return.
The evidence of the rule on the imposition of duty charges here is that if the state by
itself undertakes the provision of a certain service which is not part of the obligations
due to Almighty Allah, and the benefit of the service reaches someone, the state is
permitted to take duty charges on that from him.

B- The Education Services:

This service was generally provided by the private sector. People used to pay for
the education of their children. The jurists have permitted that charges are to be taken
in return of this service even if that was religious education. As for teaching the crafts
and professions, it is no doubt that charges are to be taken for that, in the opinion of
the majority of jurists.
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time of Prophet Muhammad, peace be upon him, but still they are permissible now by
evidence, b it is a question of (Ijtihad) independent reasoning open for
discussion.

Evidences For The Permissibility
of Duty Charges:

First Evdience : It is derived from the Holy Quran. There are some verses which
include rules on (Rasm) duty charges. Allah Almighty says concerning the distribution
of (Zakat) alms:-

“Alms are for the poor

And the needy and those

Employed to administer the (funds)

For those whose hearts

Have been recently reconciled

(To Truth), for those in bondage

And in debt, in the cause

Of God.” (1)

It can be noticed that part of (Zakat) collected is allocated for those employees
who administer the process of collection although the purpose of (Zakat) is to alleviate
poverty and need. So if the state, rep din its employees, is allowed to take some
charges in return of their services, the same thing can be done - taking duty charges -

and distribute that for the benefit of the poor and the rich as well.

The Second Evidence:- It is derived from the Shari’a principle which states “Al Garm
bil Ganm” which means that what you gain should be equivalent to the effort you put
in it. This is one of the most important Shari’a evidences for the permissibility of the
imposition of duty charges. The analogy here is that whoever benefits from something
should pay the cost of that benefit.

The Third Evidence: The needs of people are of two categories, public needs,
those which concern the whole Ummah such as national defense, security and justice,
and are fulfilled by the state and the other one is the private needs which concern the
individuals such as food and drinks and are fulfilled by the private sector which gets the
cost of its services from the rich as well as from the poor. Itis out of justice, as one pays
for his private needs, he should also pay for his public needs which are not less
important than the private needs.

The Fourth Evidence:- The permissibility of imposing duty charges is analogous to the
permissibility of imposing the local taxes. The jurists state that the permissible taxes in
Islam are divided into two categories:-

1- General taxes which include all those who are capable to pay. These taxes concern
the public expenditure whose beneficiary can be identified easily 2- local taxes taken
from certain groups of people. The taxes collected are spent on certain local projects
whose utility is of a private nature. Those who benefit directly from these utilities
should shoulder such kind of costs as stated by the jurists. The evidence here is that if

(1) Surat-ul-Tauba verse 60
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The second one is, the saying that it is not permissible to profit from what one must

perform, whether it is individual duty or collective duty, is rejected for the following
reasons:-
1- By taking (Rasm) or duty charges, the state does not intend to profit from this
process, but rahter it is merely recovering some of the costs of these services so as to be
able to secure the continuity of providing such services in the future. Itis clear that this
action is not profit-making.

2-If it is to be accepted that taking (Rasm) duty charge is profit-making or a means of
earning a living, the saying that it is not permissible to profit or earn a living from what
one must perform should not be accepted absolutely because the jurists state otherwise,
for i leading the congressional prayer “be Imam”, teaching the Quran and the
Shari’a sciences are all collective obligations, even though the jurists permitted that,
one may take pecuniary charge in return of that performance.

The Fourth Evidence: The answer to this evidence is also of two folds: The first
one is, this saying might be correct if it is said that in Islam whenever the duty charges
are needed to be taken, they would always be higher than the cost. But in most cases,
these duty charges are within the limits of the cost or even less than the cost. For this
reason this evidence can not be accepted as a reason for the prohibition of imposing all
kinds of duty charges. The second fold is that in case that there existed some kinds of
duty charges in Islam which are higher than the cost, this would not qualify to be
enough evidence for the prohibition of imposing duty charges because the imposition
of these charges would not cover all people and the amounts taken would not be equal
and hence only the capable ones would shoulder these duty charges and what is higher
than those is considered a tax fulfilling its conditions.

The Fifth Evidence:- There is not proof in this evidence that the imposition of duty
charges is prohibited in the Islamic fi It is true that the duty stamp is not a duty
charge but rather a taxation, but still this does not prove that the duty charge in the real
sense is prohibited in Islam. This charge is taken in return of a special utility and there
is no connection between this and the taxation. The absolute saying that the duty
charges are mostly taxes on the circul and tr. ions, is not justified because
simply the duty charges are not taxes and that they are only costs for public services.
Hence the rule on (Rasm) duty charge is not within the scope of this argument.

The Sixth Evidence:- In this evidence it is mentioned that the imposition of duty
charges in Islam is prohibited on some kinds of services such as the judiciary services,
health services and the like. But those who state that, limit the prohibition on some
services and so this prohibition should not be taken as a conclusion that the duty
charges are absolutely prohibited.

The Seventh Evidence:- In this evidence it is stated that the imposition of duty charges
is injustice and it is part of the prohibited (Mux) or collection of tolls. The answer to this
is that the prohibited (Mux) collection of tolls is to extort property from the people
illegitimately and without any Shari’a evidence and impose p y obligations on

them. (Mux) does not include all the modern financial functions which were not known
at the time of Prophet Muhammad, peace be upon him. Taxes were not imposed at the
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and the icsecurity and the of the right to attain sufficiency through
these activities:-

1- The obligation to work and earn a living. But if one’s income is not enough to provide
for one’s needs, it becomes obligatory then on the muslim society to help this one to
attain sufficiency

2- Spending on the relatives

3- Payment of Zakat

4- Security from the common treasury (Bait Mal Al Muslimeen)

5- The employment of taxes for the social consolidation.

The Islamic Shari'a guaranteed the right to attain sufficiency for every individual
who fails to supply for himself, partially or totally. Hence, it can be concluded that the
imposition of duty charges in the Islamic economic system does not contradict with the
principle of justice, and does not limit the public services to those who can afford to pay
for them. Those who can not afford to pay for these public services are poor people. and
the poor one, in the muslim society must be helped to attain sufficiency.

Thirdly: The permission to impose duty charges does not mean that all the members of
the society are inclusively subject to be charged, but it can be said that it is permissible
to impose duty charges, and those who can not afford to pay them are exempted, or that
duty charges are to be divided into descending categories until it reaches a degree
where it does not harm the incapable people or hinder them from receiving these
services.

Second Evidence: This evidence can be seen from two points of view.

Firstly: It is difficult to prove that all kinds of services are obligations on the state to
fulfil towards the individuals. Most of the present services on which the state may
impose duty charges such as education, health services or the post services were not
included in the major Shari’a functions stated by the jurists to be part of the duties of
the state, such as the protection of the religion, the performance of the religious rituals,
the spreading of (Da’awa) call and the (Jihad) in the path of Allah, or the preservation
of external and internal security and the execution of (Hudud) bounds. It is proved by
practice that during the time of Prophet Muhammad, peace be upon him, and the wise
Kalifas, that the state was not always obliged to provide all these services, which if they
were due rights, would not have been abandoned even for a very short period of time.
Most of these services were not known then and nowadays the private sector may take
care of them beside the state. This means that it is not a right on the state to provide
these services.

Secondly: If it is accepted that the provision of these services is an obligation on the
state, it can not be accepted to say that the imposition of (Rasm) duty charges would
intervence between the individual and attaning his rights, because it would not be
imposed equally on people, but each one according to one’s ability.

The Third Evidence: The answer to this evidence is of two folds:-
The first one is that it can not be positively determined that the provision of these
servicers is obligatory on the state to be fulfilled towards the individuals



% Vol. 1l Nineth Edition 1991 C y Jurisp h Journal %

2- It is the right of the individuals to get these services from the state, and imposing
charges would prevent one from getting one’s rights.

3- Providing services is a duty of the state, and it is not correct to profit from what one
is obliged to perform.

4- When the (Rasm) duty is more than the cost, that increase is considered a tax which
is not taken in accordance with its conditions, most important of which is that tax is only
imposed on those who can afford it.

5- Duty charges are mostly taxes on ci and tr ion.

6- It is an obligation that some services must be provided free of charge such as the
judiciary, public education, health services, because these services are some of the most
important functions of the state, and charging duties on them is contradicting with the
teachings of Islam

7- Some researchers have generalized that the services should be provided free of
charge because imposing duty charges on them is considered injustice which is prohi-
bited.

Evidences of The Opposers

First Evidence: The evidence of justice is one of the most important evidences in this
concern. For if we say that the imposition of (Rasm) duty charge would limit the utiliza-
tion of the public services to those who can afford them and deprive others, a thing
which contradicts with the teachings of Islam and the principle of justice which is one
of the demands of the Shari’a, this can be answered in three ways:-

Firstly: The provision of services free of charge does not mean in all cases the justice of
distribution, but it might lead to the contradiction of th: principle of justice. Practice
has proved that although governments tend to achieve iustice of distribution, through
offering free of charge services, this aim is not achieved in the desired way, because the
well-off people make use of these services more than the poor ones and this only means
that the redistribution of income is made for the benefit of the well-off poeple, and this
is contradictory with the desired aim of justice.

This would justify saying that the imposition of duty charges does not contradict
with the achievement of justice, especially when it might be said that, according to what
has previously been mentioned, the imposition of duty charges would lead to the
achievement of justice, if the duty charges collected are directed to provide more ser-
vices needed by the poor people, such as preliminary education, health services and the
electrification of the rural areas.

Secondly: This kind of opposition to the imposition of duty charges can be thought of
in an economic system which does not guarantee directly the right to attain sufficiency.
But the Islamic economic system has guaranteed this right for each individual member
in the Muslim society in what might be named the “steps towards social consolidation™
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of services, the undividable services, when provided by the state, are provided free of
charge, the state spends on these services from its own revenues such as taxes. Or the
services which might be dividable and are subject to be dispensable, such as the educa-
tion services, and health services, which might be dividable and the amount of service
each consumer has received can be calculated. For this reason it is possible that the
state may charge the individuals for rendering these services to them.

The Difference in Naming the Charge
On the Dividable Services:

The experts on the public finance have subdivided the dividable services provided
by the state into two main divisions and gave the charge on each division a different
name as the following:-

A) The services for the absolute private utility, such as when the state builds public
buildings and rents those buildings to the individuals. The charge on such kind of ser-
vice is given the name “the public price or cost”

B) The services for the absolute public utility. This is the kind of service in which the
public utility is more prevalent than the private utility, such as the services of justice and
the appointment of judges. As such kinds of services are liable to be dividable and the
beneficiary can directly be identified, the state may impose a charge on these services.
This charge is given the name (Rasm) or duty. This (Rasm) duty is a compulsory
amount of money charged by the state for providing a special service of an administra-
tive nature.

The difference between (Rasm) duty and the tax is that the duty is taken in
exchange of a special service which is received by the payer of the duty, whereas the tax
is charged without the tax payer getting any service in exchange.

The amount of the tax is to be determined according to the capability of the
supplier, although this would not mean that the tax payer would not benefit from the
services provided by the state, but it means that the tax paid should not be connected
with the benefits which the tax payer might get from the state utilities.

The difference between (Rasm) duty and the public price is that the service for
which (Rasm) duty is charged is of the public utility nature, provided by a governmental
administrative authority which is not profit-seeking, whereas the services for which the
public price is charged are the services of the private utility nature, provided by a gov-
er 1, industrial or cial authority which is profit-seeking. In other words,
if the charge was equal to the cost or less, it is a (Rasm) and if it was more than the cost,
itis public price.

Opinions And Evidences On The Rule

On Services Duty Charges
Firstly: Evidences of the prohibition of services duty charges
Some opini d that it is not permissible to charge duties on the services

provided by the state for these resons:-

1- Charging duties on the services will limit the utilization of these services to those who
are capable to pay, and deprive those who can not pay.

-1 -
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Studies on the Islamic Public finance

DUTY CHARGES ON THE PUBLIC SERVICES

Dr. Abdullah Musleh Al Thimali*

The question of paying duty charges on the public services is very important for the
Islamic states, as they need to develop their resources and diversify them so as to satisfy
the public Shari’a needs necessitated by the existence of the contemporary cir-
cumstances, because the resources of the Islamic state collected in the past are not
enough to meet the obligations of the modern state.

Differentiation Between The Duty Charges
and The Other Similar Revenues

One of the most important r of the Islamic state at the p timeis:- (1)
the (zakat) alms : although this is very ial from a fi ial and Shari’a
side, still the state would not be able to utilize it to spend on the public services because
it is allocated for the expenditure on the social solidarity and the spreading of the
Islamic (Da’awa) call.

2- Revenues from the states properties such as the industrial and the commercial pro-
jects implemented by the state and hence exploited.

3- Taxes: Which might be imposed when the conditions which give the state the author-
ity to do so, for spending on the public services are satisfied.

4- Loans: Whenever the Shari’a conditions which give the state the authority to resort
to borrowing, are satisfied, the state may borrow loans.

The State R in the Secular Fi ial Thought:-

The most important sources of revenues in the secular state are:-
1) Taxes 2) Revenues from the states properties 3) Loans 4) New currency issue
(financing through inflation) and 5) Duty charges.

The Private And The Public Cost:

The private cost is what is paid for the production of the private sector whether in
the form of products or services, and the public cost is what is paid for the production
of the public sector.

Division of The Public Services Whether Taxable or No-Taxable
The public services provided by the state are either undividable and are not subject
to be dispensable, such services like national defence, and internal security. Such kind

Assistant Professor, Dep of Islamic E Um Al Qura University in Makkah.
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A pilgrim should call his brothers and argue with them with wisdom and beautiful
preaching. Wisdom here means knowledge. Allah and His Apostle said that a call
should be sent as an invitation without violence or harm. It should be sent with the sole
purpose of removing doubts and suspicions and revealing the righteous. When he
meets with his brothers from the different parts of the world, the pilgrim should direct
them to the path of the good so as to unify their word and know one another, help one
another for piety and righteousness, keen in their obedience to Allah and His Apostle,
and stnvmg for what would bring them closer to Allah and make them abstain from His
prohibitions. The ordi from Allah, the most highly emphasized is His unification
and His worship devotedly in all places and at all times. Coming to these holy places is
magnification of all these ordinances and all these worships. A pilgrim, even after com-
pleting his Hajj rituals is ordered not to do injustice on his brother Muslims or trans-
gress on them. On the contrary he should be concerned for their welfare and safety. He
should be charitable. A Muslim is a brother to the Muslim. He does not do injustice to
him, he does not despise him and he does not disappoint him, but wishes him all good
and ask Allah that no evil touches him, specially when that multitude of Muslims are
gathered around the sacred House of Allah and in His secure precincts, in the home-
land of His Apostle, Muhammad, peace be upon him. Allah Almighty says:-

Remember We made the House
A place of assembly for men
And a place of safety.” ("

A Muslim must be concerned to keep that safety and preserve it so that all Muslims
are enabled to perform their rituals peacefully.

Hajj and Umrah are two great rituals from which great bounties and numerous
profits result, for all Muslims everywhere in this world. A Muslim must share the
knowledge Allah bestowed on him with his brother Muslims and direct them to the cor-
rect practices while visiting the sacred House and the Prophet’s mosque.

A woman should also do the same and advise guidance to her sister Muslims,
showing them the way to righteousness and piety. All Muslims, men and women should
unite during these rituals of Hajj performance and be ready at all times to offer help to
one her and p one her from all harm and evil each one according to his
ability and capacity as Allah Almighty says:-

“So fear God
As much as ye can”

1) Surat-ul-Baqqara verse 125
2) Surat-ul-Tagabun verse 16
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to Almighty Allah through worshiping Him and imploring His forgiveness, so as to
avoid the torture of the eternal Fire. (Hell)

It is no doubt that such kind of collective supplication and imploring would unify
the souls and the hearts and direct them toward obedience of Allah Almighty and the
observance of His Shari'a and glorify Him in His prohibitions and His ordinances.
Because of all this Allah Almighty said:-

“The first House (of worship)

Appointed for men

Was that at Bakka

Full of blessing

And of guidance

For all kinds of beings.”

A pilgrim must devote all his actions and performances to Almighty Allah and abs-
tain from all disobediences whether in doing or in saying, and he should also give up
arguing except for the righteous. Allah says:-

“For Hajj

Are the months well known
If anyone undertakes

That duty therein

Let there be no obscenity
Nor wickedness

Nor wrangling

In the Hajj.” (1)

All Haj acts are invitations to the obedience of Almighty Allah and His Apostle,
and the glorification of Almighty Allah and abstention from all kinds of disobediences,
obscenities and wrangling which only lead to hatred and enemity, and separate the
Musli But arg ion in the ways which are best and most gracious is recom-
mended at all times and in all places.

Allah Almighty says:-

“Invite (all) to the Way
Of thy Lord with wisdom
And beautiful preaching
And argue with them

In ways that are best
And most gracious” (2)

This is the method of (Da’awa) call-at all times and at all places whether at the
sacred House or somewhere else.

(1) Surat-ul-Baqqara verse 197
(2) Surat-ul-Nahl verse 125
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It is no crime in you

If ye seek of the bounty

Of your Lord (during pilgrimage)
Then when ye pour down
From (Mount) Arafat
Celebrate the praises of God
At the Sacred Monument

And celebrate His praises

As He has directed you

Even though before this

Ye went astray.

Then pass on

At a quick pace from the place
Whence it is usual

For the multitude

So to do, and ask

For God’s forgiveness.

For God is Oft-forgiving

Most Merciful. (1)

Remembrance of Allah is one of the mentioned profits.

“That they may witness

The benefits (provided) for them.
And celebrate the name

Of God through the Days
Appointed,”

Prophet Muhammad, peace be upon him said, “(Tawaf) - circumambulation
around the Sacred House- (Sae) running between Al Safa and Al Marwa, the throwing
of (Jamarat) stones are all prescribed for the celebration of the name of Allah.”

So Haj in all its rituals is a celebration of the name of Allah Almighty and an invi-
tation to His unification and observation of His religion in following what Prophet
Muhammad, peace be upon him was sent down with. (Talbiyah) is the first perfor-
mance a pilgrim and (Mutamir) Umrah performer carries out in which he declares
unification of Allah and his devotion to Him Almighty. All the other rituals, like
(Tawaf), (Sae) cutting hair and shortening it, the offering of sacrifice, all these are
celebrations of the name of Allah, a call to the righteous and to the worship of Almighty
alone consolidating one another in this worship, each one of them coming from differ-
ent corners of the earth. It is easily observed that all the rituals performed during Haj
are done in remembrance of Allah, calling all Muslims to become one body, in follow-
ing the righteous and sustain it, and be devoted to Him Almighty i in all their utterances
and in their actions when they meet in these holy preci gtob closer

(1) Surat-ul-Baqqara verses 198-199
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Almighty Allah prescribed (Haj ) pilgrimage on His servants because of the
numerous benefits they would attain. Prophet Muhammad, peace be upon him, was
ordered by Almighty Allah to convey to the servants of Allah that (Haj ) was pre-
scribed on those who reach the age of carrying out ordi and who are capable to
perform it.

Allah Almighty says:-

“Pilgrimage there to is a duty
Men owe to God-

Those who can afford

The Journey.” (1)

Prophet Muhammad, peace be upon him addressed the people one time and said
"0 ye people, Allah prescribed (Haj ) on you, so perform it. They asked, O Messenger
of Allah is it every year ? And he, peace be upon him said Haj is only one time, and
whatever exceeds that is only volunteering. It is prescribed on men as well as on
women. It is rec ded that all believers take the initiative and perform Haj the
sooner possible, this great ordi and the magnificent duty. A Muslim has to per-
form it once in a life time and if he repeats that it is only supererogatory worship in
which there is great reward. Prophet Muhammad, peace be upon him was asked,”
which work is best ? And he replied, faith in Allah and His Apostle. What comes next
he was asked, and he, peace be upon him replied Jihad in the Path of Allah. What
comes next he was asked, and he, peace be upon him replied, the Haj which s accepted
into the Grace of Allah.”

In the farewell pilgrimage, Prophet Muhammad, peace be upon him showed the
people through his acts and his sayings, the way to perform the rituals of Haj . On the
Day of Arafa prophet Muhammad, peace be upon him reminded the people of the
rights due to Allah Almighty. He, peace be upon him also advised them to observe
the rights of the wife on her husband and the rights of the husband on his wife, and that
they had to abstain from the practices of the time of ignorance, such as usury and
revenge. He, peace be upon him advised them to hold fast to the Book of Allah and the
Sunnah of His Apostle. If they do as he, peace be upon him told, the Muslims would
never go astray. He, peace be upon him took out of Madina at the end of Dul Qa'adah
of the tenth year since the Hijra, with the intention of Qiran - which is entering into the
state of consecration having the intention of performing Haj' and Umrah together. The
(Miqat) he entered from was (Dul Hulaifa). He, peace be upon him took an offering
of sacrifice with him and reached Makkah in the morning of the fourth day of Dul
Hijah. Since entering the (Miqat,) he, peace be upon him was continuously uttering
(Talbiyah) until he entered the precincts of the Sacred House and taught the people
what to do and what to say in their (Tawaf) circumambulation, their (Sae), running
between (Al Safa) and (Al Marwa) and in their stop in Arafa, Muzdalifa and Mina.
Allah Almighty explained that in the Book:-

1) Surat-Al-i-Imran verse 97



AN OBJECTIVE OF PILGRIMAGE; UNIFICATION OF
THE WORD OF MUSLIMS

Sheikh Abdul Aziz Ibn Baz.*

Almighty Allah prescribed (Haj ) pilgrimage on His servants and made it the fifth
pillar of Islam, for numerous wisdoms, great secrets and uncountable benefits.
Almighty Allah mentioned that in His Great Book:-

“The first House (of worship)

Appointed for men

‘Was that at Bakka (which is the present Makkah)

Full of blessing

And of guidance

For all kinds of beings.

In it are Signs

Manifest (for example)

The Station of Abraham

‘Whoever enters it

Attains security

Pilgrimage there to is a duty

Men owe to God

Those who can afford

The journey, but if any

Deny faith, God stands not

In need of any of His creatures. (1)

Almighty Allah indicated that it was the first house appointed for the people on
earth for worship, obedience and paying of tribute to Allah with what pleases Him of
utterances and performances and rituals. There were houses before that for residence,
but this one is for worship. After this house there is the one in Al Agsa mosque (in
Jerusalem). After that all the earth is a mosque. After that there was the mosque of
Prophet Muhammad, peace be upon him, which was built by him, the last and the seal
of all prophets. It is the third mosque. Prophet Muh d, peace be upon him, built
that mosque after his (Hijrah) migration from Makkah to Madina. He, peace be upon
him, told that it is the second mosque in preference after the Holy Mosque. The reward
for the performance of prayer in any of these holy mosques is multiplied. It is narrated
in the (Hadith)- the sayings of the Prophet- that one prayer in the Holy Mosque is equi-
valent to one hundred thousand prayers, and in the Prophet’s mosque it is better than
one thousand prayers else where, and the prayer in Al Aqsa mosque is equivalent to
five hundred prayers.

President of Presid - General of Religious R hes, Ifta, Call (Da’awa) and Guidance.

(1) Surat-Al-i-Imran verses 96 x 97
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- As for the researches published in the journal, there are regulations which we
strictly abide by before publishing. The researches have to be refereed by specialized
scholars, and we have set-up a form which has been mentioned before. That step was
appreciated by researchers and universities, even though understanding such a thing
was a little bit difficult for one researcher, whom we told that was the regulation of the
journal, and no exception would be made for anyone.

- If we step beyond the meaning of words and call what we have mentioned an
effort, we acknowledge to the researcher and the reader that we are not fully satisfied
with this effort, which we only consider a limited step in a long way, because our objec-
tive is to make this journal one of the sources of the certified scientific researches, a
source of the juristic resolutions issued by the esteemed (Fighi Majami'a) and a refer-
ence of the contemporary jurisprudence problems. Another objective is to present the
journal into the international scientific establishments so as to introduce the Islamic
jurisprudence with all its richness in the solutions of the problems of cc porary
man.

- We conclude by thanking Almighty Allah in the beginning and at the end for
granting His success and His bounties, and our thanks are also extended to the govern-
ment of the Custodian of The Two Holy Mosques, King Fahd Ibn Abdul Aziz for its
encouragements - as it is doing all the time in encouraging all efforts exerted for the ser-
vice of the Shara’ of Allah and the Sunnah of His Apostle, Muhammad, peace be upon
him.

- Last and not least, we have to thank all those who have participated in this jour-
nal. We thank the researchers, the scholars who never ceased from sharing their knowl-
edge and their (Figh). We thank the reader for his encouragement and for his support.

We thank the administration and the staff of the journal for their unlimited efforts
and their unexhaustible energy. We also extend our thanks to Al Hilal printing house
and the Saudi distribution company for their efforts so that the journal reaches the
reader in due time. For all these we extend our appreciation, and all praise be to Allah
from whom we seek all help and support.



A LETTER FROM THE STAFF

The Third Year

All praise be to Allah, Cherisher of the Worlds, and all prayer and peace be upon
the seal of the prophets.

With the issue of this edition, the journal has passed two years. We find ourselves
obliged to involve the researcher and the reader in its affairs and explain to them the
incidents during the last two years and also elaborate on our expectations and our hopes
for the long journey we are aware of and the efforts it needs.

- We consider this i anew experience of its kind particularly at this time in which
the research journals confront so many difficulties among the world of the fast news
media, with its thrilling pictures and exciting news, in a time of haste and quick interac-
tion of ideas. For this reason one of the sincere scholars advised us not to hasten to issue
the first edition until we collect enough researches to cover the issue of at least four edi-
tions, and he cited a pervious experience which did not find the desired response from
researchers during long periods of contacts. We have told this sincere scholar that we
would not hesitate to issue, t our confidence in Almighty Allah not limited. We
were right to believe so, because, - thanks to Allah - we have not met any difficulty in
obtaining the scientific malerials for issue. So the first edition came into existence and
was followed by the regular issue of the journal. Our outcome during the last two years
is eight editions and four supplementaries.

- Concerning circulation and diffusion, we thought that we would need a long time
to attract readers from outside the Kingdom of Saudi Arabia, but our surprise was great
when we received letters from readers in the Arab and Islamic countries, and in
America and Europe. From Malysia alone a friend wrote to us that there is great
enthusiasm for the journal and that they need to obtain one thousand copies of every
issue. From Togo in the Popular Republic of Benin a number of Islamic missions
mailed their request to obtain all the editions of the journal since its first issue. From
America and Europe scientists, lawyers and students have prescribed in the journal.

- Concerning the lay - out we were anxious that the journal has a constant shape
andssize, the same as the scientific journals in the other parts of the world.

We also wanted the colour of the paper used to be the same, 5o as not to give any
rise 10 contrast between one issue and the other. Inspite of our success in maintaining
a constant shape and size, the colour of the paper was different in two or three editions.
We hope to maintain a constant colour of paper the same way we could maintain the
constant shape and size.
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