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Vol 1. 1990 Selected List of Islamic Legal Terms

}:lajr

Hukum
Haram

Hawala

I
I'badat

I'jara

I'jma

I'jtihad

I'stihsan

I'stislah

: Interdiction - a person is placed under hajr if

he or she lacks the two prerequisites of being
of age (legal majority) and (rushed) prudence
and therefore cannot transacts in a legal
manner.

: The rule of law on a legal issue.
: Prohibited or unlawful things or deeds.

: (Lit.) to turn over from the verb Hawil - is

when an assignor assigns his creditors with a
debit from a third party.

: Comprising all acts of worship; especially the

religious observance of Salat, Haj, Zakat
etc.

: Hire is the transfer of (manfa’a) usufruct for a

consideration e.g. rent (ujra) when hiring
things and (ajr) in case of hiring of persons.

: Consensus of opinion by the Learned Men -

e.g. scholars of Islamic jurisprudence of the
community.

: (Lit.) Exertion of one’s best ability to perform

a job (tech.) maximum efforts to ascertain in a
given problem or issue the intention of Islam
and its real intent; due to an absence of an
explicit injunctions.

: Juristic preference - the framing of rules in

non-prohibited matters in conformity with the
spirit of the Islamic law.

: A judgement motivated by public interest to

which neither the Quran nor Sunnah
explicitly refer.
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SELECTED LIST OF ISLAMIC LEGAL TERMS

By: Nezar Al Aqeel

F

Fatwa

Faskh
Fard

Fard’ain
Fard Kifaya
Faqih

Fidya
Figh

H
Hissab
Hiba

Hai
Hajar Al-Aswad

Hijrah

: A verdict of a jud

j or of a
scholar in reply into a query raised by a
person.

: Annulment, revocation of contract.

: A religious duty or obligation.

: A religi duty or obligation upon each

Muslim.

: A religious duty or obligation upon the whole

Muslim Umma.

: Jurist versed in Islamic jurisprudence.
: Ransom money

: Jurisprudence; science of law.

: Accounting of deeds on the day of judgement.

: Gift - is the transfer of the corpus without a

consideration.

: The pilgrimage to Makkah.
: The black stone studded in the K’aba at the

north east corner near the door.

: Lit. “immigration™ - applied to the migration

of the Prophet of Islam and his first followers
from Makkah to Medina. The beginning of the
year in which this migration took place is the
starting point of the Muslim Era.
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Vol. 1. 1990 On Death Certification and the Removal of the Life Sustaining Equipment

MEMBERS OF THE COUNCIL

Abdel Aziz Ibn Baz President

Dr. Abdulla Omer Nassef Vice President
MEMBERS

Muhammad Ibn Jubair Member

(1 think the patient is considered dead when physicians
that all functions of his brain have stopped).

Dr. Bakr Abdulla Abu Zaid Member
Abdulla Al Abdul Rahman Al Bassam Member
Saleh Ibn Fawzan Al Fawzan Member
Muhammad Ibn Abdulla Ibn Sabeel Member
Mustafa Ahmad Al Zarqa Member
(1 don’t agree on the last sentence, unless the heart beat..
Muhammad Mahmoud Al Sawaf Member
Abul Hassan Ali Al Hussni Al Nadwe Member
Muhammad Rashid Raghib Qabbani Member
Muhammad Al Shazali Al Naiffar Member
Abu Bakr Jumi Member
Dr. Ahmad Fahmi Abu Sinnah Member
Muhammad Al Habib Ibn Khoja Member
Muhammad Salim Ibn Abdel Waddood Member
Dr. Talal Omar Bafaqqeh Secretary of
Council

Absent from this session were:

Dr. Yousif Al Qarradhawe

Sheikh Saleh Ibn Othaimeen

Sheikh Abdul Qaddous Al Hashimi
General Mahmoud Sheit Khattab
Sheikh Hassanain Muhammad Makhloof
Sheikh Mabrook Masoud Al Awadi
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ON DEATH CERTIFICATION AND THE
REMOVAL OF THE LIFE SUSTAINING
EQUIPMENT *

All praise be to Allah alone, and all prayer be upon our Prophet
Muhammad, after whom there is no prophet, and on his family and
companions.

The Council of Al Majma’a Al Fighi Al Islami in the World
Muslim League held its tenth session in Makkah, as from the period 24
Safar 1408 to 28 Safar 1408 corresponding to the period from 17 to 21
October 1987 and discussed the subject of the death certification with
regards to the definite clinical indications and the possibility of the
removal of life sustaining equipment from the (deceased) who had
been under intensive care conditions. The council reviewed the
different opinions and the medical reports and data presented by the
Ministry of Health in Saudi Arabia and by the specialized physicians.
The Council also reviewed the resolution No. (5) 3/7/1986 issued by
Majma’a Al Figh Al Islami in the Islamic Conference Organization.

After extensive discussions and deliberations, the Council decided
the following:

The life-sustaining equipment are permissible to be removed from
the body of the patient, when the total stop of the brain functions
are certified by a committee of three especialized physicians that
the non-function of the brain is absolute even though the heart
beat and breathing were being mechanically operated.

Nevertheless, the Shari‘a legal certification of the death would not
be accounted for unless the heart beat and breathing had completely
stopped after removal of equipment.

This session was attended by Dr. Najm Abdulla Abdul Wahid
from Kuwait.

* Resolution No. 2, 24/2/1408 corresp. 17/10/1987.
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Vol. 1. 1990 On Animal Slaughter by Means of Electric Shock

MEMBERS OF THE COUNCIL

Abdel Aziz Ibn Baz President  Signed
Dr. Abdulla Omer Nassef Vice President  Signed
MEMBERS
Muhammad Ibn Jubair Member  Signed
Dr. Bakr Abdullah Abu Zaid Member  Signed
Abdullah Al Abdul Rahman Al Bassam Member  Signed
Saleh Ibn Fawzan Al Fawzan Member  Signed
Muhammad Ibn Abdullah Ibn Sabeel Member  Signed
Mustafa Ahmad Al Zarqa Member  Signed
Muhammad Mahmoud Al Sawaf Member  Signed
Abul Hazzan Ali Al Hussni Al Nadwe Member  Signed
Muhammad Rashid Raghib Oabbani Member  Signed
Muhammad Al Shazali Al Naiffar Member  Signed
Abu Bakr Jumi Member  Signed
Dr. Ahmad Fahmi Abu Sinnah Member  Signed
Muhammad Al Habib Ibn Khoja Member  Signed
Muhammad Salim Ibn Abdel Wadood Member  Signed
Dr. Talal Omar Bafaqqeh Secretary  Signed

Absent from this session were:

Dr. Yousif Al Qarradhawe

Sheikh Saleh Ibn Othaimeen

Sheikh Abdul Qaddous Al Hashimi
General Mahmoud Sheit Khattab
Sheikh Hassanain Muhammad Makhloof
Sheikh Mabrook Masoud Al Awadi
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Vol 1 1990 Contemporary Jurisprudence Research Journal

Eaten by a wild animal,
Unless ye are able

To slaughter it (in due form)
That which is sacrificed.™"

Secondly

If the shocked animal dies because of that shock before it is
conditionally slaughtered, it becomes dead meat and therefore would
be haram (prohibited) according to what Allah says

“Forbidden to you (for food)
Are: dead meat”.?

Thirdly

To subject the animal to a very high voltage is a kind of torture of
the animal and Islam prohibits torture and advocates mercy. It is
correctly narrated by Muslim about Prophet Muhammad, peace be
upon him, had said, “God inscribed the good deeds on every thing. If
you kill (for food) kill well, if you slaughter (for food) slaughter well.
Each one of you should sharpen the blade of his knife well and comfort
his slaughtered animal™.

Fourthly

If the electric current was of low voltage so that it would not
torture the slaughtered animal, but eases the tension and resistence
from the animal, there would be no objection according to the Shari‘a
‘to use it in the slaughtering of the animal and Allah is all knowing.

(1) Surat-ul Maida, Verse 4.
(2) Surat-ul Maida, Verse 4.



Vol 1 1990 On Animal Slaughter by Means of Electric Shock

ON ANIMAL SLAUGHTER BY MEANS
OF ELECTRIC SHOCK *

All praise be to Allah alone, and all prayer be upon our Prophet
Muhammad, after whom there is no prophet, and on his family and
companions.

The Council of Al Majma’a Al Fighi Al Islami in the World
Muslim League held its tenth session in Makkah during the period 24
to 28 Safar 1408 corresponding to 21 to 24 October 1987. In this session
the Council discussed the subject of the animal slaughter by means of
electric shock. After deliberations the Council decided the following:

Firstly

If the animal to be slaughtered for meat, was firstly given an
electric shock and was slaughtered afterwards by cutting its throat
when it was still alive. Then that means it has been conditionally
slaughtered according to the Shari‘a and eating its meat is halal
(permissible).

Allah says:

“Forbidden to you (for food)
Are: dead meat, blood,

The flesh of swine, and that
On which hath been invoked
The name of other than God,
That which hath been

Killed by strangling,

Or by a violent blow,

Or by a head long fall

Or by being gored to death
That which hath been (partly)

* Resolution No. 4, 14/2/1408 H. corresp. to 17/10/1987.
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From His (great) Path:
Thus doth He command you,
That ye may be righteous”.'
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and Abu Dawood reported, with a correct reference to Zaid Ibn
Thabit, blessings of Allah be upon him, “The Prophet, peace be upon
him, prohibited that commodities be sold where they are bought not
until they are possessed by traders and put with their loads™.

Sixthly

The deferred sale contracts in the stock market are not considered
as (Bay’ Al Salm) which is permissible in the Shari‘a because of the
following differences:

a) In the stock exchange market the payment for the deferred sale
contracts is not immediately made at the session of the contract
but rather delayed until the time of clearance whereas in the
Bay’ Al Salm payment of the price should be made at the
Session (majlis) of the contract.

b

~

In the stock exchange, market, the commodity contracted
upon, while it is still in the possession of the first seller, and
before it comes in to the possession of the first buyer is sold
and bought several times, for no purpose other than making
more profits from the difference of prices among sellers and
buyers who are not actual sellers and buyers in the real sense
but rather risk takers who are making these profits just like
gambling. In Al Salm contrct, a commodity is not permissible
to be sold unless its price is paid.

With reference to all that is mentioned earlier, Al Majma’a Al
Fighi Al Islami suggested that in muslim states, the authorities must
not allow the stock markets to deal freely in all kinds of contracts and
transactions, be those permissible in the Shari‘a or prohibited and they
should not allow these price-exploiters do as they like but rather they
should oblige those stock markets to follow the legal ways and methods
of making deals and transactions; and to prevent all illegl contracts so
as to be able to prevent evasion which would lead to financial
catastrophies and ruin the economy bringing disasters on many people.
Truely, all the good is in the following of the path of the Islamic Shari‘a
in every action.

Allah says-

Verily, this is My Way,
Leading straight: follow it:
Follow not (other) paths:
They will scatter you about
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However, this obvious usefulness of these markets is always
associated with some practices and dealings which are legally prohi-
bited and with gambling, exploitation, and invalidly taking other
people’s possessions. For these reasons, it is not possible to give a
Sharia general judgement on the stock exchange market. But instead a
separate judgement can be given on any seperate transaction practiced
inside such market.

Secondly

The advance sale contracts for the sale of available commodities
which are actually in the possession of the seller and on which payment
is made where payment is a condition at the “Session majlis” of the
contract, are valid permissible contracts, unless they contract on a
Shari‘a prohibited thing. But if the sold item is not in the possession of
the seller, the conditions of (Bay’e Al Salm) must be provided for. The
purchaser in this case will not have the right to sell the item in question
before its actual receipt.

Thirdly

The advance sale contracts for the sale of company shares, when
these shares are actually in the possession of the seller, are permissible
according to the Shari‘a unless these companies make deals in Shari‘a
prohibited transactions such as the companies dealing in liquors and
the usury banks. Then to make contracts on the shares of these
companies are (haram) prohibited.

Fourthly

The advance sale and the deferred sale contracts on the loan
bonds with a rate of interest, in their different types, are not
permissible according to the Shari‘a, because they are the sort of
transactions based on usury which is (haram) prohibited.

Fifthly

The deferred sale contracts of all types which are openly
concluded i.e. on shares and commodities which are not in the
possession of the seller, and in the way these contracts are concluded
in the stock market, are not permissible according to the Shari‘a;
because they include the sale of something which the seller does not
actually posses, depending on that he will buy it later and deliver it on
the agreed time. This kind of deal is prohibited in the Shari‘a according
to what is narrated about Prophet Muhammad, peace be upon him,
that he said,“Do not sell what you do not possess”. Also Imam Ahmad
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hoping to purchase at a lesser price before the date of maturity of the
sale contract and make immediate delivery and hence these sellers are
exposed to difficulties.

Fifthly

The danger of such financial market is that it is used generally as a
means of influencing the other markets because prices in these
financial markets do not depend wholely on the actual supply and
demand from those who are really in need of selling and buying, but
rather on artificial factors imposed by the market controllers and
monopolizers like when untrue rumours are spread in the market.
Here lies the Legally Prohibited dangers as this will lead to
“unnatural” fluctuation of prices and will have a very negative effect
on the economic life. As example to these negative practices is the
flooding of the market with bonds or shares, their prices fall down
sharply because of excess supply. Small holders of these shares will
rush to sell at a lesser price; out of fear of further price cuts. Then the
big financiers would buy these bonds at very low prices aiming to
increase the prices of these shares by their heavy demand. Thus
making huge gains at the time when the small dealers are hit by heavy
losses.

The same thing would happen in the case of commodity supply.

A lot of controversy was going on between economists on these
stock markets and the practices of these big financiers. A lot of wealths
were lost because of that and illegitimate wealths were also accummu-
lated. Many people called for banning the stock markets. After all
these explanations and elaborations on the stock markets and what is
really practiced in them regarding the contracts of payments in
advance or payments in arear on bonds, shares, commodities and
currencies, and after discussing all that in the light of the Islamic
Shari‘a rules and regulations, the following was decided:

Firstly

The aim of the stock exchange market is to create a permanent
market in which there is supply and demand and transactors whether
sellers or purchasers, which is a very useful and a good thing, leading
to the prevention of exploitation by professionals of naive unexperi-
enced people who really want to buy and sell but do not know the right
procedures.
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Thirdly

It facilitates the sale of these shares and loan bonds and utilize
their values, thus helping these companies who can not liquidate these
values.

Fourthly

It facilitates price information on bonds shares and commodities
and their periodical price fluctuations according to the law of supply
and demand.

Disadvantages

Firstly

Most of the deferred sale contracts concluded in this market are
not of real valid sale or real valid purchase, because the immediate
payment of price and delivery of item or either of them is not carried
out between the two contracting parties where such exchanges legally
required.

Secondly

In most cases the seller sells what he does not possess of
currencies, shares, loan bonds, or commodities with the hope that he
would buy all that from the market and deliver them on time and
without receiving payment upon conclusion of the cotnract; as
required by the Bay Al Salm conditions.

Thirdly

The purchaser, in most cases, sells out what he has purchased but
not received, to some one else and this last one sells to another one and
so forth; until the sale of the same item is repeated many times before
eventually at the end the last purchaser seeks the delivery of item from
the first seller who by then would have sold what he did not own; and
who during this laps of time, will be requested to pay the difference in
prices upon maturation of contract while the job of the other buyers
and sellers, between the first and last, is really just receiving
price-differences if profits were realized or paying price-differences if
losses had occurred; exactly just like gamblers.

Fourthly

Some financiers monopolize the share, bonds and commodities in
the market to control the sellers who sell what they do not possess
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ON STOCK AND COMMODITY
EXCHANGE *

All praise be to Allah alone, and all prayers and peace be upon his
Messenger, Prophet Muhammad and upon his family and his compan-
ions.

The Council of Al Majma’a Al Fighi Al Islami in the World
Muslim League held its seventh session in Makkah during the period
from the 11th to 16th of Rabie 11 and discussed the subject of stock
exchange market and commodity and what is concluded in this market
as regards to the selling and buying of paper currencies, company
shares, commercial and governmental bonds and commodities,
whether these contracts concluded were in advance or in delay.

The council also discussed the advantages and disadvantages of
this market as regarded by economists.

Advantages

Firstly

It constitutes a permanent market for purchasers and sellers in
which long term and short term contracts on shares, bonds and
commodities are concluded.

Secondly

It facilitates the operations for the financing of industrial,
commercial and governmental establishments by means of offering
their shares and loan bonds for sale.

* Resolution No. 1, 11-16, 4/1404 H.
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a) It is not permissible to sell paper currency for another paper

b)

C

-

currency or other types of monetary values such as gold and
silver for “delay” usury at all. For you can not sell a Saudi
Riyal for another currency and getting an “excess” or “delay™
usury for it and without receiving it hand in hand.

It is not permissible to sell one currency for the same kind of
currency for usury or for the exchange of payment hand to
hand. For example it is not permissible to sell 10 Saudi Riyals
for 11 Saudi Riyal notes whether in “delay” usury or hand to
hand.

It is permissible absolutely to sell one kind of currency for
another kind of currency on condition that payment be from
hand to hand. For example one can pay Saudi Riyals to buy
American dollars for the current price if it is done “hand to
hand™”. This kind of transaction is considered as the sale of one
kind to buy another kind. They both have the common name,
currency, but they differ in kind in reality.

Thirdly

It is obligatory to pay zakat on paper currency when it reaches the
minimum amount liable for payment of zakat on either gold or silver
or if the currency together with Athman (gold and silver) or the
commodities made for trade would complete the minimum amount.

Fourhtly

It is permissible to consider paper currency as capital in (Bayie’ Al
Salm) and in companies. God is all-knowing.

MEMBERS OF THE COUNCIL

Abdulla Ibn Humaid President Absent
(apologized  for
sickness)

Muhammad Ali Al Harkan Vice President  Signed

MEMBERS

Abdel Aziz Ibn Baz Member  Signed

Muhammad Mahmoud Al Sawaf Member  Signed

Saleh Ibn Othaimeen Member  Signed

Muhammad Ibn Abdulla Ibn Sabeel Member  Signed

Mabrook Al Awadi Member  Absent

=g



Journal

vol 1 1990 C y 2

ON BANK NOTES *

May praise be to Almighty Allah alone and all prayers be 10 our
Prophet Muhammad, his family and his companions.

The Council of Al Majma’a Al Fighi Al Islami reviewed and
discussed elaborately the research presented to the Council on the
subject of bank notes and the rules of the Shari‘a on this subject. The
Council decided the following:

Firstly

As Gold and silver are the price elements of currency; and
because of their absolute “value”, usury thus applies to them
according to some Shari‘a jurists, and as this “value™ is not limited to
gold and silver alone,but that paper money or bank notes have now
acquired this value and replaced gold and silver in people’s deals, and
are used to pay all obligations although the value is not in the currency
itself, but rather in the trust given to it as an intermediary of circulation
and exchange. This is where they derive their value from. Thus the
absolute value is achieved in bank notes and currency and hence usury
is applied on them. Because of all this the Council of Al Majma’a Al
Fighi Al Islami decided that paper currency is an independent
currency. The rules applied on gold and silver are applied on it,
therefore, zakat dues are applied to them. Both kinds of usury,
“delay” and “excess” usury, apply to it exactly as they apply to gold
and silver by considering the “value™ in the paper currency, via
anology. Hence the paper currency is subject to all the regulations and
obligations of the Shari'a

Scondly

Paper currency is considered an independent currency with
monetary value the same as that in gold and silver. It is of numerous
different types according to the place of issue. The currency of every
country is an independent currency. Thus the two kinds of usury
“delay™ and “excess” usuries apply to it. The following should be
observed:

* Resolution No. 6, 8-16, 4/1402 H.
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2) There is no Shari’a objection to the utilization of a loud-
speaker in delivering the Khutba (Sermon) of the two Bairams
and the Juma’a prayer and in the recitations of the Quran and
Takbeer during the prayers. It is rather recommended to use
the loud-speakers in the large mosques for the benefits
obtained from that.

It should be noted that any new invention rendered available by
the knowledge which Allah offered to man, and if that invention serves
a Shari’a purpose or one of the obligations of Islam and by which
success is achieved, should be sought in the same way as the matter
which it serves is sought. This is following the known fundamental
principle that the thing on which depends the completion of an
obligation is an obligation in itself.
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FATAWA AL MAJAM’A AL FIQHIA

(1) FATAWA AL MAJMA’ AL FIQHI
AL ISLAMI IN THE WORLD MUSLIM
LEAGUE

ON THE JUMA’A AND THE TWO BAIRAMS LECTURES IN
LANGUAGES OTHER THAN ARABIC AND THE USE OF LOUD
SPEAKERS™

All priase be to Allah alone, and all prayer be upon our Prophet
Muhammad (peace be upon him) after whom there is no prophet and
on his family and his companions.

The Council of Al Majma’a Al Fighi Al Islami in the World
Muslim League held its fifth session in Makkah during the period of 8
to 16 Rabie I1 and 1402 and discussed the questions raised to its
members on the controversy among muslims in India concerning the
sermon (Khutbah) of the Juma’a prayer in a language other than the
Arabic language. Some lims thought that it is not permissible to
conduct it in a language other than Arabic on the grounds that the
Juma’a sermon is equal to two prayers of the inscribed prayer. The
Council also discussed the enquiry on the use of loudspeakers in that
Khutba.

After reviewing the different opinions from the different mazahib,
the Council decided the following:

1) The Council adopted the justifiable opinion that the use of the
Arabic language for the delivering of the Juma’a and the two
Bairams Khutba is not a condition for the correctness of these
sermons. But nevertheless, it is recommendable to deliver the
introduction in Arabic together with verses from the Quran; so
that the non-arabic speakers get used to the sound of Arabic
and the Quran until it becomes easy to read, recite and learn
by heart. After that the lecture may proceed with his preaching
in the language which they understand.

* Resolution No. 5, 8-16 4/1402 H.
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determined all solutions for all the expected problems, and because of
this the muslims in the past did not look for solutions of their problems
in any theory of the Greeks or the Romans.

The western method of thinking has followed the method of
“preparedness” in its economic systems and the method of “expecta-
tion” for what might emerge and the method of “development” of
these methods especially in the fields of experimentation and

application.

From here we are inviting the jurists and economists in the
different universities and Islamic scientific foundations to play their
important role not only in the remedy of the emergency situations, but
in founding the Islamic economic theories and systems which will
satisfy the muslim’s needs and protect them from following any
imported foreign theory which would not agree with the doctorines of
religion, its principles and objectives.

This is our request, we leave open for discussion to all researchers,
asking all the help from Allah.
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completion of the intended deed. Here the materialistic way of
doing things is mixed with the spiritual religious way, thus
achieving the desired equilibrium. The seeking of help from
Allah does not mean at all the rejection of the cause (ways and
means) which is ordained by the “Causer”.

2) The total rejection of the dependability on any other than
Allah, because Allah is the “Causer” and the absolute
“Initiator” of everything. This belief will reinforce the convic-
tion of the oneness of Allah in the hearts of the unitarians and
make them believe still that the cause presented by man in his
behaviour is interconnected with the Will of A Capable Causer
who is Allah.

From all this we come to the conclusion that trust and devotion do not
mean, in any way, recoiling and abandoning of work, waiting for
sustenance to come without giving an effort and making the cause, but
rather they are i ives for the lim to exert the atmost of his
efforts to achieve the wisdom of his being the Vicegerent on earth to
guarantee the fulfilment of his materialistic desires in the framework of
legality and the moral principles.

The second case for study is how to search for the remedies and
legal methods for solving the contemporary economic problems.

The role of Figh should be in the education and the direction of
the nation for the safe-keeping of its convictions, the legality of its
conduct, and the correctness of its economic methods. Having this as
foundation, it is not enough to describe an economic theory or an
economic system as having principles and objectives contradictory to
the Shari'a principles and objectives, but rather determine on
alternative Shari'a economic system or theory because the Shari'a and
its jurisprudence is not only a set of rules contradicting this or that, but
it is a comprehensive system accommodating all walks of life, with its
necessities, needs and improvements. How to achieve this depends on
the understanding of the Shari’a its principles, objectives and facts.

The role of the Figh should be an “Explanatory™ one showing the
objectives of theShari’a regarding the renovations and what is to be
expected and hence the muslim will find what he is seeking.

The predecessor muslim jurists knew these facts and had left this

wealth of juristic knowledge for the posterior. They experienced how
man needed Shari’a solutions for the problems which emerged. They
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Thus, what is the role of the muslims in making use of all these
facilities and employing them to their welfare, and what should be the
role of the Shari’a and its jurisprudence in directing the muslims
intellects for the exploitation of these facilities in a legal framework?

The role of the Figh (jurisprudence) in the direction of the
muslim’s economic thought concentrates on two cases:

Firstly

The correction of the beliefs which are in contradicton with
Islam’s outlook on man and his participation in development. Some
examples of these wrong beliefs are:

The wrong meaning given to Zuhid;* some people think that to be
ascetic is to relinquish all responsibility and all roles towards
oneself and towards one’s society and therefore one becomes a
liability on others. The real meaning of Zuhid is the prohibition
not to fall prey and be enslaved by money, because this kind of
slavery will only lead to the commitment of all sorts of sins, like
earning illegal wealth (haram) and transgressing on other people’s
ownerships. The kind of devotion which hampers the functioning
of man, is absolutely contrary to what Allah ordained as to the
development of the earth and feeding from the pure good yields,
and it is also contradictory with the Sunnah of Prophet Muham-
mad, peace be upon him, who said, addressing the one who fasts
the whole year, prays all night and does not get married; “What is
the matter with some people who utter this and utter that. By
God, I am the most amongst you who fears Allah and pay His dues
to Him, but nevertheless I fast and eat afterwards, I pray and 1
sleep and 1 get married. The one who deviates from my Sunnah

w1

(path) is not my follower”.
Another wrong belief is the meaning given to trust in Allah
(Al Tawakul) contrary to what Allah wanted us to understand. Those

mislead believers would think that trust can replace man’s efforts.
What is really meant by trust are two things:

1) The seeking of help, which acknowledges the existence of a
will initially and then seeking help from Allah for the

* Zuhid: Asceticism; R iation of worldly pl from the world.

(1) Fat-h Al Bari- Sharh Sahih Al Bukhari, Volume 9, pp. 5 and 6.

—29 —



Vol 1 1990 Contemporary Junsprudence Research Journal

THE ROLE OF FIQH
(JURISPRUDENCE)
IN THE NATIONAL ECONOMY

A CASE FOR STUDY
By Dr. Abdur Rahman Ibn Hassan Al Nafissa™

Civilizations dominate and expand when they are supported by an
economic power, and they dwindle and wither out when they are
surrounded by hardships in an environment of poverty. The nations
which had powerful economies were much able to persist in their direct
confrontations with the other opposing civilizations. This obviously
refutes the saying that these situations are determined by involuntary
external factors.

The Roman empire and their civilization declined when their
moral valued and their economic activities followed the same path.
Nowadays we can see clearly how the (materialistic theory) is declining
because it was founded, undoubtedly, on wrong assumptions. Many
countries now face the complicated question of the economy.

How Islam looks at man

Almighty Allah has clearly shown the wisdom and the aim behind
the creation of man and that the main objective of man’s existence is to
worship Allah; the servant to give service to the Lord, an eternal
service in which to acknowledge that Allah is the “Only” and the
“Absolute”.

For this obligation to be carried out, man “the created” has been
made by “Allah” to be His vicegerent on earth and hence settle on it
and develop it.

Allah says:

“It 1s He Who hath produced you
From the earth and settled you therein™.'

(1) Surat Hid, Verse 61.
% Editor in Chief LL.B. MCL, LL.M. $.J.D. Duke University.
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From medical point of view, intake of medicine to promote or
stop menstruation is permissible, provided that there is no current or
past diseases, and the menstruation is regular, and the specialist should
be consulted for the appropriate medicine and doses.
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duration of asepsis is between 23-24 days. Asepsis can be detected
either by white discharge, which is a white water that comes out after
asepsis, or by dryness, which can be detected by the insertion of a piece
of cotton in the vagina and it comes out dry, this should be carried
before and after bed-time.

Medically

Asepsis according to medicine is the complete ceasure of
menstruation blood, sometimes followed by white secretion coming
out of the vagina. Duration of asepsis differs from one woman to
another.

Sexual Intercourse According to Jurisprudence

All men of learning agreed that sexual intercourse during
menstruation period is absolutely prohibited and it is considered by
Imam Al Shafi’e as a cardinal sin. It is painful to the wife and dirty
thing to do. In medicine, experts proved that sexual intercourse must
be avoided during menstruation period, because the womb in this case
is susceptible to bacterial infection, and the immunity of the vagina
towards bacteria infection is very weak due to decline of acid secreted
by the vagina to combat bacteria during menstruation, resulting in
infections of both womb and vagina and the male performing the
course.

It is permitted for a woman to take a normal medicine to stop
menstruation, but on conditon that no harm will befall her and after
consent of the husband. If what she takes could prevent pregnancy
then it is not permissible for her and, besides, she must obtain her
husband’s consent.

It is better and safer for women not to take any medication to
prevent menses except when it is necessary to do so.

If a woman takes medicine against her will and knowledge, e.g. if
the husband let his wife take medicine, without informing her about
the effect of such medicine; which may lead to infertility, such action is
legally prohibited.

It is permitted for a woman to take a normal medicine to promote
menstruation, without intending avoidance of any religious duties e.g.
fasting, praying, and after the consent of her husband; because he is
forfeiting his rights of sexual intercourses with her.

= ==
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blood; provided it does not exceed fifteen days. After which
she wahes and goes back to performing all of her duties.

¢) A woman who has no menstruation period and cannot
differentiate between types of blood, she has to quit praying
and other duties for 6-7 days from every month, and then she
washes her body and perform her duties.

Menstruating in terms of Medicine, means, a light red blood,
without smell, which coagulates immediately after coming out, it could
be experienced during the monthly period or after menopause age; it is
“unnatural” blood.

Menstruation of a Pregnant Woman According to Jurisprudence

a) Malik, Al Shafi’ai and Ahmed and in one narration observed
that, a pregnant woman can witness menstruation, if she passes
blood during the first and second months of her pregnancy,
then the duration of her menstruation is calculated according
to the normal duration before pregnancy. If she passes blood
from the third to the sixth month, then menstruation duration
is, at the most, twenty days, and in the last pregnancy months,
the duration is thirty days.

b) Abu Hanifa, Ahmed in another narration and Al Shafi’ai
observed that a pregnant woman has no menstruation period,
and any blood passed during menstruation period is considered
as menstruating blood. (Istlhada)* Ibn Taimayiah reported,
if a woman passes the usual blood, it is considered as
menstruation blood.

Menstruation of Pregnant According to Medicine

Womb membrane cells may become worn-out and come through
the vagina, it is known as menstruating blood, this usually happens
during the first, second, or third months of pregnancy. But after the
third month any blood bleeding is considered to be caused by
placentitis and therefore the blood is regarded as puner-peral blood
and not as menses blood.

Asepsis according to Jurisprudence means; expiraion of menstrua-
tion and childbed blood from women’s vagina. The least duration of
asepsis, between two menstruations, is fifteen days according to
Hanafia and Shafia’a, and thirteen days according to Hanbali School,
and ten days according to Malik school of thought. The longest

* Istihada: Bleeding between menses periods.
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Duration of menstruation according to Physicians and Jurists

Jurists determined the duration by at least one Flow, or one day
and night, or three days, and at the most between 10-17 days. Usual
menstruation in respect to Physicians is between 2-7 days. The period
is calculated from the beginning of one menstruation up to the onset of
the next one. Menstruation period for most of the women is 28 days.
The difference between the longest and shortest period of menstrua-
tion is from 8-9 days with most women.

Types of women according to menstruation

a) The Beginner

If a woman physically matured, witnessed blood or yellowish
discharge, she has to quit, it’iqaf, praying, performing tawaf, fasting
and refrain from sexual intercourse. She waits from one to fifteen days
for expiration of blood, otherwise if the flow continues, she is
considered as menstruating, e.g. having vaginal bleeding between
ordinary periods.

b) The one with a regular menstruation

If a woman with a regular menstruation period, and can
differentiate between menstruation and menstruating blood, then she
stops performing all types of worships during menstruation. And if she
sees any yellowish discharge then she waits three days after which she
washes and prays. Provided the number of days do not exceed fifteen
days. But if she sees a light blood or yellowish discharge during the
bleeding days (Istihada) or after the fifteen days then she pays no
attention to it at all.

Menstruating (Istihada) according to Lang Jurisprud and
Medicine W
In L : Nor ruation blood

In Jurisprudence : A light red blood without bad smell, comes out
from a blood vessel through woman’s vagina.
Women with bleedings are either:

a) A woman with a regular menstruattion period; then she quits
praying etc. during her period every month till its expiration.

b) A woman who can differentiate between types of blood, she
must quit praying and other duties when she passes black

-~
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MENSTRUATION BETWEEN
JURISPRUDENCE AND MEDICINE

*By Dr. Ibrahim Ismail Abu Shari’a

Menstruation in terms of language, means Flow, and in terms of
jurisprudence, means the blood which comes out of the wombs of
physically matured women in specified periods, and is not resulting
from a delivery or a disease.

Allah says:-
They ask thee
Concerning women'’s (monthly) course.
Say: It is hurt;
So Keep away from women during
The monthly course, and do not
Approach them until
They are clean.'

In terms of medicine it means, a periodical secretion of black
blood mixed with mucus and worn-out cells of the womb membrane.

Menstruation age according to Jurists and Physicians

In respect to Jurists, it starts at the age of nine mostly; Ibn
Taimayiah said, there is no lower, or higher, age at which a woman
could begin menstruating; for Physicians it ranges from the age of
12-16, or before that.

Menopause age is not precisely determined by the Jurists and
generally ranges between the age of 50-70 years. However, Physicians
range is between 45-55 years.

(1) Surat-ul-Baqara, Verse 222. [
* Assistant Professor, King Faisal University, Al-Ahssa, Saudi Arabia.
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Condition of revival is to obtain persistence and avoid public or private
damage

The revival of land which is legally considered according to the
Shari’a regulations should contain the following:

— Perminence and the will to continue. Contrary to transgres-
sion, in which temporary buildings are constructed, revival of
the land should be made for permanent usage whether for
residence or cultivation. In transgressions people only build
temporary buildings to assert possession of the land and
demolish that immediately after ownership is confirmed, a
practice which can not be denied.

— Also in the operation of revival, no damage is to be caused to
neither the public or the private interests.

Reorganisation of revival

The “Cessation of revival” operations, as a sort of legal protection
(preservation) is affirmed in the Shari’a legislation.

Prophet Muhammad, peace be upon him, preserved the land of
“Al nafee” as pastures for the horses of mujahideen, the livestock
collected as zakat, the camels paid as charity and the stray livestock
kept till their owners came and collected them. It is no doubt that the
preservation of land for the future extension of cities and towns is more
important than the preservation for pastures.

Encroachment on land under-planning is like transgression on roads

Anybody encroaching on governmental lands preserved for
extension or on part of a road or public facility, such as a mosque or a
public garden, is considered a transgressor, because public damage in
this case is certain and all jurists unanimously agreed on the prevention
of damage. Encroachments and transgressions should be curbed once
they appear on the surface and should not be authenticated following
the Prophet’s saying peace be upon him, “No damage and no harm”.
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authorities ask for “Cessation of land revival” for reorganization
purposes the rule differs completely and the evidence of permission is
confronted by stronger arguments. The guardian of the muslims, by
asking for the “Cessation of revival”, would not be ordering
disobedience or asking abstention from an obligation, but rather
calling for the temporary suspension of a permissible thing, with the
sole purpose of reorganisation and planning to achieve the most
possible justice in allocating plots of land and provide for the necessary
facilities and public utilities. So it is obligatory to obey the guardian as
stated in the Quran:

O ye who believe!

Obey God and obey the Apostle,
And those charged

With authority among you.'

It is authorized for the guardian of muslims to curb the allowable and
prevent the permissible for the public interest

The authority of the Islamic state is not limited to restricting some
of the once permissibles for the interest of the public good, but it also
has the right, according to Dr. Al Zahaili, Wahba - “(to interfere in the
legitimate private possessions to attain justice and the public interest,
whether in the origin of the possession or restricting the permissible;
which if allowed would lead to a public damage. The fair and just
guardian is hence allowed to impose restrictions on private possession
by limiting it to a certain measure or even confiscate it with the
payment of a reasonable compensation to the owner if that confisca-
tion was made for the interest of all the people)”.?

Therefore, transgression is false and illegal and what is built on
the false is also false. In Islam there is no sacredness for possession
obtained by means of transgression. A transgressor would be asked to
remove what he has built or grown on some one else's possession
together with all other signs of encroachment whatever his loss might
be because in Islam there is no sacredness for the possession obtained
through transgression and encroachment.

1. Surat ul-Nissa, Verse 59.
2. Dr. Al Zahaili, Wahba. The Islamic Figh in its New Style, p. 440.
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these lands. But the illegal possessions stand in the way and hinder the
development programs and delay the chance of planning.

The lands p I by municipalities are not waste lands

The condition to permit the possession of a piece of land it should
be a deserted waste land. The jurists have set a number of regulations
for the protection of the public interest. So the lands possessed by the
municipalities are not to be considered as waste lands. Hence all lands
offered to the municipality such as roads, facilities, or the future plots,
were offered with the purpose of organisation. The authorities have
forbidden the illegal revival. One of the functions of the Islamic state is
the organisation of the people’s affairs and its intervention at the time
of necessity is recommended. So that the interests of the people should
not get into confusion nor chaos prevails and the presence of authority
is lost.

Transgression extends to Private Property

The basic purpose of revival is the enrichment of the economical
welfare of muslims. If one studies the general objectives of the Islamic
Jurisprudence concerning the revival of waste lands, one would
conceive that they are all directed towards the encouragement of the
whole muslim nation to the initiation of useful activities in order for
lhem to thrive. But first of all muslims should wake up, abandon

idl dependency and sedentary life, and rise up to
promote the stagnant hfe style of muslims and encourage them invest
in the land and develop it and exploit its treasures.

Transgressions are an easy means of making easy profits which
would have a negative effect on the people rendering them susceptible
to idleness and living on profits obtained without effort.

Revival is permissible when authorities are silent. But the rule is
different when asked to cease

Most of the men of learning did not preconditioned the
permission from the authorities to allow for the revival of land, taking
into consideration the common nature of permission. This is applicable
in the case of the waste lands free from allocations and its revival
would not cause any damage whether private or public. In other words
the permission of the authorities is not conditioned when the
authorities take a passive attitude towards the process of reviving the
land; neither permission is granted nor refused imposed. But when the
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THE RIGHT OF THE STATE
IN REVIVING DEAD LANDS

By Ustz Ibrahim Ibn Abdur Rahman
Al Bilaihi*

Introduction

For every nation to develop, there are three elements which
should be available; land, time and effort. All the manifestations of the
different standards of living between the different nations is only
correlated to the ability of each nation in investing and manipulating
these elements and factors. The land contains all the riches under-
ground and time is a shared value in itself and common to all people.
But the difference is that some people spend time in civil wars or in
vain while other people utilize it in excavating the treasures of the
earth or conquering space. The effort of man is the real ever renewing
wealth. When is land considered dead? The land is dead when it is a
waste land as the men of learning said. It is the land which has no
owner and proclaimed by no one. There is no water in it, no
development and no use can be obtained from it. It is not in the
proximity of a settler. Roads and alleys are not treated as waste land.
Those who permit the possession of such land derive evidence from the
Hadith of the Propht, peace be upon him, who said, “The one who
revives a dead land , it becomes his”.

How about the lands reserved for the future extention of cities and
towns, are they considered waste lands?

The lands reserved for planning are not waste lands

The lands owned by the municipalities are not waste lands, but
they are being revived, planned and a lot of effort is being exerted and
a lot of money paid by these municipalities for the development of

% Presently The Director-General of the Municipal and Rural Affairs Qassim
Region. Wrote a number of researches in Shari'a.
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gulations and foundation rules with all details for the assessment of
zakat payment, its calculation and the estimations to be made
according to quantities and qualities and according to the present
commercial terminology and the principles of accounting and auditing,
the thing which helps obtain the uniformity of all the branches of the

department all over the Kingdom of Saudi Arabia.
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commodities which are not meant for trade but rather used as a
means of production and obtaining profit from them.

The profit obtained from trade transactions follows the capital in
the duration of one year when the capital reaches the minimum
amount. The passage of one year on both the capital and the profit
is considered the date marking the beginning of the completion of
the minimum amount.

4
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All assets in the form of gold, silver or bank notes and the complete
evaluation of the trade commodities are to be put in one vessel
without any differentiation between good quality or bad quality to
assess for the completion of the minimum amount liable to payment
of zakat.

Calculation of Zakat of Mixed Money and the Multiplication of
Minimum amount:

It is taken for granted in the Figh of zakat and its calculation that
the different kinds of capitals are treated independantly or in certain
cases, mixed together and added up - not in the case of livestock -
without any one of these capitals being subject to a Shari’a (legal)
effect as for the rules of zakat. It is all the same whether the money is
added up or treated seperately; or whether the money is invested in a
public company or a commercial establishment or whether the money
is found in one place or in different neighbouring or far away places for
the calculation of the zakat and allocating the Shari’a amount for
beneficiaries.

All these factors will not be of any Shari’a legal effect as to the
reduction or the increase in the amount of zakat to be paid eventually.
‘When the vessels of zakat are numerous or when the minimum amount
is not reached or exceeded, these vessels can be added to one another
when the assets are of the same kind so that the calculation of zakat
will be from one vessel. Such assets like gold, silver and the assets of
the similar nature such as paper currencies or metal currencies. Other
products cannot be added to one another in the calculation of zakat;
such as agricultural crops, fruits and the minerals of different nature
except gold and silver.

Calculation of Zakat in the Saudi Zakat System:
The Department of Zakat in Saudi Arabia depends in the

assessment of the zakat vessels on the financial records of companies,
establishments and individuals. The Saudi Zakat System has set

— =
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Calculation of Zakat of Minerals:

The zakat of minerals should be made after the mineral is
founded, moulded and purified and the product reach the minimum
amount liable for the payment of zakat. But the payment of zakat is
obligatory on the appearance of the mineral. Some kinds of minerals
can be added to one another to complete the minimum amount. The
percentage to be paid as zakat is the quarter of the tenth or 2.5% if it
was gold or silver, or the quarter of the tenth of its value. Zakat of
Athman (gold and silver) is not repeated or recurrent as it is obtained
from the earth and it is not a currency and it is not collected for
multiplication as in the case of livestock.

Zakat of Trade Commodities:

Trade commodities is whatever made for selling or buying with
the purpose of making a profit even if that commodity was cash in
itself. For zakat to be paid, these conditions should be met:

1) Price of commodity should reach the price of the minimum
amount of either gold or silver.

2) The passage of the period of one year after the minimum
amount was completed.

3) Ownership of commodities should be in the possession of the
trader and under his disposal and has the intention of carrying
out commercial transactions on these commodities with con-
tinuation for a whole year.

The Fiqhi Verification of a Trade Commodity:
All that is meant for profit whether in the form of a commodity, or
a facility is subject to the rules of zakat of trade commodities. These

include buildings used for factories, means of transportation. The
zakat of the commodities of trade is one quarter of the tenth.

Calculation of the Zakat of Trade Commodities:

1) All commodities whether in kind or in the form of a facility should
be evaluated and see if the minimum amount liable to payment of
zakat is reached according to the value of the local currency, when
these commodities are intended for trade.

2) Consideration is given to the real evaluation at the time when zakat
is due and not the value of purchase.

3) Evaluation of the commodity of trade is calculated as the value of
the origin plus the added renewable profit. Differentiation should
be made between the commodities meant for trade and the other

—_16 —
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5) The minimum amount of crop liable for payment of zakat is to

be calculated from the dried amount or the weight it will reach
when it is dried.

6) The different kinds of crops are to be treated each one

7

-

separately as well as the payment of zakat for each one. Zakat
should be taken from the good quality product and henceforth.
Bad quality should not be paid for good quality product.

Varieties of one kind are added to one another so as to
complete the minimum amount liable for zakat from the
production of the same year, even from different places. The
justice of the Islamic Sharia required that payment of the
production is made only one time even if it is stored for years
when the purpose of that is for consumption. In case that
storing is made with the purpose of trade and gaining profits,
zakat should be repeated every year.

Zakat of Mineral Resources:

A mineral is whatever found inside or on the surface of the earth,
not of its kind and it is not a plant.The Hanbalis make it obligatory that
zakat is to be paid for all minerals, making no differentiation between
a solid mineral or a liquid one.

Allah says:

“Oh ye who believe!

Give of the good things

Which ye have (honourably) earned,
And of the fruits of the earth
Which we have produced

For you™.!

The Hanbali mazhab makes it permissible to privately possess
minerals whether in solid or liquid states. Imam Malik, mercy of Allah
on him, has an opinion on that, as he said, “The Guardian of muslims
has the right to offer concessions for mineral excavations and take
zakat on that. Whenever a mineral is discovered, he may offer that to
whoever he chooses and take its zakat and what appears in the land
conquered by the muslims is to be offered to the guardian.™

(1) Surat ul-Baqara, Verse 267.
(2) Al-Mawaq - Al Taj Wa Al Ikleel.

=5=
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Zakat of Agricultural Production:

There are many kinds of agricultural production. Some of this
production is needed by man as a source of food and some other is
used as commodity. The Hanbali mazhab has stated two descriptions
for the agricultural production to be subject to the payment of zakat,
these are: (1) minimum weight (2) stocked or saved. The purified
Sunnah indicated the minimum amount of agricultural production
subject for payment of zakat by means of measurement of weight. Abu
Saced Al Khudari, blessings of Allah be upon him, narrated that,
Prophet Muhammad, peace be upon him said, “There is no saddaqa -
charity - on what is less than five (wassaq) - camel - loads = 165 litres”,
This means that what is not measured is not subject to payment of
zakat as it is not mentioned. As for the stock and saving it entails the
payment of zakat as it is a means of collecting wealth and achieving
richness. The judgment on whether a certain crop is stocked or not is
taken from the custom (urf) and habits of people.

The Calculation of Zakat of Agricultural Production:

The Islamic Shari‘a indicated the tenth of the product to be paid as
zakat if this product was irrigated without much effort or it was
rain-irrigated or irrigated by rivers, and half the tenth if irrigation of
the product cost a lot of effort and expenditure. The product of crops
and fruits which are subject to payment of zakat, will not become so
unless these two conditions are fulfilled:

Firstly
The product must weigh 652.5 Kgs. dry and net.

Secondly
The product be possessed by owner at the time of ripening.

The following rules must be observed in the zakat of the
agricultural product:

1) The advent of the payment of zakat is the time of ripening of
the crop and the solidification of grains.

2) Payment of zakat to be made from the same kind of the crop.

3) Zakat remains obligatory when crop is stored in the place
where it is placed to dry up.

4) The amounts of zakat of grains to be paid should be from the
sifted and dried crop.

=1d=
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Some researchers consider the payment of zakat a gradual confiscation
of the money which is accummulated and frozen as idle capital. This
kind of freezing would cause paralysis of the economic movement.

Zakat of Livestock calculated according to Animal Resources:

The animal resources is one of the economic factors in any human
society whether a primitive or a developed one. What is meant by
livestock is all that is halal (permissible) as stated by Almighty Allah.
The importance of livestock is derived from the fact that it is the sort of
wealth which is self-developing and its product participates directly in
the affluence of society, by providing some necessary items and
luxuries. In Islamic Jurisprudence, livestock includes camels, cows, -
tame or wild - goats and sheep.

The Role of Livestock in Economy:

It is well understood that livestock is not only a capital, but it is
also production and continuous supply at the same time. It supplies
luxuries and necessary daily supplies of goods. Its increase of
production means increase in supply and also increase in zakat
allocations. In the calculation of zakat from livestock, the Shari‘a, has
followed a means which would encourage the owners of livestock to
work for its multiplication because of the economic revenue from that
and again because the more they have of livestock, the less they pay in
the form of zakat.

Payment of Value of Livestock as Zakat:

The payment of the zakat of livestock or expiation in the form of
the price of the livestock is not permissible according to Imam Malik
and Imam Shafi‘e. According to Abu Hanifa it is permissible. Imam
Ahmad permitted that in some situations and did not permit in other
situations. The payment of the price of the livestock to be given as
zakat without any necessity or a reasonable usefulness is prohibited.
But not if it is paid out of necessity, usefulness and justice, then it is of
no harm.

Considering the modern scientific and industrial progress in dairy
farming and its production and the huge profits from this industry, the
livestock raised in these farms are being looked at as items of trade in
themselves. Zakat in this case is calculated by adding the capital
(original price) of the livestock to the renewable profit.

-—13 =
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The Calculation of Zakat of (Athman) Gold and Silver:

Athman is a term given to the two metals, gold and silver, whether
they are in the form of jewellery or in bullions. They can be added to
one another to complete the minimum amount liable for the payment
of zakat because they agree on the aim of their zakat. If one possess
ten Mithkal (a weight = 4.5 grams) of gold and one hundred Dirhams
of silver (Dirham = 2.979 grams) he should pay zakat for them
whether he pays in gold or silver. The other currencies whether in
metal or in paper can also be added to gold or silver to complete the
minimum amount and then zakat to be paid out of the total productof
the two.

The obligatory zakat of the Athman - gold and silver - is one
quarter of the tenth in gold when the amount reaches twenty mithkals
or the equivalent of 85 grams and one quarter of the tenth in silver
when the amount reaches 595 grams (200 dirhams).

Although dealings are not frequently made in gold and silver
nowadays, but their value can easily be calculated according to the
market value of the current local currencies. Consideration of the real
value of the currency is an obligation to observe the rules of the Shari‘a
with the purpose of attaining justice for all parties; the payer of zakat
and the receiver of it.

The Effect of Zakat of Money in its Circulation:

The zakat of money means money liquidity and the continuous
activation of money circulation between the different categories of
society, because if money is not invested and be fully utilized to be
developed, it would be consumed up by the zakat of money. By
permitting the internal financing of projects and providing the
currency liquidation (cash) necessary for it by means of partnerships in
investment and sharing of profits in well known percentages, would
make the vessel from which zakat due is taken is from the profits and
growth, and not from the capital itself. Certainly though the
percentage of 2.5% taken as zakat is from the profits adding the profits
to the capital.

The Economic Effects of the Capitals Freeze:
To keep money in a state of total liquidity would not make any
revenue, but would rather cost, according to Islamic economy, 2.5%

charge every year, taken as zakat, whenever the minimum amount for
the payment of zakat is reached and the period of one year has passed.

|
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satisfying the needs of man and it became a necessity in any society.
Money gets its importance from the major and minor functions which
it carries out. The major functions are:

1) It is a general means of transactions.

2) It is a general means through which the different values of
different things are estimated. The minor functions are:

a) It is a good means of storing wealth and savings.
b) It is a means by which a deferred payment is calculated.

Bank Notes and Payment of Zakat:

The Committee of Ulama(Learned Men)in the Kingdom of Saudi
Arabia, decided by majority vote that paper money and bank notes are
considered of monetary value in itself just like the value in gold or
silver. These bank notes differ with the difference of place of issue and
according to that the following Shari‘a rules should be considered:

Firstly

The rules of usury in its two kinds; the delay usury and excess
usury are applied on bank notes as they are applied on gold and silver.

a) So it is not permissible to sell bank notes for bank notes or for
gold or silver on the basis of deferred payment.

b) It is not permissible to sell one kind of money for its own kind
in excess of its value, be that in the form of deferred or cash
payments.

c) It is permissible to sell bank notes for other bank notes
absolutely if that sale was (made from hand to hand) in cash.

Secondly

It is obligatory to pay zakat for it when it reaches the minimum
amount liable to payment of zakat, in gold and silver or if those bank
notes would complete the minimum amount when added to the value
of the items used in or made for, trade if possessed by the same people
on whom zakat is due.

Thirdly

It is permissible to use it as capital in forward buying and
companies.

=11l=
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Basis of Assessment of Zakat in Islamic Jurisprudence and the Saudi
Zakat System:

The Islamic Jurisprudence indicated the items and subjects on
which zakat is prescribed and also indicated the percemage to be paid
as zakat. These items include:

1) Gold and silver

2) Livestock

3) Produce of the earth; crops and minerals
4) Commercial items

The Saudi zakat system has clearly indicated those on whom
zakat is prescribed. They are:

1) Zakat is prescribed on all companies and individuals carrying
the Saudi citizenship whether males or females, adults or
under-aged, or in seizure, at the end of each year and
according to the rules of the Shari‘a.

Estimations are made to assess the capitals and their royalties,
all imported goods and all the profits made by the Saudis who
are subject to zakat from their commercial or industrial
transactions or from their private business or their property in
kind or in cash including the financial and commercial deals
and the royalties of shares or any other income which the
Shari‘a texts subject to the payment of zakat.

2
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3) Zakat is calculated on the items for trade, property and cash
possessions according to their real values at the end of the
year, as stated by the Shari‘a texts.

4
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Zakat of livestock and crops is calculated according to the
regulations issued on the method of collection required by
the Shari‘a texts. Zakat of money is calculated according to the
cash money released and the effect of that on the circulation of
money.

Function of Money in Islamic Figh and Contemporary Economy:

Jurists have interpreted gold and silver as the two precious metals
on which the income and expenditure of the world are based. The
dirhams and dinnars derived from them became a scale of their
dealings. According to modern economic interpretation, these two
metals are the only expression of the different economic meanings.
Production is expressed by the monetary units and incomes are also
calculated in terms of money. Therefore, money is a means of
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PAYMENT OF ZAKAT (ALMS), ITS
ECONOMIC EFFECT AND ITS
APPLICATION IN THE KINGDOM
OF SAUDI ARABIA

*By Dr. Abdul Wahab Ibrahim Abu Suleiman

The Shari‘a-ordained payment of zakat is a practical means
showing the philosophy of Islam and its handling of wealth in the form
of production, circulation and distribution, and the rights due on the
wealth possessors.

The Islamic Shari‘a, in prescribing the zakat, is concerned with
many facits connected with it. So the payment of zakat was made
obligatory on the wealth which is allocated for investment, and the
natural differences in the kinds of wealth is taken in consideration. The
payment of a certain percentage of that wealth in the form of zakat is
compatible with the human effort made in the collection of that
wealth. Hence caring for the needs of the poor is also considered.

The collection and distribution of zakat is carried out by two
governmental departments in the Kingdom of Saudi Arabia:

1) The Department of Zakat and Income affiliated to the
Ministry of Finance and National Economy and which collects
zakat from companies and individuals of the Saudi citizenship
and;

2) The General Organization of Social Insurance, affiliated to the
Ministry of Labour and Social Affairs which is the official
authority responsible for the distribution of the zakat in its
right channels and investing its resources.

* Professor of Comparative and Principles of Jurisprudence - Umm Alqura
University, Makkah.
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As a favour upon me:
Nay, God has conferred
A favour upon you
That he has guided you
To the Faith™.!

Thus, transgression in any way is transgression on the limits made
by Allah and on people as well as transgression on God’s ordinances
whether in increasing or decreasing them. The innovator in religion is a
transgressor because he increases the ordained. The one who does
injustice to people is a transgressor and the rejector of what has been
sent by Allah is also a transgressor. The commital of disobediences is a
sin and transgression on what Allah has sent down.

Allah says —

“Help ye one another

In righteousness and piety
But help ye not one another
In sin and rancour”.2

(1) Surat-ul-Hujurat, Verse 17.
(2) Surat-ul-Maida, Verse 2.
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the Messenger of Allah, peace be upon him, to perform the prayers, to
pay the zakat dues and to give advice to every muslim”™.'

People qualified to give this advice are the Prophet, the
Mesengers and the men of learning. Advice and the call to Allah is of
the best deeds.

Allah says —

“Who is better in speech
Than one who calls (men)
To God, works righteousness,
And says, “I am of those

Who bow in Islam”.?

And in another verse —
Say though; “This is my Way:
1 do invite unto God,
On evidence clear as
The seeing with one’s eyes”.?

The call to Allah should be done through knowledge and wisdom.
Prophet Muhammad, peace be upon him, said, “The indicator of the
good has the same reward as the doer of that good”.* He also described
to Ali Ibn Abi Talib this good when he said, “If Allah guides through

» 5

you one man, is better for you than all the (red) camels™.

Muslims today are in great need for this advising and the
perseverence in doing that. They should show humbleness to Allah and
abstain from self-conceit. They should watch themselves against
vanity. They should relate all things to Almighty Allah.

Allah says —

“They impress on thee
As a favour that they
Have embraced Islam
Say, “Count not your Islam

[0 Muslim.

(2) Surat Fussilat, Verse 32.
(3) Surat Yusuf, Verse 108.
(4) Sahih Muslim.

(5) Bukhari.
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includes the utterance from the tongue and the belief from the
heart with all adoration for Allah, doing service to Him with
longing to Him and the love of all good for all muslims. Faith,
secondly includes the useful good actions or deeds and thirdly the
mutual teachings of truth which is part and parcel of faith and
good actions. The fourth thing is the teachings of patience and
constancy which is part of faith. These are the fundamentals of
good and the causes for happiness.

When both terms are used jointly, they mean to carry out religious
obligations and abstain from committing the prohbitions. Piety and
Righteousness when used seperately constitute the whole religion.

Allah says —
“But it is righteousness
To believe in God
And the Last Day".'
“It is virtue if ye fear God”.2

Helping one another in the way of piety and righteousness is the
realization of what Allah has ordained and His Messenger whether by
saying doing and believing; and the abstention from what Allah
prohibited by saying, doing, and believing. The people of learning
have the capacity to cooperate in the realization of piety and
righteousness and be sincere in so doing with all perseverence.
Muslims are guardians to one another, calling for the righteous and
prohbiting the evil deeds. They should achieve the servitude to Allah
by means of adoration of the good and the rejection of the evil and by
warning other people of that. Prophet Muhammad, peace be upon
him, said, “One of you will not be a believer, unless he loves for his
brother what he loves for his himself”.?

In another Hadith, peace be upon him, said, “The instances of the
believers in their love for each other in their being merciful and
sympathetic to each other are just like one bodys; if one organ suffers,
then the whole body will suffer with wakefulness and fever”.*

Advising of muslims is also part of servitude. Jareer Ibn Abdullah
Al Baijli, blessings of Allah, be upon him, said, “I gave my pledge to

(1) Surat-ul-Baqara, Verse 177.
(2) Surat-ul-Baqara, Verse 189.
(3) Bukhari and Muslim.
(4) Bukhari and Muslim.
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OBLIGATION TO HELP ONE
ANOTHER IN
RIGHTEOUSNESS AND PIETY

By His Eminence Sheikh Abdel Aziz Ibn Baz*

Allah Almighty ordered His servants to follow the path of the
righteousness and prohibited them from transgression.

Allah says —
“Help ye one another
In righteousness and piety,
But help ye not one another
In sin and rancour”.'

Many verses have touched on this meaning. Allah says —
By (the token of)
Time (through the ages)
Verily, man
is in loss.
Except such as have Faith
And do righteous deeds
And (join together)
In the mutual teaching
Of Truth, and of
Patience and Constancy”.?

This Sura included four great characteristics which every muslim
must achieve and abide by and advocate, these are:

Iman (faith) which includes the two testimonies - the acknow-
ledgement of the oneness of God and the message of His Prophet
and the believing of things narrated about him, peace be upon
him. Iman (faith) which is manifested in utterance and in deeds,
increases by obedience and decrases by disobedience. It also

* His Eminence worked for a long time in the judiciary. He was president of the
Islamic University in Madinah.

Presently he is President of Presidency General of Religious Research, Ifta, Call
and Guidance.

(1) Surrat-ul Maida, Verse 2.
(2) Surat-ul Asr, Verse 1,2 & 3.
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We mentioned in the last issue that our concern is directed
towards the specialized and non-specialized readers and according to
that the price of the copy and whether it was affordable to a wider
range of readers and students in particular, was nominated. We had to
consult the available data about distribution with the purpose of
making a balance between what is possible and what is not.

That study showed that sales distribution of the journal had
reached a peak which was beyond our expectations bearing in mind the
short duration since the journal was first introduced in the market and
that we refrained from publicity and advertisement.

Some members of the staff argued that the price of the journal
should be kept the same, others even suggested increasing it so as to
meet the cost of production. But we prefered not to discuss this
question of costs because our motive in every step we have made or
will make, God willing, will be towards participation in the spreading
of the eternal Islamic Shari'a and revealing its role in the remedy of the
problems of the Umma and safe-guarding of its entity and for this little
attention is given to difficulties or hardships.

In consideration of all this, we found it suitable to continue
studying the price.

We have also benefited from the observation we received from the
readers concerning many of the fundamental questions, but we did not
choose to disclose until we are able to implement them in realization of
the mottos “Reality before Dreams” and “Deeds before words.”

At the time when this number is issued, our Islamic Nation will be
welcoming the blessed month of RAMADAN, a month of faith and
toleration, a month of offering and sacrifice, a month of love and
sympathy.

As a gift frome the journal, marking this occasion, the reader will find
a free copy with resume about “Fasting, Principles and Objectives™. In
these blessed times we cannot but beseach with supplication of
Almighty Allah to give assistance to our nation to be able to fulfil its
eternal message, and achieve what Allah wanted us to be the best
nation presented among people.

And Allah is All helpful.
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A LETTER FROM THE STAFF

With this fourth number this journal completes its first year of
publication during which all four issues were published in their
prescribed dates. Although measured by time and by our long journey,
this period would seem a short one, but we intend - God willing - to
continue, unceasingly, this long march. We, in the journal, have this
feeling of unlimited happiness, for completing the first year, which
some of us considered a point of depart, surrounded by risks and
incertainities; others thought of it as “an adventure™ in the field of
specialized publication, at a time in which publishing methods, ways
and temptations are numerous.

We have been warned, within our staff, against the rigidity of
researches, requesting us to present the kind of material which
intrigues our readers, even if we had to propose some anecdotes from
the Islamic juristic heritage. Others warned us against elongation in
our researches for fear of boredom, bearing in mind that man,
nowadays, is fighting against time trying to catch up with everything.
All this in consideration of what some us here call the “viewpoint™ of
the non-specialized reader.

The most optimistic among our staff, thinks of this “adventure™,
if we opt to call so, metaphorically, as a source of joy and happiness,
because only then it becomes a reality in culmination of a greater effort
to reveal and publish creatively in the field of the Jurisprudence of the
Islamic Shari’a from which the inspiration of this nation emanates.

We have acquired a lot of knowledge from the experience of the
past year. We have come to realize the dimensions of the huge
responsibility, the far reaching obligation, as well as affirming our own
intention to make this journal a juristic reference, a thing which can be
achieved not without much effort or sacrifice.

We were thinking that the time allocated for a number to be
issued was enough, and so we just thought, to ourselves, to take our
time, no need to haste. But after plunging into the actual situation,
challenge worked its way towards us; to publish arbitrated researches
in about three hundred pages and in both languages Arabic and
English proved to be not an easy thing. Serious work would require
more than what is done in haste and imagination beyond normal.

—F=



«Whom Allah intends good grants him
the knowledge and insight in Religion». Hadith

CONTEMPORARY JURISPRUDENCE
RESEARCH JOURNAL
A Journal Specialised in Islamic Jurisprudence

Editor-in-Chief
Dr. Abdul Rahman Hassan Al Nafisah

Price per copy: Annual Subscription:
K.S.A. and G.C.C. countries: SR. 12 For govt. offices and agencies:
S.R. 100

or equivalant
Other Arab countries: For individuals: SR 100

US $ one or cquivalant Postage extra for mailing
Other countries: outside the Kingdom.

Usss

Address: Badia, North east of Princess Sarah Mosque,

Riyadh, K.S.A.

Mailing Address:
P.O.Box 1918 Riyadh

Kingdom of Saudi Arabia
Phone 4351872 Fax 4352297

Distribs tors:  Saudi Distribution Co.
Riyadh : Tel.: 4779444
Jeddah : Tel. 6653353




CONTEMPORARY JURISPRUDENCE

R ™G

RESEARCH JOURNAL

A Journal Specialised in Islamic Jurisprudence

Fourth Edition - First Year
FEB. - MAR. - APR. 1990

IN THIS ISSUE

A Letter from the Staff

Obligation to Help One Another in Righteous-
ness and Piety

His Eminence Sheikh Abdel Aziz Ibn Baz
Payment of. Zakat (Alms), Its Economic Effect
and Its Application in the Kingdom of Saudi
Arabia

Dr. Abdul Wahab Ibrahim Abu Sulciman
The Right of the State in Reviving Dead Lands
Ustz. Ibrahim Ibn Abdur Rahman Al Bilaihi
Menstruation Between Jurisprudence  and
Medicine

Dr. Ibrahim Ismail Abu Shari'a

The Role of Figh (Jurisprudence) in the Nation-
al Economy

Dr. Abdur Rahman Ibn Hassan Al Nafissa
Fatawa Al Majam’a Al Fighia (1)

Fatawa Al Majam'a Al Fighi Al Islami in the
World Muslim League on the Juma'a and the
Two Bairams Lectures in Languages other than
Arabic and the Use of Loud Speakers

On Bank Notes

On Stock and Commodity Exchange

On Animal Slaughter by means of Electric
Shock

On Death Certificate and the Removal of the
Life Sustaining Equipment

Selected List of Islamic Legal Terms

Nezar Al Ageel

i )13 s



