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* Texts and Documents *

judgment he passes would be subject to cassation if it contained an alt-
eration of the previous judgment.

Article Eleven:

On being convinced by the judge’s reply on its observations, the
court of cassation should approve and certify their judgment. But if the
court was not convinced and the concerned judge did not want to change
his opinion, it may apply cassation on the judgment whether on all or part
of it, according to circumstances, and state the evidence on which it
relied, and transfer the case to another judge. Inspite of all that, if the
whole case was suitable for passing a judgment, and the circumstances of
the case called for urgency, it would be permitted for the court of cas-
sation to a pass judgment on the case. If cassation was required for
another time, the court should pass judgment on the case, and in each
time the court of cassation passes a judgment, it should do so with the
presence of the litigants and hearing their statements. Judgment passed
in this case would be final if it was passed by consensus or by majority.
Article Twelve:

If it was impossible to communicate the observations to the con-
cerned judge, due to death of the judge or any other reason, the court
of cassation should send its observations to the judge who succeeds or
apply cassation on the judgment and state the reasons.

Article Thirteen:

Cassation of judgment would entail the annullment of all resolutions
and procedures connected with the cassated judgment whenever that
judgment was a base for those resolutions.

Article Fourteen:
If the judgment is not cassated except in a minor part, it would

remain effective in the other parts unless parting of judgment is not pos-
sible.
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* Vol. V 1993, Eighteenth Edition, Contemporary Jurisprudence Research Journal *

objection and without proceedings, the judge may confirm the judgment
issued by him or change it in the way he thinks to be right. If he con-
firmed his judgment he should raise it with a copy of the case proceedings
and the complete documents to the court of cassation. But if he changed
his judgment, the altered judgment should be communicated to the oppo-
nents, and in this case the normal procedures are applied.

Article Five:

If the defendant requested to see the memorandum of objection sub-
mitted by his opponent, the court of cassation should allow him to do so
whenever it thinks that to be appropriate. The defendant is given a date
to submit a reply on that memorandum.

Article Six:

The court of cassation settles the memorandum of objection with
regard to evidence found on the case documents. The litigants are not
allowed to appear in front of the court unless the court summons them,
or unless it is stated by the regulation.

Article seven:

With consideration of the rule of article three, the court of cassation
may allow for the litigants to present new statements to affirm the
reasons of objection submitted in the memorandum. The court may take
any procedure to help it settle the case.

Article Eight:

If the court of cassation found out that the statement of the judgment
agrees with its Sharia fundamentals, as far as its result is concerned, it
would certify that judgment, and draw the judge’s attention to whatever
observation it might have.

Article Nine:

If objection on a judgment was due to difference of jurisdiction, the
court of cassation should limit its enquiry on appropriateness of jurisdic-
tion.

Article Ten:

If the court of cassation made observations on the judgment, it
should prepare a resolution to this effect and send it to the concerned
judge. If the judge was not satisfied and convinced by the observations
made by the court of cassation, he should reply that and explain his point
of view, after recording that on the proceedings record. But if the judge
was convinced with the observations of the court of cassation, he should
communicate that to the litigants and listen to their statements and
record that on the proceedings record and then rejudge the case. The

o



TEXTS AND DOCUMENTS
THE REGULATION OF JUDGMENT CASSATION®

Article one:

The allowable time for raising an appeal for cassation is thirty days.
If the defendant did not submit an objection within this period of time,
his right for cassation would be dropped. The court should record that on
the proceedings of the case and also record that on the margin of the
judgment document that the litigant won the case.

Article Two:

All judgments are subject to cassation except those judgments on
simple cases determined by the Higher Judiciary Council, with a resolu-
tion from its general committee, on recommendation of the Minister of
Justice. If the defendant was endowment administrator, or a guardian, or
a trustee, or public teasury director, or a representative of a government
authority and the like or if the defendant was absent, the court should
raise the judgment to court of cassation for revision, whatever the subject
matter of that judgment was. Exemptions from this are:

a — The resolutions issued against public treasury by the concerned judge
in execution of a previous final judgment.

b — Judgments issued for an amount of money deposited by someone for
the interest of someone else or for his inheritors, unless the depositor and
his representative has objection on that.

Article Three:

The memorandum of objection is submitted to the court which issued
that judgment including the statement of the judgment upon which objec-
tion was submitted, its date, and the reasons for objection, the demands
of the sumbittor of objection, and the justification supporting objection.
Article Four:

After reviewing the memorandum of objection, the judge is permit-
ted to reexamine the judgment on the light of the points raised in the

(*) This regulation was issued according to resolution of council of Ministers in the Kingdom of
Saudi Arabia No. 60 dated 1/4/1410. The resolution stated in its second article that the appli-
cation of the instructions concerning cassation of the Sharia Judgments issued under the Royal
decree. No. 24836 dated 21/10/1386 and the other decrees concerning cassation of the punitive
judgments. This regulation was published in the fifteenth edition of this journal.
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““But he shall bear the cost

Of their food and clothing

On equitable terms’’. (1)

Evidence from the (Sunnah) can be derived from the narration of Ibn
Omar, blessings of Allah be upon him, that the Messenger of Allah,
peace be upon him said, ‘““The one who gives his child one drink of water,
Allah Almighty will grant him seventy drinks from the fount of abun-
dance on the Day of Judgment.” 2).

Thawban also narrated that the Messenger of Allah, peace be upon
him also said, “The best (Dinar) is the (Dinar) one spends on his fam-
ily”’ Q).

It is natural that the parents spend on their children because the
attachment between them is above all materiahstic consideration, as one
spends on oneself, he should as well spent on his offspring. Expenditure
would be im-posed on the father if he fails to carry it out. Evidence to
that is seen in what was narrated by Ayyisha, blessings of Allah be upon
her that Hind, wife of Abu Sufian that she said, Abu Sufian was a
thrifty person, and he would not spent what is sufficient for me and my
children, unless I take from his wealth without his knowledge. The Mes-
senger of Allah said to her” take what is enough for you and your chil-
dren rightfully” ).

Alimony is determined according to the circumstances of everytime,
and according to the standard of living in each time. As alimony is a
Sharia obligation on the father due to his childdren, it is also kindness to
them, and a considerable factor in the correctness of education. Those
parents who fail short of paying alimony on their children after divorcing
their mothers, would commit sins by so doing and this would reflect in
the ingratitude of the sons towards their fathers.

And Allah is All-Knowing

(1) Surat -ul- Baqara from Verse 233,

(2) AhRam -ul- Nisa, Ibn -ul- Guzi P.l 170, see Kanz -ul- Omal Vol 16 - P. 443,
(3) Sunnan Al Tirmithy vol 4 P. 304,

(4) Fat -hul-Bari Vol 9 P. 418.
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* Cases From Jurisprudence (Fighi) Point Of View *

Allah Almighty said:

Say: “‘It is He Who

Has created you (and made

You grow) and made

For you the faculties

Of hearing, seeing,

Feeling and understanding”’.(D

One of the duties due on the parents is setting the good example. In
his or her first stages the child gets his knowledge through imitation of
his or her parents. In this early stage they are his ideal exemplory. He
would follow whatever he observes from them sooner or later, whether
it is good or evil. This is the predominant state and there is no consid-
eration for the exceptional.
A child should be treated with moderation and with no leniency. Vio-
lence in the process of bringing up would only generate violence, and
cruelty of treatment would make the children repel the parents when they
grow up. For this reason the Messenger of Allah forbade that as in the
narration of Abu Huraira, blessings of Allah be upon him who, said that
the Messenger of Allah, peace be upon him kissed Al Hassan Ibn Ali,
and Al Agra’a Ibn Habis was present, who said that he had ten children,
and he never kissed anyone of them. Hearing that, the Messenger of
Allah looked at him and said, “The one who does not show kindness, no
kindness would be shown to him.(@)

When Mua’aweya Ibn Abi Sufian asked Al Ahnaf Ibn Ghais about
offspring, he answered that they are the fruits of our hearts and the sup-
port of our backs, for them we are the humble ground to tread on, and
the sheltering sky, and with them we can fight for any great cause. So if
they ask you for something grant it to them, and if they are angry try to
please them, they would reciprocate that love and that care with you. So
do not be a burden on their back so as not to hate your and wish for your
death” @),

The third thing is sustenance and providing for all the needs of food,
drink clothing and the like. This is obligatory on the parents, religiously
and judicially. Evidence for that from the Holy Quran:

(1) Surat -ul- Mulk from verse 23.
(2) Tat-hul - Bari vol 10 P. 440.
(3) Ihya - Oloom -ud- Din, Al Ghazali vol 2 P. 200.
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This kind of education is emphasized in this time when materialism,
with its perils and difficulties, is affecting the behaviour of children and
tend to alter their nature and divert them from following the straight
path, and in this way the (Ummah) would lose one of the most important
basies of its existance and civilization.

Among these duties, is to educate the child and qualify him through
mental and physical training. Allah Almighty granted man mental
capabilities, by which man was preferred over other creatures, and made
the performance of religious duties connected with the safety and sound-
ness of that mind.

The mind will not be a sound and safe mind unless it is accoustomed
to doing good deeds, and refraining from evil and bad deeds. The histor-
ical facts have proved that crime can only flourish in a society of people
whose minds are inactive, and that delinquencies are only manifested by
people of spoilt minds since the time of childhhod.

The mental preparation of the child calls for two things:
Firstly: Understanding the faith thoroughly. This can only be achieved
through teaching the child the meanings of faith, its facts and its purposes
and the eternal bliss it contains. From experience it is understood that
those who are instructed these facts and meanings since their early times,
would never be subjected to difficulties in their spiritual life, even if they
are transferred from their original environment to another different one.
Those who face such difficulties are the ones who had been brought up
differently, as experience shows us. For this reason Allah Almighty
emphasizes the importance of the mind.
Allah Almighty says:

““These are signs for those

Who understand”’(®)
And in another verse:

“In these things there are Signs

For those who consider’’ (2

The second thing is understanding life. This would entail the knowl-
edge of the universal facts and methods and the human nature and the
meanings of good found in this life, and the efforts it needs to be exerted
and directed towards the things which would be good for the self. Allah
Almighty granted man the capabilities and the senses which would help
him to do that:

(1) Surat -ul- Ra’ad from verse 4.
(2) Surat -ul- Ra’ad from verse 3.
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Allah Almighty detested such kind of discriminatory treatment and He
said:

“When news is broght

To one of them, of (the birth

Of) ofemale (child) his face

Darkens, and he is filled

With inward grieve’'®

With shame does he hide

Himself from his people,

Because of the bad news

He has had

Shall he retain it

On (sufferance) and contempt

Or bury it in the dust?

Ah! what an evil (choice)

They decide on?”’®
Secondly: The duty to educate:

Educating the child and qualifying him and prepairing him to face
life, is to be initiated by teaching the child his religion
so as to know his creator, “and the duties and ordinances of his
religion. This teaching should take place theoretically and practically, in
observation of the saying of Almighty Allah:

“O ye who believe

Save yourselves and your

Families from a Fire’’ 0.

Imam Ali, blessings of Allah be upon him, said in this concern:
“Teach them the good manners and educate them” ¢4,

Ghatadah stated as interpretation of that, one should order ones chil-
dren to obey Allah and forbid them form disobedience, and help then to
achieve all that,”’(5) Mugatil stated that his verse advocates that the Mus-
lim should teach himself the good manners as well as the members of his

family, ordering them to do good and prohibit them from committing
evil. ©)

(1) Surat -ul- Nahl Verse 58,

(2) Surat -ul- Nahl Verse 59.

(3) Surat -ul- Tahreem from verse 6.

(4) Tafseer Ibn Kathir vol 3 P. 341,

(5) Same above reference P.P. 341-342.
(6) Tafseer al Fakhr-u-Razzi vol 29 P. 46.
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woman brought up in a bad place.” (). He, peace be upon him also said,
“All this world is a pleasure, but the best of pleasures of this world is the
good woman.” .

With this instruction from the Prophet, peace be upon him the first
priority in the obligations on the father towards his children is to choose
a good mother for them for the consequences of such choice. A pure and
chaste mother should have been chosen.

Another correct choice, is naming of the new born. A good name
will have a direct psychological influence allthrough the life of the child.
It is not correct to give the new born a name which is peculiar to the envi-
ronment or the society or a name which contradicts with names given the
people of that creed. For this reason the Messenger of Allah was very
much concerned with the names and their significance. He, peace be
upon him emphasized the names which acknowledge submission to
Almighty allah, such names like Abdullah, Abdur Rahman. He, peace be
upon him changed the names which imply disobediance. He, peace be
upon him changed the name ‘““Assiyah” daughter of Omar into ‘“‘Jamil-
lah™” He, peace be upon him guided his (Ummah) to avoid the names
which would imply insult to the one named. He, peace be upon him said
“You will be called out by your names and the names of your fathers, so
beautify your names.” 3).

One of the basic dutes is to bring up children on the correct faith and
prepare them since early childhood to acknowledge that faith and accept
it and believe in it. A child would not be obliged by any faith unless he
is used to do so from the beginning of his life, and after that he would
follow and it would become follow and it would become part of his own
formation. In addition to giveing him or her a name, a child should be
acknowledged and his lineage declared. The Messenger of Allah, peace
be upon him said in this concern, “A new born child is pledged by the
lamb which is killed for him on the seventh day after his birth, when his
or her hair is shaved and a name is given to him or her.”®.

Another duty due to children is not to discriminate between them as
far as love and concern are considered. There should be no differentia-
tion between males and females. Treatment should not be as it used to
be in the time of ignorance, as to love, the males and hate the females.

(1) Kanz -ul- Omal Vol 16 P. 300.

(2) Musnad Imam Ahmad vol 2 P. 168.

(3) Musnad Imam Ahmad Vol 5 P. 194.

(4) Fat-hul-Bari-Sharh Sahih-ul-Bukhari Vol 9 P. 507.
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THE SHARI’A CRITERION FOR CHILDERN
UPBRINGING AND CARE FOR THEM:

A qestion in this concrn is asked by somebody who says that he is
living in a non-Muslim country, and as he has children who are still
young, he fears not to be able to bring them up the way he wants, as
Muslims, particularly when they are living in a different environment. He
is asking what should he do so that they would be able to retain their
Islamic identity and preserve it?

In the beginning of this answer, we should acknowledge the fact that
the due rights of the children on their parents are numerous. We mention
of them these major three rights:

Firstly: Fundamental rights and duties:

It is true that every child is born according to nature. He or she has
no option in what he or she is brought up whether in good or in evil.
From this the child is entrusted to his or her parents. That is a big respon-
sibility on them. They would be rewarded if they carried out that respon-
sibility and carried it out well, or they would regret if they fell short of
that responsibility. On this concern, the Prophet, peace be upon him,
said, “Each one of you is a guardian and he is responsible about his
people. The ruler is a guardian and he is responsible about his people,
and the man is a guardian over his family and he is responsible about it,
and the woman is a guardian over her husband; parents and over his chil-
dren and she is responsible about them all and each one of you is a guar-
dian and you are responsible about your people”(1).

The fundamental duties are so many but they may be shortened in
“the correct choice” so as to guarantee the correctness of offspring.
Example of that is the choice of the mother. When one chooses a good
wife to be a mother for his children, this choice will have great influence
on the kind of offspring one would have, because that offspring is only
a branch from a stem, and as we know a branch is definitely affected by
the stem. The Messenger of Allah, peace be upon him, emphasized on
choosing a good mother-to-be, and said, ‘““Make a good choice of where
to sow your sperms, because women give birth to children who resemble
their brothers and sisters” ).

He, peace be upon him, also said, ‘“‘Beware of the blossom among
the junk, and they asked O Messenger of Allah, what is the bloosom
among the junk? and he, peace be upon him answered, it is the beautiful

(l) Sahih -ul- Bukhari Vol 8 P. 104,
(2) Kanz -ul- Omal Vol 16 P. 295.
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Old age in thy life

Say not to them a word

Of contempt, nor repel them,

But address them

In terms of honour’’(1)

And out of kindness

Lower to them the wing

Of humility, and say

My Lord! bestow on them

Thy Mercy even as they

Cherished me in childhood’’(2),

This shows that comprehensive care should be provided for the par-
ents.

To sum up this answer, a son or a daughter is obliged religiously, and
judicially to pay alimony to them or to one of them, This obligation is not
dropped for the presence of homes for the elderly. In case that the son
or the daughter fail to fulfil that obligation, he or she would be forced
legally to pay the obligations to the parents and provide care for them.

And Allah is All-Knowing

(1) Surat -ul-Isra verse 23.
(2) Surat-ul-Isra verse 24.
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peace be upon him, that ingratitude towards the parents is one of the car-
dinal sins. There is no more ingratitude than when the son is rich and
leave his father or his grand father attending to animals, cleaning the
dirts or wash people’s clothes, or leave his mother or his grand mother,
serving in people’s houses or sells water on the road. Anybody who does
that is ingracious” ().

More terrible than that is when the son forces his parents to live in
the homes of the elderly, where they would suffer greatly after all that
they had done for their son. So what is the punishment for the one who
does that. There are two kinds of punishments:

Firstly: The religious punishment:

Ingratitude is one of the cardinal sins. Al Bukhari narrated in his
Sahih about Abu Bakr, blessings of Allah be upon him, that the Mes-
senger of Allah said, ‘“‘should not I tell you about the most cardinal of
the sins, and he repeated that three times, and we said yes, Messenger
of Allah, and he said: Joining gods with Allah, ingratitude towards the
parents. He was leaning on his elbow, but here he sat up right and added,
and purjury and he went on repeating that until we said only if he, peace
be upon him, would stop”®.

It is also narrated that he, peace be upon him said, ‘“Allah Almighty
would suspend punishments as He pleases until the Day of Judgment,
except ingratitude, He Almighty would punish the committor of
ingratitude soon in this life before his death”®). This sin would not be
erased except by repentance, giving up the act of ingratitude and being
good and kind to parents.

The second kind of punishment is the worldly punishment which is
manifested in forcing the son or the sons as well as the daughters to pay
alimony to their parents. No excuse on that is accepted, even if they say
that they are poor, in which case they should share the little they have
with their parents. He should take care of his parent by himself or pro-
vide someone to take care of them. Allah Almighty said,

““Thy Lord hath decreed

That ye worship none but Him,

And that ye be kind

To parents. Whether one

Or both of them attain

(1) Al Muhala vol 1 P. 108.
(2) Sahih Al Bukhari vol 3 P. 152.
(3) Al Targheeb Wat-Tarheeb vol 3 P. 331.
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Secondly: The Sharia punishment for the one who abandons his parents or
one of then in the homes of the elderly:

The right of the parents due on the son is a Sharia legitimate right
and it is not a favour from the one to the other. This right is composed
of three ways. The first one is by way of worship as it is submission to
the orders of Almighty Allah to show kindness to parents, and hence a
son does not have any option in that other than obey. In this concern
Allah Almighty said,

““They Lord does create and chooses

As He pleases; no choice

Have they (in the matter).(1)

The second way is moral or natural. It is naturally understood that
if one does a deed, he would be awarded for it. Man has known this and
dealt in that way every time and in every place. As the father has exerted
a lot of efforts to educate and upbring his son, it is only natural that this
son would return that when the father is in need in his old age.

The third way is organic the son is part of the father and the part is
attached to the whole. In this concern, Abu Da’ood narrated the Hadith
about Omar Ibn Shu’aib about his father about the Prophet, peace be
upon him that he said, “The best you have eaten is from your earning,
and the wealth of your children is from your earnings, so eat from it”’ @.
Also in this concern, Jabir Ibn Abdullah narrated that a man came to the
Messenger of Allah and said, “O Messenger of Allah, I have wealth and
my father wants to take it. The Messenger, peace be upon him said, you
and your property belong to your father”0).

This obviously indicates the right of the father in the property of his
son, according to these two conditions: The son should be financially cap-
able or can earn his living, but if he was not capable there is no sin on
him because Allah Almighty would burden no man with what he can not
bear. Secondly, the father should be poor, but it is not stipulated on him
to be able to earn his living, because his right due on his son is not a mere
materialistic right, but rather a moral right which entails politeness and
kindness. It would not be right to force the parents to earn their living
at the time when their son is capable of spending on them, because if they
are forced to do so, that would hurt their feelings. Imam Ibn Hazm says
in this concern: ‘It is correctly narrated about the Messenger of Allah,

(1) Surat-ul-Qassas from verse 68.
(2) Musnad Imam Ahmad vol 2 P. 179.
(3) Musnad Imam Ahmad vol 2 P. 204.
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because each of them has rights. However, if the two rights conflict, the
rights of the mother are more obligatory. In this concern Abul-Darda
narrated that a man came to him and told him that I have a wife, but my
mother wants me to divorce her, and the narrator said, I heard the Mes-
senger of Allah, peace be upon him, saying. “A parent is one of the cen-
tral ports leading to the Garden of Eden. So if you wish lose this port
or keep it”’().

Abdullah Ibn Omar also narrated that, he had a wife whom he loved,
but his father did not like her and asked him to divorce her but he
refused. Then Omar blessings of Allah be upon him, came and com-
plained to the Messenger about that. Then the Messenger of Allah
ordered Abdullah Ibn Omar to divorce that woman”’ (2.

Ingratitude towards the parents which is complained against in this
world of today which is manifested in neglecting the parents or one of
them, when they are in their old age, and put them in the homes of the
elederly under pretext that these are more equipped to accommodate
such kind of people, or they want to get rid of them because the wife of
the son does not like them, or for any of these pretexts, is contrary to
the teachings of the religion, or even contrary to the nature of the ordi-
nary person. It is contrary to the behaviour of the animals which are kind
to each other and to their young or to those who need help.

Some people relate this ingratitude in man to familial disintegration
and broken homes and the influence of materialism and the like. Actu-
ally, ingratitude results from weakness of religious and moral conscience,
which is in the end disobedience to the orders of Almighty Allah and the
orders of His Prophet, to be kind to parents and care for them when they
are of old age, at the same time, ingratitude results from failure in
educating children, and reminding them of their obligations to be kind to
their parents, and that if they failed to do that, would disobey the orders
of Almighty Allah when they would be liable to punishment, the same as
the disbelievers and aggressors.

In consideration of all that is mentioned, abandoning the parents or
one of them by the son is sheer ingratitude and disobedience of Almighty
Allah, and whatever excuses or justifications given for that is not accept-
able as it is conflicting with the divine orders.

(1) Sunnan Al Tirmithy vol. 4 P. 275.
(2) Sunnan Al Tirmithy vol 3 P.P. 494, 495.
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not be avoided unless being incapable as would be explaimed later.

In the (Sunnah) the rules are quite numerous. One of these evi-
dences is what is narrated by Abu Hurairah, blessings of Allah be upon
him, that the Messenger of Allah said, “In spite of inspite of, inspite of”’
Then the people enquired inspite of what? and the Messenger, peace be
upon him said, “The one who is present with his parents or one of them in
their old age and he did not go to Heaven(1). The narration of Abdullah
Ibn Omar, blessings of Allah be upon him, said “Gratification of Allah
is in the gratification of the parents, and the wrath of Allah is in the
wrath of the parents”(2).

These rules have given a comprehensive view to kindness to parents
which would not be dropped even if the father and the son have two dif-
ferent religions. In this concern Allah Almighty said:

But if they strive

To make thee join

In worship with Me

Things of which thou hast

No knowledge, obey them not

Yet bear them company

In this life with justice’’®).

The Prophat, peace be upon him said to Ayyisha bint Abi Bakr, bles-
sings of Allah be upon them, when she enquired whether she had to
receive her mother who was a disbeliever and whether that mother had
any rights due on her. Then the Messenger of Allah, peace be upon him,
said “Yes, keep in touch with your mother .

The desire for (Jihad) does not obstruct the desire for kindness. It
is narrated that Talha Ibn Mua’aweyah Al Salami came to the Prophet
wanting to join the armies of Jihad, then the Prophet, peace be upon
him, asked him, is your mother alive? And when the man answered posi-
tively, the Messenger peace be upon him, said. ““Sit close by her bed side
and take care of her and you would go to Heavens” ©).

The rights of a wife would not conflict with the rights of the parents

(1) Sahih Muslim, Al Nawawi vol 16 P. 108.

(2) Sunnan Al Tirmithy Vol 4 P. 274.

(3) Surat Logman from verse 15.

(4) Fath-ul-Bari, Sharh Sahih Al Bukhari vol 10 P. 427. The jurists have elaborated on this, and
stated that kindness towards the parents is a right and rights are not dropped even if they are
of a differnent religion. A Muslim son should take his non-Muslim father to the church if asked
1o do so. The son should also pay alimong to his father. See Al Fawakeh Al Dawani, Ahmad
Al Nafarawi vol. 2 P. 317.

(5) Al Targheeb Wal Tarheeb vol. 3 P. 316.
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THE HOMES FOR THE ELDERLY DO NOT
DROP RIGHTS OF PARENTS DUE ON SONS

An enquirer is asking: Is it permissible for the sons to abandon taking
care of their parents or one parent on the assumption that there are homes
for the elderly which are more capable than him in caring for them, and
if such behaviour is not permissible what is the Sharia punishment for the
one who neglects his parents and put them in such homes.

The answer in this question has two aspects: The first aspect is that
there is no doubt that the Muslim knows from the fundamentals of his
religion that kindness to the parents is obligation on him and that he does
not have option neither to accept or refuse that obligation as it is con-
nected with the question of observation of the divine ordinance, Allah
Almighty said

““Thy Lord hath decreed

That ye worship none but Him

And that ye be kind

To parents’’ (1),

In that ordinance there is conicidence between worshipping Allah
and being kind to parents, the thing which would not have taken place
unless the two factors of that matter are achieved. So the one who is kind
to his parents, but does not worship Allah, then his kindness would not
be accepted because the rights due to Allah have priority over the rights
due to parents. On the other hand, the one who is not kind to his parents
would not be worshipping Allah in truth although he might have worship-
ped him superficially.

The Muslim would also read in the Holy Book of Allah:

Serve Allah, and join not

Any partners with him

And do good

To parents’.

Here also there is conicidence between worshipping Allah all alone,
and between kindness to parents. Here the previous meaning is repeated.
The verses which order kindness to parents are numerous and their, rules
emphasize the right of the father on his son as absolute right which can

(1) Surat-ul-Isra from verse 23.
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The jurists who support procrastination and say that the preemptive
right of the absent is not dropped because of that. They have justification
for this opinion at the time when the opinion was stated, because then
communication was so difficult and the whereabouts of the absent were
not easy to locate. But, however in this present time, conditions have
changed, and it is very easy for someone to be informed about his home
news on daily basis and wherever he is, and about news of any action
taken by his partner or partners. It has become obligatory, in consider-
ation of all that, for the preemptive right claimer to take the initiative
and prove his claim for that right, if he was interested, by was of avoiding
any damage that might inflict the buyer and him as well.

To sum up the answer on this question, if the buyer knew about the
claim of preemption made by the claimer it would be given consideration
if it was made by telophone. The claimer, any way, can certify his claim
by presenting a testimony from two witnesses, or by any other method of
certification so as to refute any probability of denial from the buyer.

As for the Fax message it is considered an independant method of
notification for proving the claimer’s right for preemption. It is sufficient
for the claimer to use one of those methods to affirm that right, but if
he wanted to use both of them it is up to him.

As for the necessary period of time for raising the claim for preemp-
tion it should start immediately after hearing about the sale if he proc-
rastinated after knowing about the sale his right for preemption would
drop. It is referred to custom for determing procrastination in consider-
ation of the present circumstances and the conditions of communications
in our present time.
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In the Maliki school, claim of preemption right is not necessarily
made instantly, and if the claimer denies knowing about the sale, he
would be believed and his preemptive right is not dropped, because the
origin is the non-knowledge. It is also stated that he is to give oath that
he did not know about the sale. Imam Malik is narrated to have said that
pre-emptive right is dropped after passage of one year, or it is dropped
after the passage of a period of time indicating his disinterest(1).

In the Hanbali school the claim of preemption right should be made
instantly after knowing about the sale, otherwise the right would be drop-
ped. It is narrated about Imam Ahmad in a second narration that the
claim of preemption right may be made in ample time, and his right in
preemption would not be dropped, unless there is explicit indication of
consent or forgiveness or demand of division and the like.(2).

The predominant opinion among most of the jurists is that the claim
of preemption right is done immediately after the claimer came to know
about the sale, in observation of the saying of the Prophet, peace be upon
him, “preemption right is for the one who keeps pace with it”’ which
means to be prompt in making the claim. To haste in making that claim
would alleviate harm from the buyer and the claimer as well, and if the
claimer procrastinated the buyer might-.act freely on the property he
bought such as growing some trees if it was agricultural or build in it if
it was residential and so on. In such acts there is harm and the interests
of both parties are subjected to damage. That means taking prompt
action with such urgency guards the interests of both parties.

As for preemption for the absent, the jurists are on consensus that
the absent has the right for preemption as long as he does not know
about the sale carried out by his partner. If he knew about the sale while
he was away some jurists think that his right is not dropped. This is the
opinion of Imam Malik. Other jurists think that the right of the absent
person for preemption is dropped because his silence after his knowledge
is clear indication of his consent ®). The apparant meaning of the opinion
of Imam Ahmad is that whenever the claimer of preemptive right knows
about the sale, and was able to bring witnesses and raise his claim, but
failed to do so, then his right would be dropped whether he was able to
authorize someone to take his place or not ),

(1) Mawahib-ul-Jalil-Al Hattab vol. 5 P. 322, see Bidayat-ul Mujtahid Ibn Rushd vol. 2 P. 263.
(2) Al Mughni Wal Sharh-ul-Kabir vol 5 P.P. 477-478.

(3) Al Mudawanah Al Kubra vol. 4 P. 216, Bidayat-ul-Mujtahid vol 2 P. 262.

(4) Al Mughni Wal Sharh-ul-Kabir P. 486.
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is why certification of that claim should be carried out whether by tele-
phone or through two witnesses who heard the claimer utter the words
to that meaning or by any other means to understand from it such kind
of knowledge.

The Fax is one different way to convey that notification in a written
form. As this conveyance is conducted in a certified scientific methods,
it should be considered in proving claim of the right of preemption as
analogous to what the jurists have affirmed that notification of preemp-
tion claim can be made through a written message or through a mes-
senger(l).

A Fax message is not at all different from normal known messages,
but rather, it is more prompt in notifying the buyer and preservating of
the claimer’s right in preemption.

The second aspect is the necessary period of time to prove the claim
of preemption. The claim of preemption right depends on the urgent
notification of the buyer, in observation of the saying of the Prophet,
peace be upon him, “Preemption is due to the one who kept pace with
it” @. Another saying states, ‘“Preemption is like a rope with which a
camel is tied. If it is tied it will stay, but if it is left loose, then the blame
is on the one who left it” G).

Preemption right is due to the one who is present or the one who is
absent. As for the one who is present, it is immediate. The jurists have
different opinions in this concern. In the Hanafi school, if the one who
has the right for preemption knew about the sale and did not make his
claim, when he was able to do that, then his right for preemption would
be invalidated, but Imam Abu Hanifa states that if the claimer asked
some people to bear witness for him, preemption right would not be
invalidated, but Imam Abu Hanifa states that if the claimer asked some
people to bear witness for him preemption right would not be invalidated
even if he procrastinated (4).

In the Shafie school the claimer of preemption right should take the
initiative immediately after knowing about the sale without leaving any
lapse of time. It is referred to the customs for determining the period of
procrastination and negligence of claim (),

(1) See Hashiyat-Al Tahawi Ala Al Dur Al Mukhtar vol. 4 P, 122. Also see Durar Al Hukam Sharh
Majalat Al Ahkam P. 709.

(2) Al Musanaf, Abdul Razzaq. Vol. 8 P. 83.

(3) Erwa-ul-Ghalil vol. 5 P. 379.

(4) Badyie-ul-Sanayie. Al Kasani vol 5§ P.B. 17 - 19.
(5) Nihayat-ul-Mkuhtaj - Al Ramli vol 5 P. 216.
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RULE ON THE ONE WHO PRESERVES HIS
PREEMPTIVE RIGHT BY TELEPHONE OR FAX:

In this question it is presented to us that someone who lives for some-
time out of his native place where he owns a share in property with some-
one else in that place. It came to his knowledge while he was away that
his partner has sold his share, without notifying him. Knowing that, this
share holder, phoned the buyer and told him that he has preemptive rights
in that property, not only that, he also sent a fax message in that meaning.
This enquirer is asking whether he needs to do anything else to prove his
preemptive rights, and he is also asking about the period of time for val-
idity of that claim.

The answer on this question has two aspects:

The first one is notification of the buyer by telephone and again by
fax. The origin in preemption is that the claimer of preemption right
should show in a dear explicit way what would indicate this claim of that
preemption right. This can be achieved through a number of ways, for
instance, to express his wish for claiming that right in case that he was
present in the council where that sale was being conducted, or he may
present two witnesses who would testify that he has claim on that
preemptive right. Or he may send a messenger to convey to the buyer
about the claim of that preemptive right. In such a condition it is preferr-
able that a second person be present as a witness. One other method that
the claimer sends a written message to the buyer to tell him about his
preemptive right and the letter should be certified such as photocopying
it, sent it by registered mail or by any other method to prove his claim
of preemption.

It is clear from the above that what is meant is the explicit indication
of the wish of the preemption claimer. If fulfillment of that end can be
achieved through anyone of the above mentioned methods, then notifi-
cation of the buyer of the claim on preemption rights can be achieved by
telephone or fax. It is no doubt that the telephone is an instrument for
conveying and transferring the human voice in such a way to fulfil the
purpose of ‘“‘notification”.

As preemption right would result in compulsory ownership and
against the desire of the buyer and against his consent, then knowledge
about that preemption claim might be debatable or might be denied, that
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The Third aspect: Refusal to testify due to fear for oneself:

It is supposed that a testimony indicates the one who has the right.
But such indication might displease one of the two litigants, assuming the
witness to be mistaken, and hence he would feel angry and might
threaten the witness, who would prefer in this case to remain silent on
fear that he might subject his own safety to hazards. Fear is a natural
instinct in man as supporting the instinct for existance. Fear might be real
and it might be imagined and illusionary, but man being directed by his
instinct might not be able.to differenttate between this and that, and
hence he would shun anything that might frighten him, particularly when
he does not have any interest in it. One of these is abandoning testimony
if he thinks that if he testified, he would undergo damage one way or
another. Although cooperation to reveal the rightful and truthful is one
of the duties of the Muslim, in observation of the saying of Almighty
Allah:

‘“‘Help ye one another

In righteousness and piety’’ (™.

And the saying of the Prophet, peace be upon him, “support your
brother whether he is transgressor or transgressed’ (?) Although the state
of affairs is so, still the witness would be sinful when he abandons tes-
timony if he was fearing for himself as his interest has priority over other
people’s interests. For the sin to be alleviated from the witness, two con-
ditions should be fulfilled. The first condition is that fear should be a real
one, as when the one witnessed against is known to be an unjust trans-
gressor, or that he was known to be of bad conduct and has a record of
transgressing and assaulting people. The second coudition is that the wit-
ness should be afraid for himself, or his honour, his wealth or his repu-
tation if it was going to be subjected to damage.

To sum up this answer, it is not permissible for a witness to conceal
testimony, and if he does so he will be sinful unless he has a legitimate
Sharia reason or excuse such as fear for oneself when that fear is
real against himself, his honour, his wealth, or his reputation, Other than
that, a witness will be sinful if he conceals testimony as in doing so the
rights of people would be lost and the weak person will not find a just
supporter to stand for his defence.

And Allah is All-Knowing

(1) Surat-ul-Maida from vese 2.
(2) Musnad Imam Ahmad vol 3 P, 99.
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With sin’’ .

Another Holy verse states:

“The witnesses

Should not refuse

When they are called on

(For evidence) ?.

For giving testimony some conditions should be fulfilled such as: The
witness should be called to testify, as for the saying of Almighty Allah:

“The witness

Should not refuse

When they are called on

(For evidence)’’.

But if a witness is not called on, he is not obliged to testify, and if
he volunteers it would not be accepted from him. However it becomes
obligatory if there is no witnesses other than him, Another condition
when the other witnesses can not be located and hence testimony can not
be taken from them, Another condition is when the witness knows that
his testimony would not be accepted by the judge, hence he would not
venture to damage his reputation. Other conditions for accepting tes-
timony, the witness should be near the scene of the incident. If he was
far away it is not obligatory on him, so as to avoid charging him with
something above his bearance. This is in observation of the saying of
Almighty Allah:
~ “And let neither scribe

Nor witness suffer harm’’©.

And the saying of the Prophet peace be upon him, “No harm and no
reciprocating harm.” ) Another condition is when the witness is sure that
the judge in front of whom he is going to testify is not a just judge, and
that the judge might refuse his testimony and hence subject his reputation
to damage, and a witness is not compelled to harm himself for the
interest of someone else.

The last of these conditions is fear for oneself ) as we will see.

(1) Surat-ul-Baqara verse 283.

(2) Surat-ul-Baqara verse 282,

(3) Surat-ul-Baqara from verse 282.

(4) Muwata’ Imam Malik P. 529.

(5) See Baday'ie-ul-Sanay'ie, Al Kassani vol. 6 P. 282, Hashiyat. Ghurat. Oyoon Al Akhbar,
Muhammad Ala-ud-Din Affandi vol. 7 P. 66, Mawahib-ul-Jalil, Al Hattab vol 6 P. 194-196, and
Al Qawanin Al Fighia, Ibn Gizzi P. 205, and Durar-ul-Hukam Sharh-Majalat-ul-AhRam of Ali
Haydar P.P. 301-303 and Al Mughni Wal-Sharh-ul-Kabir vol 12 P. 3 - 4.
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Another Holy verse states:

‘“‘And establish the evidence

As before God”’ .

If somebody in these cases conceals testimony against some other
person, he would be sinful, and if he conceals it against himself, as being
he himself the committor of the crime, his sin would be doubled, because
he had committed disobedience and continued committing it, which is
considered another sin.

The second characteristic is concealing testimony on a prohibited
matter, but there was a statement or a directive to remain silent towards
it, such as when someone known that such and such person drinks
(Khamr) wine or committing the crime of accusing someone with adultery
falsely, or any such transgression on the bounds of Allah Almighty. In
such cases such a witness has the option whether to testify or not, where
he would not be sinful if he did not testify and his purpose was to protect
a Muslim and not reveal him in his weaknesses. The jurists who state that
such a witness is not sinful if he did not testify, derived their evidence
from the saying of the Prophet, peace be upon him, “The one who con-
ceals the shame of a Muslim, Allah will conceal his shame in the Day of
Judgment” ).

They also derived evidence from the saying of the Prophet, peace be
upon him, as concerning the story of Malik Al Aslami, “If only you
covered him with your cloak”.®) However, Imam Ibn Rushd said such
behaviour of concealing is only made for someone who is not known to
make a habit of committing such crimes and sins. But if that behaviour
of committing sins was recurring from someone, he should be testified
against in such case.

The second aspect of the answer is concealing testimony as concern-
ing the rights of others, such as when one knows that this house belongs
to (X) and not to (Y) or when one knows (X) ows (Y) some money. Con-
cealing testimony in such cases is not permissible, for the saying of
Almighty Allah:

““Conceal not evidence

For whoever conceals it

His heart is tainted

(1) Surat-ul-Talaq from verse 2,

(2) Musnad Imam Ahmad vol. 2 P. 91,
(3) Muwata’ Imam Malik P. 590.

(4) Tabsirat-ul-Hukam, previous ref,
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RULE ON THE ONE WHO REFUSES
TO TESTIFY BECAUSE OF FEAR:

In this case the enquirer states that somebody ows him an amount of
money and there are witnesses who now that fact very well, but when this
enquirer claimed his money from that person, he (the indebtor) denied to
have borrowed that money. The debtor, before raising a case against that
man, he asked those people who knew about the debt to testify, but they
refused justifying their position that they were afraid for their own per-
sonal safety. The enquirer is asking, is it permissible to conceal testimony
with this justification)

The answer to this question has three aspects; the first aspect: Con-
cealing testimony:

Concealing testimony means concealing knowledge about something

and not reveal it by whatever might indicate it whether by words or by
deeds. It has two sides:
Firstly: Concealing testimony as concerning something which is prohi-
bited by Allah Almighty. This prohibition has two characteristics. The
first one is the kind of prohibition for which there was no directive to
hide, such as knowing that a man is living with his irrevocably divorced
wife, or knowing that some one is taking free hand in the public property
or endowments and transfer their ownership to himself. Another prohib-
ition is when one knows that a man is married to a woman with sanguin-
ity preventing such marriage between them. In such examples it is not
permitted to conceal testimony, but rather it is compulsory to testify in
this case(1).

This is in observation of the Holy verse:

“0 ye who believe

Stand out firmly

For justice, as witnesses

To God, even as against

Yourselves, or your parents

Or your Kkin.”’®),

(1) Tabsirat-ul-Hukam, Ibn Farhoon Al Maliki Vol. I P. 165, and Al Qawanin Al Fighia, Ibn Jizzi
P. 205.

(2) Surat-ul-Nissa from verse 135,
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not permitted to put in it more than its capacity.

Anyway, a lessee is to pay compensation if damage took place due
to negligence. Aspects of negligence are numerous such as not treating
termites in the doors and windows, neglecting sewage and cleaning and
maintenance. Storing flammable substances. However, the contract and
the custom are the two criteria in the determination of negligence.

And Allah is All Knowing
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His testimony in the case raised beause of damage is given consideration
even in the statements given in his absence.”() An exception from this
rule are craftsmen, hired people for handling food and drinks, they have
to pay compensation if damage undergoes the things they make, unless
there is evidence that damage took place for reasons other than their
interference or that the thing is still in the possession of owner, and it was
damaged. In this case no compensation is imposed. @.

In the Shafie school they state the same principle, which is that com-
pensation is only imposed in case of transgression. The criterion for that
is “the extraordinary” in case of the similar leased property if the lessee
accommodated a blacksmith or a craftsman who would be of more dam-
age than the one for whom the property is leased ®).

In the Hanbali school, they state that as long as the leased property
was damaged without any negligence from occupant, there is no compen-
sation imposed, because the lessee held that property with the intention
of obtaining a benefit he deserves. It was entrusted on him. However,
does the lessee pay compensation in case of damage if the lessor stipu-
lated that?

The answer to this supposition is that such a stipulation or condition
is invalid as it contradicts the requisites of a contract. Evidence to that
is the saying of Ibn Omar, “It is incorrect to hire something stipulating
compensation.” The jurists of Madinah used to state, we do not hire and
condition compensation. Exception to this is made when one stipulates
on a hired person not to travel by night for the delivery of the com-
modities the hired man is entrusted with. If the hired person acts other-
wise and the commodities get damaged because of that, then he is to pay
compensation(®.

According to what has previously been stated, the leased property
mentioned in the question is a trust in the hand of the lessee, and he does
not have right to use it except for the purpose it has been leased for. If
the property was meant for residance according to the contract or accord-
ing to customs, the lessee is not permitted to use it for a my other purposl
such as storing goods and the like.

If It was meant to accommodate a limited number of people, he is

(1) Sharh. Manhul - Jalil vol 7 P.P. 507-508.

(2) Same above reference vol 7. P.P. 507, see Bidayat -ul- Mujtahid vol 2. P.P.231-233.

(3) Nihayat -ul- Muhtaj vol 5 P.P. 308-313.

(4) Al Mughni wal Sharh -ul- Kabir vol 6 P.P. 117-119, Kashaful - Ghina Vol 1 P.P. 37 - 38.
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“Muslims are bound by the conditions they make’’ M.

The second principle is (Urf) or customs, which have clear powers in
determining a judgemnt in case of absence of a clear statement on the
purpose of the lease. For instance if the house is situated in a residential
area, the lessee will have no argument in using the house otherwise, such
as utilizing it as storage, because the owner would automatically think of
the common utilization of houses in the area, and vice versa.

The Islamic (Figh) has emphasized the importance of custom and
using it as evidence. In the judicial application quite a number of famous
juristic rules have predominated particularly in the Hanafi school, such as
“The custom is arbitrated”® and another rule states, “The usage of the
people is evidence which should be followed”®. Another rule states:
“What is known through custom is in the same level as the stipulated by
conditions”®). Another rule states: ‘“‘petermining by custom is the same
as determining by text®).

The second side is to what extent does the owner have the right for
compensation for the damage of his house. As far as the Sharia is con-
cerned, the leased property is considered a trust kept by the lessee, and
this trust would entail liability for damage if it happened due to negli-
gence or transgression. In the Hanafi school, if the leased property hap-
pened to have been damaged while being in the trust of the lessee, but
without him being involved in that damage, then he would not pay any
compensation, because basically, compensation is only imposed on the
transgressor, for the Saying of Almighty Allah:

““Let there be no hostilily

Except to those

Who practise oppression”’

As long as there is no transgression from the lessee against the leased
property and that damage had not been caused by him, he would not pay
any compensation’ (©.

In the Maliki school it is stated that, ‘“The one who is keeping some
property in his trust whether through lease or whether he is a lessee or
a lessor (representing owner) is not to pay compensation for owner in
case that the property is damaged without transgression or negligence.

(1) Sunnan Al Tirmithy vol 3 P. 635.

(2) Majalat -ul- AhRam -ul- Adliyah subject 36.
(3) Majalat -ul- AhRam -ul- Adliyah subject 37.
(4) Majalat -ul- AhRam -ul- Adliyah subject 43.
(5) Majat -ul- AhRam -ul- Adliyah subject 45,
(6) Baday'e -ul- Sanayie vol. 4 P, 210.
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CASES FROM JURISPRUDENCE (FIQHI)
POINT OF VIEW

IS A LESSEE LIABLE TO PAY COMPENSATION
IN CASE THE LEASED PROPERTY IS DAMAGED

A lessor is raising this question and he said that he leased one house
of his for a certain lease. He was always thinking that the lessee is residing
in that house with his family, but to the lessor’s surprise the lessee was
utilizing the house for other purposes which resulted in damage to the
property because of a neglected water leak.

The inquirer is asking whether the lessee had the right to utilize the
leased property for purposes other than residence, and whether he is liable
to pay compensation for the damage in the property?

The answer to this question has two sides:

Firstly: The limit of the lessee’s right to utilize the Lease: This right is
bound by two principles. The frst one is the lease contract. This
contract is the manifestation of the obligation undertaken by man volun-
tarily in his worldly affairs such as buying and selling or leasing, let alone
what he has contracted to carry out as acts of obedience to Almighty
Allah.

The lease contract should state the purpose of the lease. If it is stated
that the lease is for residence, it should not be used for any other purpose
without permission from the owner or his representative, because fulfill-
ment of contracts is a Sharia obligation, Allah Almighty says:

“0O Ye who believe

Fulfil (all) obligations’’(1)

And in another verse He Almighty says:

““And fulfil

(Every) engagement

For (every) engagement

Will be enquired into

(On the Day of Reckoning)’’(),

The Messenger of Allah, peace be upon him says:

(1) Surat -ul- Maida from verse 1.
(2) Surat -ul- Isra from verse 34.
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RULE ON IF A GUARDIAN SOLD GARDEN
OF AN ORPHAN WITH NO JUSTIFICATION:

A guardian has sold half of a fruit garden belonging to orphans. The
buyer possessed what he had bought and used to pay one quarter of the
price at the end of each year until he paid all the price. He benefited
from the garden for thirteen years. When the orphans became of age,
they raised a case for invalidation of that sale for lack of justification.
They also asked for compensation for all the period the buyer exploited
the sold garden. Can their case be heard?

It was stated by the late jurists that is not permissible to sell a
property of orphans exept for dire need for its price so as to pay for a
debt for instance or for expenses or that expenses of the garden are more
than its yield, or that it was paid for double its price. It is stated in (Al
Tatar Khaniyah) that the sale in such a case is invalid and that the buyer
is to pay back for what he had exploited because he had no justification
to conclude that sale. so their case is a good and valid case. The sale is
invalidated and the rule on the invalid sale is as if it is inexistant. The
property of the orphans has its sanctity and so many verses in the Holy
Quran advise for its preservation and protection (1),

And Allah is All-Knowing

(1) Al Fatawa Al Khayriya Li Nafa’a - ul - Bariya according to Imam Al Hanifa school of thought.
volume 2 P.P. 217.
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* Fatawa Al Fuqaha *

belonging to his protege. When the protege was of age, he raised a case
of fraudulence, and the guardian presented evidence that the price of the
farm at that time was the price paid for a similar farm. The rule here,
it is stated, that the case of fraudulence is given more consideration. Al
Sheikh Muhammad Al Ghazi in his book (Tanweerul - Absar) stated that
if the sale was cancelled due to fraudulence, and it was found our that
the buyer renewed the building in the property, and the machinery used
for that was his own machinery, then it is obvious that the real owner has
the right to-demolish the building. If the buyer had added more buildings
he is to be compensated for the additions he had made without compen-
sating him for the labour charges. What had been demolished by the
buyer is to be compensated by him as was stated. (),
And Allah is All-Knowing

(1) Al Fatawa Al Khayriy Li Nafa'a - al - Bariya according to Imam Abi Hanifa school of thought
volume 2 P.P. 216 - 217,
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RULE ON WHEN AN ORPHAN ALLEGES THAT THE

SALE CONCLUDED BY HIS GUARDIAN WAS FRAUDU-
LENT:

If a guardian sold the house of an orphan, under his guardianship
and concluded the sale contract in which he mentioned that he had con-
cluded that sale for legitimate Sharia reason, which is the need for money
for alimony and clothing for the orphan, and also that the house was
going in ruins and that the sale he had conducted was not fraudulent and
there was no mischief in it, and that there was no evidence or no witness
to testify that the house was sold for a price usually given to a similar
house. Meanwhile if the buyer of the house had demolished some part of
the house and rebuilt another part Now the orphan has become of age
and raised a case alleging that the sale of his house by his gurardian was
fraudulent. Can this case be heard?

Yes, the case raised by the orphan can be heard and taken into con-
sideration, when he becomes of age after puberty. His evidence that the
sale was fraudulent is also accepted, and what was mentioned in the sale
contract as justifications for the sale would not prevent from accepting his
evidence. And if the seller presented evidence that the price he got for
the house was the actual price paid for a similar house then and the
orphan presented a case of fraudulence, the case of fraudulence would be
given more consideration. He mentioned in (Al Bazzaziyah) in this case,
if the guardian proved that he bought the house from his protege equit-
ably, and the orphan, after puberty, alleged that the sale was fraudulent,
another opinion states, that the evidence of the buyer is given more con-
sideration, because the buyer would prove by the equitable price he had
paid, otherwise fraudulence is proved and hence given more considera-
tion.

Another example was cited in (Mushtamal -ul- Ahkam) that (X)
alleged heritance from his father, and that (Y) presented evidence that
he had bought that heritance from his protege, who is (X) in this case for
a price which is paid for a similar property, but (X) also presented his
evidence that the value of theproperty was more than what had been
paid. It is stated that eividence of (X) is given more consideration, but
a controversial opinion states that evidence of (Y) is of more consider-
ation. It is narrated about Saif Al Sa’eli that a guardian sold a farm
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RULE ON IF A CHILD IS IN THE CUSTODY
OF THE MOTHER WHO PAYS FOR ALIMONY,
INTENDING TO CHARGE THE FATHER
FOR COMPENSATION®.

The answer in this case, if the child is in the custody of his mother
who pays for his alimony, with intention to charge the father for compen-
sation she is permitted to do so in the most dominant of the opinions of
jurists. This is the opinion of Imam Malik, Ahmad, in the explicit opinion
of his school, followed-by his companions. It is stated in these schools
that the one who performs an obligation on behalf of some one else, he
has the right to charge for compensation, even if he had performed that
without the permission of the concerned person, such as repayment of
debts. Allah Almighty said:

“And if They suckle your offspring Give them their recompense’’ .

Allah Almighty ordered that they are to be given their wage even for
suckling, without conditioning a contract for that or permission. But if
the woman volunteers with that she would not have the right to charge
for compensation. However, if the father stipulated on her that if she
went away with the child, he would pay her no alimony, and she did go
away, them no alimony would be paid for her, even if she intended to
charge for compensation by going away she is considered transgressor if
she did not have permission from the father of the child. But if she vol-
unteered with that alimany she would not have the right to charge for
compensation.

And Allah is All- Knowing

(*) Fatawa Al Nissa, Sheikh of Islam Ibn Taimeyah P. 595

A Hanbali jurist born in 661, and died in 728 Hijra.
(1) Ass-Hal-Ul-Madarik, Sharh Irshad-ul-Salik Fi Figh Imam-Malik P.P. 241 - 242.
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to give that oath, and hence oath was returned to the claimer and he gave
that oath and consequently was given that right. No longer had he done
that than the litigant presented evidence that the claimer had no right in
the thing which he took, in this case right is restored from the claimer
and returend to the litigant. This same opinion is stated by Ibn Far-
hoon.(1)

(1) Ass-Hal-Ul-Madarik, Sharh Irshad-ul-Salik Fi Figh Imam-Malik P.P. 241 - 242,
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RULE ON THE ONE WHO ABSTAINED FROM PROVIDING
EVIDENCE WHEN HE WAS ABLE TO, AND ASKED HIS
LITIGANT TO GIVE OATH:

In this case it is enquired about the one who did not claim his right
when he was capable of doing that, with availability of evidence and
opted to ask his litigant to give oath. If he does so, he would have the
right to claim and that his claim and his evidence would not be heard,
except when he had not known about his right or had forgotten about it.
Ibn Al Guzzi stated in‘“ Al Qawaning” that if the denier gave oath, and
the claimer provided evidence, it would be judged for the claimer if the
property was not there or that he did not know about its existance, but
if he knew about its existance and it was there, he would not win the
claim, which would not be heard after the oath as in the predominant
opinion. Khalil stated: If the denier contested and was asked to give
oath, no excuse would be accepted other than an excuse like forgetful-
ness. In another narration, he stated that if he asked the litigant to give
oath and he presented evidence, his claim would not be heard. It is stated
in (Al Mudawana). if the claimer asked the denier to given oath while he
knows an evidence which he had available but abstained to present, then
the claimer would not have any right even if that evidence was presented.
Al Kharashi stated if the claimer had evidence, whether present or
absent, such as the eight days for a to and fro journey, and him knowing
about that evidence, and the litigant had given oath, then his evidence
would not be accepted after that if presented, because his opponent was
asked to give oath only to invalidate that evidence, hence by mere oath
the evidence it invalidated. But if he did not know about the existance
of that evidence, he may present it and he would be given a chance to
testify on that after giving oath. Sahnoon stated if someone owed some-
one else some money and this perosn denied that and the claimer of the
right had evidence which he knew about, and then he settled for a com-
promise, and after that the evidence was presented, the claimer would
not have any right to reclaim anything else. Also if the claimer came to
an agreement with the claimed for the absence of evidence, the claimer
would not have any right on presentation of that evidence later, as he had
already accepted what was offered to him. However, if the claimer had
no evidence and he asked the litigant to give oath, but the litigant refused
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sed for ownership and another one witnessed for possesison, the evidence
of ownership would be given priority, because ownership is stronger. Pos-
session may be for a purpose other than ownership, so judgement would
be in favour of ownership, even if the date of possession was earlier. Ibn
Guzzy stated in (Al Qawanin) that if the property was under the occu-
pation of one of the litigants, then the occupier would not evacuate the
property, if he had occupied it for the period of possession or less. But
if he occupied the property all along the period of possession which is ten
years or more between those who are not related, and fifty years between
those who are related, and in another stated, forty years, with ‘the pre-
sence of the litigant, his knowledge and his silence, then his claim would
not be heard and his evidence not accepted, unlessed he proves that the
property was under the possession of the occupier on the basis of lease,
rent or crop sharing or investment. If the occupier possessed the property
for a period of time less than the period of possession, the claimer is
asked to prove that by evidence. If he could provide that evidence, he
would be entitled to that property, after giving oath that he had not sold
it and that it had not come out of his possesion. If he could not provide
that proof, judgement is passed in favour of the occupier. However the
claimer is asked to give oath, and if he refused to give oath that he had
not sold the property or that it had not come out of his ownership,
then ownership is passed to occupier after giving oath. He
also stated that testimony to prove the claimed thing is on the thing itself
and it should be brought at the time of testimony on it. If the thing was
real estate, the judge and witnesses should be at the location of estate,
or that the witnesses on possession are directed to the thingon which they
give testimony and told, this is the thing on which you have given tes-
timony in front of the judge. If the claimer presented one witness, the
occupier is prevented from carrying out any thing on the disputed prop-
erty, and if he presented another witness, the disputed property is taken
out of the possession of the occupier and prevented from taking any
action on it. If the disputed property was a house, it would be closed up
until judgement is passed on it. If the disputed was a property or an ani-
mal it is seized until the passing of judgement and alimony on that during
the period of seizure would be on the one who is judged for(1).

(1) Ass Hal-ul-Madarik, Sharh Ershad-ul-Salik Fi Figh Al Imam Malik P.P. 236-238.
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FATAWA AL FUQAHA

THE RULE ON THE ONE WHO SEES SOMEONE TAKING
FREE HAND IN HIS PROPERTY FOR A LONG TIME, AND
DOES NOT OBJECT WHEN THERE IS NOTHING
PREVENTING THAT OBJECTION:

Abdur Rahman Ibn Muhammad Ibn Askar Shehabud - Din Al Baghdadi(*)

If someone sees another one taking a free hand in his property and
for a long period of time, while he is consenting to that and hence taking
no step for objection, when there is nothing to prevent that objection,
and after all this time come and claim a right in that peoperty, his claim
will not be heard, not even if he presented evidence which will not be
accepted. However, if he was prevented from making that claim by some-
thing such as kinship or fear of bringing damage to hismelf, he may make
that claim after removal of that excuse. It was stated in (Al Risalah) that
if someone possessed a house which belongs to someone else who is pre-
sent, for a period of ten years, and that the original owner knows about
that possession, he would not have any claim of a right on that house,
because there is no possession between Kinship in such a period of time.
Khalil stated, if a foreigner who is not a partner possessed a property
belonging to someone else, and had had a free hand in it, and after that
the original owner who was present and witnessed that possession but was
silent, while there was no impediment, for ten years, then his claim would
not be heard, neither his evidence except by residing in that house and
the like. The origin in that is the saying from the Prophet, peace be upon
him “The one who possessed something for ten years, then it becomes
his. “This means possession transfers ownership. This opinion is stated by
Bahram and his followers, but Ibn Rushd disagreed with them by what
he quoted from the book of ‘Al Istihqaq” of Ibn Al Qassim, and said,
possession does not transfer ownership from the original owner to the
actual possessor by agreement.

Ibn Farhoon referred to this opinion and said, If one woman witnes-

(*) A Maliki jurist, born in the year 644 Hijra, and died in 732 Hijra.
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Phlebotomizer should pay (Dhaman). The jurists also imposed (Dhaman)
on the one who makes a mistake in prescription which results in damage
with the testimony of two trustworthy witnesses. Evidence on this is
derived from the saying of the Messenger of Allah, peace be upon him,
“The one who undertakes treatment of people without medical knowl-
edge is (Dhamin) or compensation is imposed on him” ("

A pharmacist is not different from a physician as far as liability is
concerned. If a professional mistake is committed by him he would be
obliged to pay (Dhaman) for any damage resulting from that mistake
even if the damage was not a bodily damage such as when damage causes
psychological disorders. Other damages might not cause any physical
pains but might cause discomfort such as premature greying of the hair
or appearance of wrinkles and the like. (Dhaman) is also imposed on the
pharmacist if he committed the mistake jointly with a physician or with
another pharmacist.

The pharmacist would not be responsible if it was proved that
decomposition of medicine was due to error in manufacture or prepara-
tion, and that it was not possible for the pharmacist to discover that
error. However, all that is subject to the assessment of the judiciary on
the light of evidences and information on the source of the damage its
causes and its effects.

(1) Al Fatawa Al Fighiya Al Kubra vol 2 P.P. 418 - 420.
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The mistakes of a pharmacist are predominantly professional mis-
takes, but as he knows the structure of medicines, he might make use of
that knowledge in criminal acts in case that he turned into aggressor and
caused damage to other people, as seen in causing death. Imam Malik
stated that a tool used in murder does not have special conditions to ful-
fil. According to Imam Malik, the murder that would entail (Qissas)
retaliatory punishment, is the murder committed under a state of wrath
or enmity. So whatever a murderer uses with the intention of causing
death, such as assaulting, burning, drowning or poisoning or otherwise is
mandatory to punishment(®) Imam Shafie and Imam Ahmad are of the
same opinion()

What is applicable in the case of intentional murder by using
medicine is also applicable on the other cases of murder as for the occur-
ance of death, and that it happened as a result of consuming that
medicine, and as the pharmacist intended to cause death. The condition
to be found in a murderer should also be found with the pharmacist as
being sane, of age, capable and not ordered and not compelled, with con-
troversy among the jurists on the question of order to murder or compul-
sion to do so. Consumption of a drug might not lead to death but only
lesser damages, such as paralysis, blindress or madness, or the other bod-
ily damages which might result from selling defective or expired
medicines. In all such cases what is imposed on the pharmacist, is the
same as what is imposed on the common murderer, such as stipulated or
discretional punishments a cording to the nature of the crime.
(Dhaman) or Compensation Within
the Limits of civil Liability:

A pharmacist might commit a mistake which would cause damage to
a patient. Such mistakes is like when he compounds a medicine irrespec-
tive of the scientific specification, or when he sells medicine different
from the one prescribed, and so on. In these cases a pharmacist is to
incur (Dhaman) compensation. The jurists stated that (Dhaman) compen-
sation is obligatory on the physician when, in conducting an operation,
damages a correct working part of the body. The writer of (Al Mubheit)
narrated that a phlebmizer phlebotomized a young boy in the normal pro-
cedure, but the boy died, is the phlebotomizer obliged to pay (Dhaman)
or not? The writer said that the (Agqilah)® or blood relatives of the

(1) Al Qawanin Al Fighiya P. 226.
(2) Mughni Al Muhtaj vol 4 P. 3, Al Mughni wal Sharhul - Kabir 9 P.P. 321 - 330.
(3) Mu’een -ul- Hukam P. 237.
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“Oye that believe

Betray not the trust

Of God and the Apostle

Nor misappropriate knowingly

Things entrusted to you’’ (.

The Messenger of Allah, peace be upon him said, “Deliver the trust
to whoever entrusts you”(). It is no doubt that the patient is entrusting
the physician when he seeks help from him, and is entrusting the phar-
macist when is buying that medicine from him. Therefore, the pharmacist
should not sell the prescribed medicine when he discovers a tangible mis-
take, professional, or behavioural mistake, but if he does sell the
medicine in that mistaken prescription, he would be an accomplice with
the physician and joining with him in responsibility. He should also cau-
tion the physician for that mistake as such action is considered as part of
forbidding the wrong, in observation of the saying of Almighty Allah:

‘“Let there arise out of you

A band of people

Inviting to all that is good

Enjoining what is right

And forbidding what is wrong

They are the ones

To attain felicity.’’®

Also in observation of the saying of the Prophet, peace be upon him,
“The one among you who sees a wrong act, let him change it with his
hand, if he could not, with his tongue, if he could not, with his hearts and
this is the weakest level of faith.”(4)

Punishment Consequent on
Mistakes of Pharmacists:

The pharmacist, like any other human being is susceptible to trans-
gression on others. He might do that intentionally or by mistake and the
rules of Sharia have determined a punishment for any aggression in
accordance with the intention of the aggressor and the nature of that
aggresson.

Punishment Within Limits of
Criminal Liability:

(1) Surat -ul- Anfal verse 27.

(2) Sunnan Abu Da’ood vol 3 P. 290.
(3) Surat -Al Imran verse 104,

(4) Sunnan Al Tirmithy vol 3 P. 318.
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causes damage to the patient. Another mistake when the pharmacist sells
Another medicine as an alternative to the prescribed one due to inavaila-
bility of the medicine prescribed. Another mistake is selling an expired
medicine, and repetition of and despensing of a prescribed medicine on
the assumption that the physician did not indicate that the medicine is not
to be repeated. Another mistake is inaccuracy of pharmacist in com-
pounding a certain medicine, resulting in causing damage to the user.
Some of the behavioural mistakes is when the pharmacist reveals the sec-
rets of his patients and the medicines which they use, and reveal the
nature of their disease, the thing which would cause moral damages.
Negligence:

Negligence is an abnormal phenomenon, and it occurs as a result of
weakness of responsibility, ending up in negative results. Manifestations
of negligence are seen in the disorderly stacking and storing of medicines
such disorder would make committing errors easy, and would confuse all
different medicines. Placing medicines close to other items would expose
medicine to pollution, and may be forgotten there until they expire with-
out being known or discovered. Under such circumstances mistakes take
place, and their effect would reflect on the damages on the patients.
Mistake of The Pharmacist and
The Physician:

A relationship of some kind exists between the physician and the
pharmacist, once the latter accepts and takes action on the prescription
from the former, and sells that particular medicine. That relationship
might end up soon after that sale of medicine is concluded, and it might
continue and persist for some time, particularly when a mistake occurs
from either the physician or the pharmacist or from both of them com-
bined. Some of the mistakes committed by the physicians can be detected
and discovered by the pharmacist, such as when the prescription given by
the physician is contradicting in the components of the medicines pre-
scribed. Another professional mistake is when a physician prescribes
tranquilizers or lethal drugs to those people who would fall into pitfalls
of despair. Is it permissible in this case for thepharmacist to despense the
medicine prescribed or refer to the concerned physician and show him
that error. The origin in Sharia that a seller is a responsible person, and
that responsibility necessitates that he should not sell what would bring
damage to others. Within that origin too, the pharmacist is entrusted with
a duty and that duty imposes on him not to breach that trust. Allah
Almighty said:
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that act intentionally and he might have been mistaken due to miscalcu-

lation or negligence.
The Intentional Act:

A means of causing death may be explicit and may be implicit, but
the end result is the same which is death. From a legitimate Sharia point
of view there is no difference between this and that. The one who causes
death with poison is in the same level as the one who causes death with
a weapon or by strangling or assaulting. So if the pharmacists, or the one
who is in a similar capacity, wanted to use medicine with the intention
of murder, he would be considered a murderer with preconceived malice,
on whom the judgment of intentional murder would be imposed, as he is
a sane person of age who opted for committing murder out of his own
free will and that he was not instigated or joined by anybody in that
act.() From a religious point of view, he would also be punsihed in the
Hereafter. Allah Almighty said:

“If a man Kkills a Believer

Intentionally, his recompence

Is Hell, to abide there in

(For ever) and the wrath

And the curse of God

Are upon him, and

A dreadful penalty

Is prepared for him’’ @.

The Professional Mistake:

The pharmacist is supposed to be knowledgeable in his profession
and an expert in medicines and their structure, and abiding by the rules
and regulations which regulate the sale and trade in medicines whether
these rules are stated in legal text or known by common custom and trad-
ition. The supposition of mistake from the pharmacist would not release
him from the responsibility of any professional mistake altogether. Such
professional mistakes are when the pharmacist misunderstands the pre-
scription from a physician and dispenses a different medicine which

(1) The jurists elaborated on the question of the instigator of murder and the committor of murder.
Imam Malik, Shafie and Ahmad think death should be imposed on the actual murderer, and the
instigator is only to be discretionally punished. Other jurists state that both are to be killed.
However, if the instigator of murder has authority over the committor, then the instigator is the
one who should be killed according to Abu Hanifa and another opinion of Imam Shafie. In
another opinion of Shafie the actual murderer is the one to be killed. Imam Malik thinks both
of them are to be killed.

(2) Surat -ul- Nissa verse 93.
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sell out some medicines without prescription, and others would assume
the role of a physician and give medical consultation to some patients.

This phenomenon has a number of causes related to the patient,
some of which is ignoring the pain he is sufering from, and believing that
it is only casual and would vanish by using a tranquilizer or any analgesic.
Also some patients are too lazy to come to the physician. Some of the
reasons are related to the pharmacists themselves, when they allege to
the patients that they know how to cure their ailments. Some pharmacists
think only of selling their medicines. It is no doubt that some pharmacist
really sympathize with the patients and try to help, giving no consider-
ation to the risks which they are going through and subject the patients
to. Some pharmacists think that simply by knowing the names and the
constituents of the compounds of the drug is enough to administer that
drug for healing a sick person. Some patients also insist on the pharma-
cist to help them and sell them the medicine they ask for. The pharmacist
also feels that in case of damage which might undergo a patient because
of consuming a drug, that would impose no responsibility on him, as the
patients who ask the pharmacist to prescribe medicine for them would
give much care to what damage might undergo them because of that, as
they may think that it is only fate and providence. This concerns the mod-
ern pharmacists. But as for the traditional pharmacists, or the dealers in
herbs, they still follow the traditional method of combining between
pharmacy and medicine, and they fear no responsibility because they
believe that if herbs did not benefit the patient, they would not harm
him.

Whatever the reasons which force the pharmacists to sell medicine
without prescription, this sale is considered impermissible sale as in it
there is fraud and deception which is prohibited by the Sharia. It is nar-
rated that the Messenger of Allah, peace be upon him said, ‘““the one who
cheats us is not related to us”", This forbidden fraud and deception
would entail civil and criminal liabilites according to the nature and con-
sequences of the resulting damage.

Mistakes of pharmacists
and their Liability:

A pharmacist, like any other human being might commit some act
which would lead to causing damage to others. He might have committed

(1) Musnad Imam Ahmad vol 2 P. 50.
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fession of pharmacy. All rules and systems would not allow for anybody
to practice pharmacy without being qualified and certified in pharmacy.

As a summary to what has been mentioned, the sale of medicine is
one of the permissible sales by Almighty Allah:

“But God hath permitted trade’ (1),

However, this sale is conditioned by what the authorities impose as
restrictions or rules to govern that by way of preserving the selves and
the minds. The people concerned must abide by these restrictions and
these rules and if they contradict with that, responsibility would entail in
accordance with the nature of the act and the consequent results.
Impermissibility of Selling Medicine
Without Prescription:

With the development of the technology of medicine, and the separa-
tion of pharmacy from medicine, the physician has become the reference
and the responsible authority for prescribing medicine, based on his diag-
nosis of different diseases. The pharmacist is the authority to receive that
prescription from the physician in writing and hence he would act accord-
ingly to the minute detail. In most cases the sale of medicine passes
through three stages:

The stage of manufacture, which is carried out by pharmacological
firms and factories, according to scientific and international standards.
The second stage is the stage of supply which is mostly carried out by the
dealers in medicine who would sell it to the licenced pharmacies. The
third stage is the stage of selling medicine to the patients. The seller
should be a qualified pharmacist fulfilling all the general Sharia condi-
tions for a seller, some of which are sanity, puberty and the ability to act
wisely, as well as fulfilling the special conditions for handling the sale of
medicines, such as being qualified and licenced in pharmacy, of good
character and good reputation. Under all conditions the pharmacist is
subject to the rules and scientific conditions for compounding, preparing
and selling medicine, whether the medicine was prescribed for him in a
written text or whether it was common knowledge in pharmacologyor
pharmacy practice.

A Pharmacist is not a physician:

A pharmacist should not sell medicine without prescription from a
physician, or give midical consultation because he is not qualified for that
job, but incidents show that some pharmacists in a number of countries

(1) Surat -ul- Baqara from verse 275.
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Secondly: The sold item should be safe. Safety of medicine can be
achieved by two things: The first one is the safe correct formula and com-
position of the medicine and it should fulfil its purpose. Here, differen-
tiation should be made between a medicine which compounded and sold
by the pharmacist and a medicine which has been made by someone other
than him. In the first case responsibility for the damages caused by that
medcine is shouldered by him, as safety of medicine should have been
maintained by him. In the second case no responsibility on the selling
pharmacist, because presription is made by a physician, and the pharma-
cist in this case is only a seller, and he neither compounded the medicine
nor prescribed it, he would not be able to know any mistake in that.

The second thing is that the medicine should not be expired, other-
wise the sale whould be invalid. The Messenger of Allah, peace be upon
him said, ‘““A Muslim is a brother to the Muslim, it is not permissible for
the Muslim to sell something with a defect to his brother without indicat-
ing that defect”(1), It should also be known that the sale of medicine is
different from the other kinds of sales, as the application of a defective
medicine would lead to eminent damage. So it is not permissible for a sel-
ler to sell it nor a user to use it as neither of them is free in taking a free
hand in something which would bring damage.

Impermissibility to sell Medicine
Without Being Qualified:

Islam has urged people to learn and get knowledge. The ancestors
understood that, and they learned and taught people what they had
learned according to the circumstances of their time, For studying
medicine they had set rules and conditions. One of these conditions was
to obtain medical knowledge from its source and apply its systems and
disciplines. With the development of the Islamic state, medicine was also
developed during the Amawi and Abbasid reigns. The physician - phar-
macist was not allowed to practice his profession without being qualified
after studying with a known physician-pharmacist or studying in a medical
school, after which he would be examined and he would not graduate
unless he passes that examination.

Pharmacolog in the present time has advanced so greatly due to
advances in technology and scientific research. There are separate spec-
ialized colleges for pharmacy, and it has become obligatory on the phar-
macist to obtain an academic degree so as to be able to practice the pro-

(1) Sunnan Ibn Majah Vol 2 P. 755.
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What can be derived from (Ahadiths) is that it is imperative to use
medication for healing with the exception of using the (Haram) forbid-
den. It is acknowledged that ailments and diseases are disasters which
inflict the body and each one of these ailments has its cure, but that
depends on the knowledge about it, which depends by turn on the will
and permission of God. It can also be derived from these (Ahadiths) that
it is to be acknowledged that the application of medicine for healing does
not contradict submission to Almighty Allah and dependance on Him. It
is probable that some of the Arabs misunderstood the imperative to apply
medicine for healing and hence exclaimed to the Prophet, peace be upon
him, who said, “Yes, worshippers of Allah, apply medicine for healing,
for Allah Almighty has not put an ailment without putting a cure for it,
except one ailment which is aging.” ()

As selling medicine is a Sharia duty, it should be bound by two
conditions:

Firstly: The sold item is (Mubah) permissible, and the Sharia original
rule states that all permissible things are permitted to be sold, for the say-
ing of Almighty Allah:

““But God hath permitted to be sold”’,2) and that any (Muharam) forbidden
substance is forbidden to be sold, even if it was given the name medicine.
The permissibility or otherwise of a medieine can be revealed from its
composition or its chemical formula. Hence if it is mixed with the forbid-
den substance or impure things (Majasa) then the decisive factor which
is given consideration is predominance of whichever substance, bearing in
mind considerations of necessity, and what the condition of a sick person
who needs that medicine calls for. This is in observation of the saying of
Almighty Allah:

““But (even so) if a person

Is forced by necessity

Without willful disobedience

Nor transgressing due limits

Thy Lord is oft-forgiving

Most Merciful.’’ 3

The jurists have acknowledged that necessities allow for restrictions,
and that one should preserve his self and his mind.

(1) Sunnan Al Tirmithy Vol 3 P. 258.
(2) Surat Ul-Baqara from verse 275.
(3) Surat -ul- Ana’am from verse 145.
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derived as evidence, total submission to Almighty Allah and dependance
on him, as He Almighty said:

“And if

Anyone puts his trust

In God, sufficient is (God)

For him”’ ™.

I am saying:Islam is a divine religion, all its fundamentals and its branches
were descended down for the guidance of people and their preservation. Self
preservation has causes, one of which is medication from ailments and
diseases whether by drugs and medicines or by special diets which have
medical advantages. The Sharia requisite in applying medication by diet-
ing is based on what is narrated in the Book of Allah on some kinds of
plants and food such as garlic, lentils, onions, and some kinds of fruits
like pomegranates, and other products such as honey and milk. For
instance Allah Almighty indicated the kind of medication to be found in
honey in His saying Almighty:

““There issues

From within their bodies

A drink of varying colours

Wherein is healing for men’’ 2.

Allah Almighty also indicated the uses of milk:

“Milk pure and agreable

To those who drink it”’ ©),

What is mentioned in the Book of Allah as food and plants, is still
and will always be a base for preventing ailments and diseases.

The Sharia requisite in healing and medication is based on what is
found in the acts and consents to acts by the Prophet, peace be upon him.
The Messenger of Allah, peace be upon him healed himself by using a
number of medications and eating certain foods and ordered Muslims
to apply medicines. He, peace be upon him said, ‘“Heal yourselves, but
do not used a prohibited matter.”() Another saying of the Prophet,
peace be upon him states, ‘“No ailment has Allah Almighty descended
without descending its cure with it.” (6)

(1) Surat -ul- Talaq from verse 3.

(2) Surat -ul- Nahl from verse 69.

(3) Surat -ul- Nahl from verse 66.

(4) Zad -ul- Ma’ad - Ibn Al Qayyim Al Jawziyah Vol 2 P.P. 156 - 195.
(5) Sunnan Abi Da'ood Vol 4 P. 7.

(6) Sunnan Ibn Majah Vol 2 P, 1138.
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of the Prophet, peace be upon him, ‘“The one who treats people without
being known as physician, then he is obliged to pay (Dhaman), compen-
sation”’ (1),

Responsibility In Selling Medicines:

Deeds of people are restricted by legitimacy and governed by its
rules, and consequently they would be liable if they did not abide by
these rules. The one who practices a profession must know it and be cap-
able to master it, because ignorance in that will subject people to dam-
ages. This is also applicable on all other actions or deeds carried out by
man in his interactions by way of safe guarding the interests of the
(Ummah) and its safety, and observation of the Sharia rules as manifes-
tation of obedience to Almighty Allah who ordaimed that.

Responsibility in the Islamic Sharia is not a mere theoretical concept
founded upon imperatives and prohibitions, but it is rather an obligation
entailing punishment, if not fulfilled. In this concern Allah Almighty
said:

‘““If then any one transgresses

The prohibition against you,

Transgress ye likewise

Against him’’2

This is the logic of the right and the just. When one transgresses on
another, would definitely meet his punishment, because the origin is
peace and security between people, in order that man’s existance on this
earth continues. If man acts differently, he must be subjected to punish-
ment, to allow for the origin to persist and consequently the whole exis-
tance of man. Allah Almighty said:

““And if ye do catch them out,

Catch them out no worse

Than they catch you out.’’(3)

Selling Medicine, A Sharia Requisite:

The jurists discussed the question of whether medication is
Sharia duty. Some of these jursts, among whom is Ibn
Taimeyah, 4) Al Nawawi(5) stated that medication is not a duty, and they

(1) Sunnan Ibn Majah Vol 2 P. 1148.

(2) Surat -ul- Baqara from verse 194.

(3) Surat -ul- Nahl from everse 126.

('4) Fatawa Ibn Taimeyah vol 24 P. 275.

(5) Al Majmu, Sharh -ul- Muhazab vol 5 P. 106.
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RESPONSIBILITY OF PHARMACISTS
AND THOSE SIMILAR IN CAPACITY

Dr. Abdur Rahman Ibn Hassan Al Nafisa(®)
Introduction:

In the past, a physician used to carry out his job of treating people
and describing medicine, and also in addition to that he used to carry out
the job of a pharmacist who would collect medicines and compound
them. With the development in the field of medicine, industry of drugs
also was developed and there was separation between the job of a physi-
cian and that of pharmacist. However, the primitive pharmacist - physi-
cian still exists inspite of all the breakthroughs in the industry of
medicine. Quite a number of people would prefer to be treated by this
primitive pharmacist-physician than be treated by the most skillful of
modern physicians.

It is no doubt pharmacology has been developing since man knew ail-
ments. As it is like any other science it is transferred from one place to
another, and from generation to generation, and from one civilization to
another. In the past the physician used to be the pharmacist, who was
quite respected for his knowledge, but still he was not pardoned if he
committed a mistake in his treatment or prescription. The Greeks used
to impose a severe corporal punishment on the mistaken pharmacist-
physician, and the Romans used to exile him, if he was from the higher
class in the society or sentence him to death if he was from the lower
classes.

But in the Islamic Sharia, a pharmacist or a physicians is regarded
like any other professional, subject to mistakes and errors, as long as he
is not practicing medicine or pharmacy without any knowledge, or that he
is knowledgeable but intentionally commits mistakes that would bring
damage to other people. Punishment in this case would be consequent to
the nature of the act and the intention of the doer of the act. The source
of this responsibility, in the rules of the Sharia is derived from the saying

(*) Editor in Chief.
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pricing would be permissible so as to return the market to its normal pos-
ition.
Method of Pricing:

If pricing was made on equitable bases of justice and consent would
make the economy avoid the negative effects resulting from the applica-
tion of the compulsory pricing procedures. That is why the jurists who
call for permitting pricing mentioned that pricing should be equitable.
The method in which pricing is made is as follows:

1. The pricing assignment should be left for an administrative organ com-
posed of the following; 1. The ruler or the one who represents him from
the experts such as the (Hesba) authority, the commodity or service own-
ers, consumers representatives, a neutral side representing the judiciary.
2. Very accurate date and information should be provided to the pricing
organ. These data should include the cost of production.

3. The administrative organ should carry out the work of the market
organ where the powers of demand and supply mect and bargain among
themselves until they reach the price saatisfactory to both parties.
Thirdly: Evaluations:

Evaluations is the estimation of experts for a thing in an equitable
way (), The cases in which it is resorted to evaluation in Islamic (Figh)
are:

1. (Dhaman) compensation for damages of bodies, wealth and prop-
erty @),

2. In case of the property which does not have a specific value in the
market for its rarety (3 or shortage from the market().

Method of Evaluation:

The method of estimating something is either through referring to
the market of that thing and consequently impose the market value of
damaged thing, or by referring to the elements of the costs included in
the value of that thing as in the sales of trust.

And Allah is All Knowing

(1) See Ali Haydar, Majalat -ul- Ahkam Al Adliyah Vol 1 P, 476, Ibn Hajar, Previous reference vol
5 P. 156, Al Ansari, Sharh -ul- Rawdh Vol 2 P. 349,

(2) Ibn Taimeyah, Majmu -ul- Fatawi Vol 29 P. 520, Al Nawawi Al Rawdha Vol 7. P. 287, Ahmad
Al RAmli, Hashiyat Asna Al Matalib Vol 2 P. 119, Ibn Hajar, privious reference vol 26 P.P.
180-181, Al Jasas, AhRam -ul- Quran Vol 4 P.P. 136-139,

(3) See Dr. Al Ghura Da'in, Nazariyat Ewad Al Mithil Wa Atharuha Fil Hiqouq P. 425.

(4) Al Sarkhasi, previous refeence Vol 11 P, 50, Al Babarti, previous reference Vol 9 P. 220, Al
Suyuti previous reference P. 353.
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behaviours of the individuals in the market so as to ensure that they
abide by what is legitimate and that their actions are not transgressing
any restrictions imposed by the teachings of the religion (). This control
aims at preservation of the freedom of dealings and justice in transaction.
The Market Behaviour:

The behaviour of the dealers in the Islamic market would be good
behaviour reflecting the manings of cooperation and wellfare. It includes
the moral implications urged by the Sharia of Islam upon which a number
of consequence are related in the field of market dealings, these are pro-
hibitions of all that might bring damage to others, but leads to the
achievement of compensatory justice.

Determination of Value in The Market: The (Fighi) school indicates that
value in the market is determined by meeting the desires of buyers and
sellers, and from this point we can conclude that the market determines
the exchane value of a thing.

Secondly: Pricing: Ibn Taimeyah defined pricing as obliging people not to
sell or buy their commodities and services except by the price of the simi-
lar). The pricing system is one of the criteria to determine the exchange
value as it would result in determining the valur of the thing intended for
pricing, whether that thing was a commodity or service of the production
elements.

The rule of Pricing:

There are two controverisal opinions. The first opinion states that it
is not permissible to impose any pricing®. The advocators of this opinion
derive evidence from the Hadith narrated by Annas Ibn Malik who said
“Prices were hiked up during the time of Prophet Muhammad, peace be
upon him, and the people asked the Prophet, peace be upon him, to
impose pricing. But he, peace be upon him, said, Allah Almighty alone
is The straitener, The Generous Provider and The Pricer and I hope to
meet Allah Almighty Hadith). The second opinion is stated by some
Malikis, Shafies, and Hanbalis, that it is permissible to impose pricing®).
In case of disorder in the objective Laws of the market, in artificial dis-
order, and the market is no logner rendered a free market, and hence

(1) See Ibn Al Qayim, prefious reference P. 349-354, Al Maawardi, Al Ahkam -ul- Sultaniyah P.
353-254.

(2) Ibn Taimeyah, Al Hesba P.P. 12-16

(3) Ibn Qad-amah, Al Mughni Vol 4 P. 304, Al Bahouti, Sharh Muntaha Al Iradat Vol 2 P. 159 Al
Shirazi, previous reference Vol 1 P. 186, Al Kassani, previous reference Vol 5 P. 129.

(4) Ibn Taimiyah, Al Hisba P. 42, Ibn Al Qayim, Al Turuq -ul- Hukmiya P. 304, 307, Al Baji, Al
Muntaga Vol 5 P.P. 18-19.
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sellers hide the products and consequently demand is more than supply
and so prices rise®. This is monopoly which is buying something for
trade but hide it until its price rises. Some Muslim jurists mentioned the
factor of the interferance of the authorities in imposing an unjust pricing.
In (Sharh -ul- Usul) it is stated that rise of prices might be caused by the
autority when they impose that people should not sell except for a certain
price Q).

Criteria of Determining The Exchange Value:

Firstly: The Market: Linguistically market refers to the place where com-
mercial or trade transactions are concluded® As a term, it means any
location in which buying and selling is concluded (). The market helps in
the performance of a number of financial functions, such as determining
prices of commodities and services. From a juristic point of veiw this
depends on two factors which are: The market structure, and this means
all the characteristics and qualities of the market in the Islamic economic
system. These qualities include: 1 - justice. The interests of people can
all be fulfilled by compensation and exchange, and this can be achieved
by means of justice as the origin in compensations is equity in both
sides (©) .

2. Freedom of Dealings: In the economic field this refers to allowing for
people to act and carry out their economic activities in accordance with
their own will and choices and without any external restriction except the
restriction of legitimacy (Shara) itself (" . Imam Shafie stated that people
have full power over the wealth they have, and nobody has authority to
take from it without consent of the owner except in the imposing situa-
tions. ® The implications of this meaning is that the producers and the
sellers and the consumers all are free to enter that market or abondon it
and also have freedom of transport, and that no party dealing in that
market will have any authority to influence the work of that market, and
if that happens, it would be marked as injustices.

3. Market Control: This refers to action carried out by the state rep-
resented by its official concerned organs, in watching over the actions and

(1) Ibn Khuldoon, previous reference P. 364.

(2) Al Hijawi, Al Igna’a Vol 2 P, 77.

(3) Al Qadi Abdul Jabbar, Al Sharh P. 78.

(4) Ibn Manzour, previous reference Vol 1 P, 167.

(5) Ibn Hajar, previous reference Vol 5 P. 246,

(6) Ibn Taimeyah, Majmul Fatawa Vol 29 P, 107.

(7) See Al Kassani, previous reference Vol 6 P,P. 263-264.

(8) Al Muzni, Mukhtasar -ul- Muzni Ala Hamish -ul- Um Vol 2 P. 209.
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demands and taking what is extra from them(). Some of the implications
of forgiveness and easiness in selling and buying is being contented with
little gain and profit, and not to be very tough in the sale transaction.
Beside these objective and subjective factors, there are some other fac-
tors affecting the determination of value. These factors are such as the
economic situation as seen in booming or ressessin economies(?), and also
the natural factors caused by providence) .

Balance Value:

The value or price of the similar can be expressed as the balance
value and market value as the balance value is the value at which the
desires of the dealers end in a parlicular market and in a particular time
and place, and hence the balance value or the price of the similar comes
into existance as a result of the reaction of the factors of both supply and
demand.

Secondly: Market Fluctuations:

The changes in the circumstances of supply or demand or in both of
them is given the term fluctuations of the market. The jurists express this
fluctuation in terms of rising or lowering or prices. Ibn Khuldoun men-
tioned this meaning by saying that it is expected in the fluctuation of the
market from lower to higher prices ® . Al Ramli states that profit might
increase with increase of supply and it might also take place when prices
hike up® . However lowering of prices might be related to the settled
security conditions and the abundance of supply®. The rise in price
might be due to the scarcity of supply and increase of demand on the
thing. Al Qadi Abdul Jabbar indicates that and says: that thing might be
scarce and demand on it is increased(. It might also be due to increase
in the cost of the elements of production. Al Mighrizi says the other
reason for the rise of prices of property is the high rise in land lease, the
cost of cultivation and harvesting®. In another situation he mentions that
the wages had multiplied so many folds, ) the thing which resulted in the
rise in the value of products. Other reasons for the rise of prices is when

(1) Ibn Hajar, Fat-hul-Bari Vol 5§ P. 211.

(2) See Al Ansari, Sharh Vol 2 P. 347.

(3) Ibn Taimiyah, Majmu Vol 28. P. 523, Ibn Al Qayim Al Turuq P.P. 244. 245.
(4) Ibn Khuldoon, Al Mugadimah P, 394,

(5) Al Ramli, Previous reference vol 3 P. 104,

(6) Ibn Khuldoon, Previous reference P. 396, Al Juwaini, Al Irshad P. 367.

(7) Al Qadi Abdul Jabbar, Sharh P, 788.

(8) Al Mighrisi, Egatha P. 45.

(9) Previous reference P. 76. See Kitab -ul- Suluk Vol 4 P. 28.
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citizens to sell for certain price(l). In (Nihayat -ul- Muhtaj) it is stated:
if I sold you at what it cost me including the porter’s charges and even
the duty charges imposed by the authority().
7. Time and Place: The jurists state that the dimension of time and place
affects the exchange value. In (Badie -ul- Sanay’ie) it is tated: the values
of properties differ with the different locations whether in increase or in
decrease(). Al Suyoutis states that the price of the similar differs with the
different locations and the different of its consideration and its place().
8. Currency Value: The jurists express the currency value as being the
finance(5) and they say that the currency value is one of the factors which
play a great role in determing the exchange value, and that the currency
value means the ability of money to be exchanged into commodities and
services(®). The (Fiqhi) rules have indicated that this factor should be con-
sidered as concerning sale. It is stated in (Majma’ Al Anhur) that if the
prices are freed and the monetary finances are equal where no one is bet-
ter than the other in spite of their kinds, then the sale would be correct.
Secondly: The Subjective Factors:
(The Ethical Factors)

There are such ethical factors which affect the determination of the
exchange value. These factors are:
(Al Ehsan) Kindness

The Muslim jurists, relying on the Sharia texts, which combine
between justice and kindness, that the dealers in the market should be
just in their dealings. Al Ghazali expressed this meaning and said that
Allah Almighty ordered and prescribed justice and justice is the reason
for salvation. As far as trade is concerned kindness is on the same level
of capital. It is the cause of happiness and winning the reward and hence
it is the profit of the Hereafter(?).

2. Forgiveness: Commenting on the (Ahadith) of forgiveness in dealings
such as selling and buying, Ibn Hajar said that forgiveness calls for kind-
ness in dealings through resorting to good conduct, leaving thriftiness,
and urging people not to put others in difficult situations in making their

(1) Al Qadi Abdul Jabbar, Previous reference P. 788.

(2) Al Ramli, previous refereince vol 4 P.P. 113-114, see Al Kharsh, previous reference vol 5 P. 88.
(3) Al Kasani, previous reference vol 7 P. 159.

(4) Al Syuti, Al Ashbah P. 340.

(5) See Badr-ul-Mutagi With Majma’a -ul- Anhur Vol 2 P. 3.

(6) Al Baburti, Sharh -ul- Enayat vol 2 P. 155, Ibn Al Arabi, Ahkam vol 3 P. 164.

(7) Al Ghazali, Al Thya vol 2 P. 79.
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places(). Therefore the expenses are considered from the constituents
of the exchange value.

4. Scarcity: The jurists stated that the meaning of scarcity is when need
for something is predominant?. The rarety of something means that
the thing is scarce. This scarcity gives the thing more value and higher
price. Ibn Taimeyah explains the relationship between the rise in price
of something and the scarcity of that thing and says that, if the people
sell their commodities in the normal known way and with no transgres-
sion and the price has risen a little that should be referred to Almighty
Allah®). (In Sharh -ul- Usul Al Khamsa) - the interpretation of the five
fundamentels - the expensiveness of the value of a thing or its cheap-
ness might be due to the scarcity or abundance of the thing®).

5. Monopoly: Monopoly is defined by the jurists as the intentional reduc-

tion of the supplied quantities of products, with expectation of emi-
nent rise in the price or value of those products®) .
In this way monopoly is an abnormal inclination in the market as con-
cerning the determination of the exchange values of things, the
monopolizing powers are considered of influence in creating laws
which would lead to the deviation of the interaction of the market
powers - price - towards the interests of the monopolizing powers. In
such a situation of the market the dominant value in the monopoly
market is different from the real or actual value which forms in the
market of compensatory equity ().

6. The Public Authority:

One of the factors which affect the determination of the exchange
value is the role of the state. The state might impose a certain value or
price and oblige all dealers to abide by that price of that certain commod-
ity. The state might also interfer in the market system and consequently
what results from such procedure as concerning value would be seen
through the financial policy whether by imposing a financial position of
offering aids in cash or in kind. The Muslim jurists have mentioned this
factor and its effect in the exchange value. In the intérpretation of the
five fundamentals it is stated that the duty of the authority is to direct the

1) Ibn Al Humam, previous reference vol. 6 P. 498.
(2) Al Shubramulsi, Hashiyat Nihayat -ul- Muhtaj Vol 3 P.P. 448-449.
(3) Ibn Taimiyah, Al Hesbah P. 12.
(4) Al Qadi Abdul Jabbr previous reference vol 2 P. 162.
(5) Al Bahuti, Sharh Muntaha Al Iradat vol 2 P. 159, Ibn Taimeyah, Majmu -ul- Fatawi Vol 28
P. 75,
(6) See Al Zahrani, Economic Analysis of the Phenomenon of Infation P. 90.
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continue the production operation that the benefit (Manfa’a) of the
seller is seen in the profit gained (1). According to this the extent of the
desire or interest in the thing is determined by the amount of
(Manfa’a) benefit achieved by the one who could obtain that thing.
The (Manafa’a) benefit of a thing is seen in the fulfillment of the
Sharia considered needs. The Shafies defines need as what fulfils and
be sufficient for man as concerning his food, his clothing and other
things to cover for him and for those in his wstody without extrava-
gance or thrift2). So need aims at avoiding pain. It is a demand accom-
panied by pain, while desire aims at attaining pleasure(3). From here can
we say that need has a role in determining the exchange value? The
(Fighi) jurisprudence school acknowledges the role played by need in
determining the exchange value of a thing, whether in increase or
decrease. Ibn Taimeyah states that according to increase or decrease
in need demanders increase or decrease reciprocally, and through the
strength or weakness of that need the value of the thing is raised or
lowered® Ibn Al Arabi states that the value of a thing is determined
according to the need of the buyer and the seller to conclude that
transaction. An increase is always offered by the one in need(). From
this we can conclude that desire and need are two constituents of the
determiners of the exchange value.

2. Tastes: It is no doubt that the factor of tastes has a great effect in
determining the exchange value of things. The inclination of the
buyers towards one commodity raises its price in the market and on
the contrary the divergence of buyers from the commodity would
lower its price and hence its exchange value.

3. Costs: What the jurists mean by the expenses of production is that
whatever participates in increasing the (Manfa’a) benefit of a thing or
its value is considered to be a cost, and hence the concept of cost
according to the jurists would include the raw materials, labour, land
and the capital. The writer of (Al Hidaya) stated that anything that is
meant to promote the sales or increase value of the commodity is
added to the capital®. Anyway value differs with the different

(1) See Ibn Al Arabi, Ahkam -ul- Qura’an vol 1 P. 151.

(2) Al Shirbini, Mughni Al muhtaj Vol 3 P. 16.

(3) See Al Mawardi, Adab-ul-Dunya wal-Din P. 337.

(4) Ibn Timiyah, Majmu -ul- Fatawa Vol 29 P, 524.

(5) Ibn Al arabi, previous reference vol 1 P, 408.

(6) Al Mawsili, Al Ikhtiyar Vol 2 P. 39, Al Mirghanani, previous reference vol 3 P. 56.
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Fourthly: The Exchange Value:

The jurists define sale as the exchange of (Mal) for (Mal) wealth,
through mutual consent(!). In the language of economy that means the
quantitative relationship seen in the rate by which a certain commodity
with certain characteristics is exchanged for another commodity with dif-
ferent characteristies and qualities, the term (Mal) wealth can not be cor-
rectly applied except on something which has material value among
people, and was allowable in the Sharia to benefit from in the state of
non-compulsion and availability of option.@ So the exchange value of a
thing according to the jurists would create the ulilization value-the benefit
- because the thing which does not have benefit, has no value, and so to
be compensated on is like devouring other people’s wealths unjustly and
offering compensation is vanity®.

Factors Determing The Exchange Value:

Firstly: The Objective factors:

1 — Desire and need: Desire is defined as the inclination towards the
things which have benefits for the self4). This means that this desire
for that thing is the factor which gives material value to that thing and
without that desire a thing would never have any market value.®,
Therefore desire is considered one factor determining the exchange
value of the thing. The definition of the jurists state that the value
depends on that desire. Ibn Al Ha’iem states that, the value of a thing
is what the desires of people end at ® . Ibn Taimeyah also states that
the value of the similar is what equals the thing in the desires of those
who are interested in the thing (7 . The juristic point of view states that
value is referred to desire, and that the concern of the buyers to
obtain that commodity is related to the benefit (Manfa’a) which would
be achieved through obtaining that commodity, and also on the con-
cern of the sellers to obtain the exchange of their commodities as
monetary units sufficient enough to cover the costs they had incured
until those commodities were ready for sale. It is enough for them to

(1) Ibn Al Humam, Sharh -u Fat- hul Gadir vol 6 gP. 247"

(2) Dr. Al Abbadi, previous reference Vol 1 P. 179,

(3) Al Shirazi, previous reference vol 1 P. 268, see Al Mawsu'a Al Fighiyah Affiliated to Ministry
of Endowments and Islamic Affairs vol 9 P.P. 14-15.,

(4) Al Tabari, Majma'-ul-Bayan Vol 1 PP, 477-478.

(5) Al Ansari, Sharh-ul-Rawdh Vol 2 P.P. 346-347,

(6) Ibn Al Hyim, previous reference P. 47.

(7) Ibn Taimeyah, Majmu -ul- Fatawa, vol 29 P, 522, See Al Dirdir, Al Sharh -ul Kabir with
Hashiyat -ul- Dusuki Vol 3 P, 451.
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aspects of indulgence and disobediences which relate to only immediate
urgencies( . This is the objective side of the uililization value, and there
is another subjective side. The feeling of pleasure one gets from using a
certain thing is a relative operation which differs from one person to
another with the difference of the circumstances of time and place, and
the difference in the states of the same person at different situations. So
the benefit of a glass of water to a person when he is thirsty is greater
than when the same person is not thirsty).
Thirdly: The Added Value - Accrued Value:

The jurists have talked about the role of work in injecting value into
a thing. Work adds another value to the already latent value in the thing
itself®). It was narrated in (Al Muhathab) that if something is made in
something also through work, the value of that thing would increase as
taking raw cotton and spin it. In (Natig-ul-AfKar) it is stated that if a
usurped thing was totally changed by the usurper, until its features were
completely removed and its benefits were enhanced, the ownership of the
one usurped from would vanish and the usurper will have to pay (Dha-
man) compensation for it. This is applicable for instance when the
usurper alters the thing altogether, like usurping a goat and Kkill it for its
meat or grains which are turned into flour, or iron made into a dagger
or a sword or utensils.(5) The justification given by jurists for appropri-
ation of the usurped thing to the usurper is because the usurper created
an independant product which has more value than the usurped original.
From this point, we can see that the right of the usurper in the product
is valid in all aspects. The jurists think that the power of work has a great
role in creating a value which exceeds the intrinsic value of the thing
itself. Here we arrive at the existance of another concept for the value
created by work. This is what we may give the term of added value or
acrued value, and which can by defined as the quality which is given by
work and raw materials to the things, and hence renderring them to be
more capable in fuliilling the considered needs.

(1) Al Shatibi , previous referenc vol 1 P. 50.

(2) See Al Igi, Al Mawagqif with Sharh-ul-Mawagqif P. 228, Ibn Al Qayim Dar Miftah -ul- Sa’adah
Vol 2 P. 28.

(3) See Ibn Ashinhu, Introduction to the Islamic Thought P.P. 634-636, Dr. Abdul Mawlla, Previous
reference P. 14,

(4) Al Shirazi, Al Muhazab Vol 1 P. 377, Al Subki, Al Takmila Lil Majmu Vol 14 P. 334.

(5) Gad Zaddah, Nataiej -ul- Afkar Vol 9 P. 32.
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which is the predominance of dealing in the market. Value is the price
which dominates the dealings of people in the market, and the price of
the similar is the price promoted among dealers, while rate is the price
spreading among dealers. In this concern Al Tayebi mercy of Allah be
upon him states, rate is the value upon which transaction is promoted in
the market(®. So the concept of rate agrees with the concept of value.
Kinds of Value in Islamic Economy:

Firstly: The Intrinsic value: Ibn Abi Al Dam defines this kind of value
as being a subjective quality determined by the evaluated thing. In reality
things have ‘constant values within themselves (qualities of kind). These
values or qualities are permanent and absolute and transcend the limits
of time and place. They are not affected neither by the change of persons
nor change of situations, and their existance does not depend on an exter-
nal factor, but they are rather independant in their existance within the
things. That is why the intrinsic value is a phenomenon which is not sub-
ject to the changes of time and place or changes of people or cir-
cumstances.

Secondly: The utilization value:

According to the jurists this means the ability of a permissible thing
to fulfil the human needs in accordance with its characteristics and qual-
ities. Whenever the need for something is great, its value would be higher
and vice versa. The jurists refer the utilization value to a religious source,
and for them the value of something is seen in the permission of the
Legislator to people to utilize and make use of that thing. The permission
of the Legislator would mean that the thing permitted is a useful thing,
or in other words, it fulfils some needs or some desires of man.(. From
this we can define (Manfa’a) or utility in Islamic economy as being the
achievement of pleasure or the repulsion of pain with the purpose of pre-
serving the aims of The Legislator ® evidence on this definition is that
(Manfa’a) utility or the utilization value is an intrinsic value which is not
subject to the speculations of people. Man alleges that there are some
practices considered by him to be pleasures or benefits, but in the rules
of the Legislator they are considered just the opposite. Such practices are
manifested in committing adultery, drinking (Khamr) wine, and all other

(1) Ibn Al Qayim Awn-ul- Ma'abood Vol 9 P.P. 319-320.

(2) Qutb, Manhaj-ul- Tarbiyah Al Islameyah P. 13 afterwasds.

(3) Al Zahrani, previous reference P.P. 228-229. The purpose of legislation is to preserve the five
needs, the religion the mind, offspring, wealth and honour. Whatever preserves these final fun-
damentals is an interest and whativer violates that is a (Mafsa'ah) mischilef, Al Ghazali, Al Mus-
tasfa Vol. 1 P.P. 286-287.
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dir states: Value is the scale by which the percentage of a decrease in
price is determined(1),

We can see here how the terminology of value differs from that of
price.
Evidence from the Holy Quran
and the Sunnah:
In the Holy Quran, Allah Almighty Says:

‘““The (brethren) sold him

For a miserable price”’®

The interpreters of the Holy Quran stated that the transaction of that
sale was concluded on the first price offered to the seller(3 although that
price was far less than the actual value of the sold).

In the Sunnah, a Hadith narrates that the Messenger of Allah, peace
be upon him, determined the price of a shield to be three (Dirhams)®)
and in another narration its value(6) was three (Dirhams). The scholars of
Hadith said that what was meant here was the value, and price was only
mentioned allegorically, or that value and price then had meant the same
thing. So if the jurists differentiated between value (price of the similar)
and the price in the absolute, through defining them, this differentiation
is made through the situations in which value is applied(?). The jurists
state that in case of monopoly, the authorities have the right to interfer
to organize the market situation by obliging the seller (monopolizer) to
sell his merchandise for the price which was dominant in the market
before the occurance of monopoly. Some of the cases in which it is refer-
red to value or the price of the similar is when the agreed upon price is
not stated in the sale contract or that the sale contract was invalidate for
one reason or another.

Extent of Agreement or Disagreement of
Concept of Value from Concept of Price:

When we examine the definitions stated about value and the price of

the similar, and the rate, we would find a common factor between them

(1) Al Dirdir, Bulgat Al Salik Vol 2 P, 59.

(2) Surat Yousuf verse 20.

(3) Al Zamakhshari, Al Kashaf Vol 2 P. 247, Al Jamie LiAhkam Al Quran vol 9 P. 155,

(4) Al Agwas, Rouh ul- Ma'ani P. 204, Al Gurnati, Al Tas-heel Li Oloom Al Tazeel Vol. 2 P. 213.

(5) Ibn Hajar, Previous reference vol 12 P, 97. See Al Suyutti Sharh Sunnan Al Nissaie Vol 8 P.P.
81-82.

(6) Al Sana’ani, previous reference vol 4 P, 20,

(7) See Al Suyutti, Al Ashbah P. 340, Al Sarkhasi, previous reference vol 14 P. 3, Al Mawsli, Al
Ikhteiyar Vol 5 P. 255.
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ing of those who are interested in the normal thing ().
The Concept of Rate:

Rate linguistically means the thing upon which the price is esti-
mated 2. In the terminology of the scientists of Hadith is what the sale
is oncluded upon between people®). In the terminology of the jurists,
it is the value upon which sale is spread in the markets ).

Balance between Concepts:

It can be noticed that all these concepts agree in meaning, although
they differ in structure and hence one terminolog can easily replace the
other in reality and not in metaphor.

Extent of Agreement or Disagreement
of Concept of Value with Price of The Similar:

If we reexamine the previous definition of value and the price of the
similar, we will find out that the two definitions coincide, because the
determiners of value are the transaction between the desires of the buyers
and the sellers in the market, and the determiners of the price of the simi-
lar is the coincidence of the desires of the offerers and those of the
demanders, as concerning a certain price in the market. Therefore the
determiners of value are the same determiners of the price of the similar,
but this coincidence is not considered suitable in defining value according
to Ibn Abi Al Dam who thinks that value is a self quality which is sus-
tained by the evaluated matter, and this understanding of value differs
from the concept of value and the price of the similar according to the
jurists. The field of value, according to the jurists is the market as well
as according to Ibn Abi Al Dam, the thing which singles him out.
Extent of Agreement or Disagreement
of Concept of Value with Concept of Price:

As the terminology of price of the similar is applicable on the ter-
minology of value, the terminology of price differs from them, as price
in the absolute is determined by the transaction of bargaining between
the two parties of the contract of sale so as to reach a satisfactory price
agreed upon as it achieves the interests of both the seller and the buyer.
As price depends on such bargaining, it was obligatory to create a criter-
ion which can be referred to whenever a dispute erupts between the two
parties of the sale contract. This criterion is represented by value. Al Dir-

(1) Ibn Taimeyah, Majme -ul- Fatawi vol 29 P. 522.

(2) Al Fairouz Badi, Al Qamoos Al Muheit Vol 2 P, 48.

(3) Al Qadi Abdul Jabbar, Sharh -ul- Usul Al Khamsa P.P. 788-789.

(4) Quoted from Dr. Abbadi, Ownership in Islamic Sharia Vol. 2 P. 301.
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ASPECTS OF THE THEORY OF VALUE
ACCORDING TO THE ISLAMIC JURISTS

Muhammad Ibn Hassan Ibn Sa’ad Al Zahrani®

Value in the secular economic thought has two usages: the first usage
is the value of utilization, and it refers to a certain benefit gotten from
using wealth and through this benefit man can satisfy specific needs. The
second usage is the value of exchange, and this refers to the ability of
wealth to be converted into another wealth (Mal).

The Concept of Value, Price and Rate:

Value linguistically means weighing and estimating, straightening,
continuing and constancy.(l) As a terminology there are a number of def-
initions of value made by the jurists and which can be categorized under
different considerations. So in consideration of the market, value means
what the people desire to buy(. In consideration of evaluation, value
means what the thing is equal to®). In consideration of the thing itself,
it means a quality which exists at the existance of the thing itself,4) and
it is considered the criterion for the evaluation of the thing with neither
increase nor decrease(S).

The Concept of Price:

Linguistically price means the return which one gets for what a thing
deserves or for its value(®). As a terminology, price acquires a number of
definitions as according to the view point of the jurists. So the mere price
is what is affirmed in someone’s trust as a debt in reciprocating sale(?),
while the absolute price is what reciprocates something in a sale con-
tract(8). As for the similar price is what the desires of the buyers end at(9).
Ibn Taimeyah defines price as what is equal to the thing within the think-

* Researcher in the department, of Islamic economy, university of Um Al Qura in Makkah Al
Mukarramabh.

(1) See Al Zubaidi, Taj - ul- Arous Vol 9. P. 35.

(2) Ahmad - Al Ramli, Hashiyat Sharh -ul- Roudh Vol. 2 P. 347.

(3) Al Sarkhasi, Al Mabsoot Vol 13 P. 7.

(4) Ibn Abi Al Dam, Adab -ul- Qadha Vol 2 P, 347, Ahmad Al Ramli Hashiyat Sharh -ul- Roudh.

(5) Ibn Abdeen, Hashiyat Radul - Muhtar Vol 4 P, 575.

(6) Al Fayoumi, Al Misbah -ul- Munir, Vol 1 P. 84,

(7) 1bn Al Humam, Sharh Fat-hul Ghadir Vol 6 P. 259.

(8) Al Zurqani, Sharh -ul- Muwatta Vol 5 P, 106, Al Sawi, Bulqat Al Salik Vol 2 P. 59.
(9) Ibn Abi Al Dam, previous reference vol 2 P, 347.
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ing the patient in the third stage of death for longer time and for post-
poning declaring the patient dead, is something which is not permissible
in the Sharia, because the intensive care units in hospitals are intended
for saving lives and not for avoiding or postponing death(1).

Sheikh of Al Azhar, Gad-ul-Haq Ali Gad-ul-Haq, stated in the
(Fatwa) he issued on 5/12/1979 that it is forbidden to subject the dying
patient to torture by the application of any equipment or any drugs, when
it is proved that such procedure is medically of no use as the body is defi-
nitely has entered the stage of complete death(.

Rule on Stopping Life-Sustaining Equipment:

The jurists have stated that it is forbidden to torture the dying
patient, and hence there is no sin to remove all life - sustaining equip-
ment once it is medically affirmed that the condition of the patient is
hopeless?).

(1) Dr. Osman Sarour, intensive care, Al Ahram newspaper 29/3/1976 P, 7.
(2) Sheikh Gad-ul-Haq Islamic Figh P. 249,
(3) Sheikh Gad-ul-Haq same reference P. 250, Ahmad Sharaf-ud-din, Al AhRam ul-Shariyah P. 179,
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plete and total non-reflexive stopage of all the three vital systems which
are the nervous system, blood circulation system and the respiratory sys-
tem (). There are three kinds of death, each one representing a stage: The
clinical death is the first stage where the heart and lungs stop working,
the second stage is the one in which the brain tissues die after a few
minutes from the first stage, but the body tissues remain alive for periods
which differ from one person to another. In the third stage the body cells.
start to die @. For this reason modern medicine has stated that the death
of the brain cells which leads to stopping the work of the nervous centers
is the medical indication and criterion of actual death.

The contemporary jurists concluded that to ascertain the death of the
donor, it is enough to make sure that his brain cells had died and that
there is automatic stoppage of the vital functions. However, artificial
revival equipment can be used to preserve the vitality of some body cells
and tissues. According to this removal of an organ from someone whose
stage of death is beyond the stage of brain death, and after the fulfilment
of the other Sharia conditions, is permissible in the Sharia. Removal of
the heart, for instance is not considered killing that donor®.

The Sharia Limits for Artificial Revival:

The jurists are on agreement that if the purpose behind the applica-
tion of artificial revival methods, or the use of intensive life sustaining
equipment so as to save the lives of those people who are undergoing
temporary comas, by supplying them with blood and oxygene so that the
brain cells would not die, is a Sharia permissible procedure. Sustaining
and elongation of the patient’s life in this case is not considered as a
means of bringing him back to life, because simply the patient is still alive
as far as the Sharia is concerned even though some of the elements of life
have stopped their automatic functioning®. It is not permissible in the
Sharia for the attending physician to disconnect these life sustaining
equipment, otherwise he would cause the death of the patient actually,
and hence the physician would be criminally liable ©.

The contemporary jurists have concluded that the application of arti-
ficial revival mehods for the elongation of the period of death and keep-

(1) Dr. Diya Nuri Hassan, Judicial medicine, Baghdad 1980 P. 277.

(2) Dr. Muhammad Sulleiman forensic medicine P. 81.

(3) Sheikh Gad-ul-Hagq, Islamic Figh P. 249, Dr. Ahmad Sharaf-ud-Din, Al AhRam Al Shariyah P.
160 Dr. Al Sharbasi, Yasa'alounak Vol 1 P.P. 604,

(4) Ahmad Sharaf-ud-Din, Al AhRam Al Shariyah P, 162,

(5) Sheikh Muhammad Abu Zahra, Physicians Responsibility, Majalat Liwa-ul-Islam Year 20 Vol 12
P. 53, Sheikh Abdul Qadir Oudah Islamic criminal legislation, 1977 No. 362, P. 520.
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from whom an organ is removed had willed that during his life time, or
after obtaining permission from the dead person’s family. By so doing
there is no violation of dignity or sanctity of the dead body because the
purpose behind that is the benefit of the living person, on condition that
the one from whom an organ is removed had willed that during his life
time, or after obtaining permission from the dead person’s family. By so
doing there is no violation of dignity or sanctity of the dead body because
the purpose behind that is the benefit of the living people who have more
consideration than the dead ones(). However, it is not permissible to
remove an organ from a dead body except when death is confirmed legiti-
mately.

All this is in agreement with the Islamic Sharia purposes which are
based on the observation of public interests, by bearing the least of harms
so as to obtain a benefit, which is missed, would be of greater damage
than this harm. This is in consideration of the Holy verse:

‘“And if anyone saved a life

It would be as if he saved

The life of the whole people’’®@.

g — Rule on Cornea (eyes) Bank:

Removal of corneas from dead bodies and storing them in a bank to
be used for living persons who lost eye sight is a Sharia permissible act
as it is meant for a public interest. In this action there is no violation of
sanctity or dignity of body. It is permissible due to necessity which called
for that, and also becasue the damage which would undergo the living
person who is compelled to apply that kind of medication is more than
the damage which would undergo the dead person from who the organ
is removed ®.

As necessity in the Sharia is given assessment by its own right, then
removal of corneas from dead bodies should be limited to dead bodies
which are not claimed, and those bodies of dead pepole who have guar-
dians or relatives, permission from those relatives should be obtained
otherwise no peration of removal is to be conducted ).

S. Rule on Artificial Revival:
Death is the state which overcomes the body as a result of the com-

(1) Sheikh Gad-ul-Hagq, previous reference P. 248, Ahmad Al Sharbasi, Yasa'aalounak Vol 1 P. 605,
Ahmad Sharaf-ud-Din, P. 204-205.

(2) Surat-ul-Maida verse 32.

(3) Dar-ul-Ifta Al Masriyah Fatwa No. 73-1966.

(4) Sheikh Muhammad Hassanain Makhloof, Fatawa Shariyah P. 364, Dr. Ahmad Sharaf-ud-Din, Al
AhRam-ul-Shariyah P. 209.
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4. There should not be any industrial alternatives available to replace
those transplants.

5. Selling and buying of organs should be carried out under supervision
of an official specialized organization to see to it tat the aforemen-
tioned conditions had been met.

6. Selling an organ should not contradict with a Sharia text, such as sel-
ling hair, for the saying of the Prophet, peace be upon him, ‘“The
curse of Allah be on the one who elongates her hair by artificial
hair” ).or contradict any other Sharia rule, such as selling sperms
which is no doubt forbidden absolutely .

e — Rule on Cosmetic Surgery:

The Maliki, the Shafie and the Hanbali jurists stated that if a human
bone is broken, it should be splinted with a pure bone, and that it is not
permissible to use (Najiss) bone or impure except in cases of necessity.
If a tooth falls down it is permissible to put it back in place and use a
gold or silver bridge for it. It is permissible because the dead organ from
a human being is pure. It is also permissible to replace a lost tooth by
one from a purified animal.®.

The contemporary jurisprudence concluded that surgery for changing
a man into a woman or vice versa is permissible on necessity. It is per-
missible in the Sharia to conduct such surgery with the purpose of reve-
aling the hidden organs whether masculine or feminine organs, neverthe-
less, it becomes obligatory for the treatment of hermaphroditic cases
whenever a specialized Sharia medical authority recommends that®. But
if surgery for changing man into woman and woman into man was only
for the satisfaction of that wish, and for no clear physical causes which
call for hat change, then surgery is (Haram) forbidden in the Sharia.
Annas narrated that the Prophet, peace be upon him cursed the sodomite
men and the masculine women ©.

f — Rule on Removing Organs after Death:

The contemporary jurists concluded that is is permissible to remove
an organ from a dead body, such as eyes, heart or kidneys, so as to be
transplanted in another body of a living person, on condition that the one

(1) Mukhtasar Sahih Muslim, Al Hafiz Al Munzari No. 1383,

(2) Adil Abdul Hamid, Rule on rented womb in Shara, Islamic medical conference 1987, Fatwa Al
Azhar, Fatwa dated 23/3/1980, Al Fatawa Al Isamiyah Vol 9 P. 3227, Sheikh Quaradawi, Quatl
Al Janin, contemporary Fatawa on woman and family affairs P.P. 186-187.

(3) Sheikh Gad-ul-Haq, Islamic Figh P. 245.

(4) Previous reference P. 253.

(5) Naylul Awtar Vol. 6 P. 193.
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Hence the donated organ or part of the organ should not result in
damage or malfunction in the body of the donor because of the surgical
operation or otherwise.(). When there is high demand for blood trans-
fusion or for organ transplant and the available amounts would not satisfy
all the demands, the medical consultancy should make its own discretion
as determining priority. It is not allowed to draw lots on that @. All
appropriate and necessary tests and analysis should be carried out before
the transplant operation and evaluate the advantages and disadvantages
of that operation, while observing the medical procedures (3.

d - Rule on Selling Human Organs:

The jurists are on consensus agreement that human organs are not
(Mal) wealth on principle and hence it is not correct to make of them an
object of selling and buying. However, they only disagreed on the milk
from a fosterer when milked, where the majority of the jurists permitted
for selling that milk ®. The Hanafi jurists forbade such sale of milk(®.
The contemporary jurisprudence states that it is permissible to sell human
organs for the needs permissible by the Sharia (such as the purposes of
medication, and benefiting from the organs). But such sale of organs
should not contradict with the principle of human dignity and forbidding
violation of his body or causing damage to it. It is not permissible for
man to sell one of his organs whose loss would result in a handicap such
as selling an eye for instance by way of making a material gain, increasing
wealth and reinforcing commercial transactions(®). Nevertheless selling
organs should be made after fulfilment of the following restrictions:

1. Selling an organ should not contradict with the principle of human dig-
nity.

2. Selling the organ should be for benefiting from it in the same function
it was created for, and it should not be sold except for the one who
would utilize it for its initial purpose.

3. By making that sale the seller should make it possible to avoid a
greater mischief that of loosing that organ, itself.

(1) Sheikh Gad-ul-Haq, Islamic Figh P.P. 247, 248, Ahmad Sharaf-ud-Din, Al AhRam-ul-Shariyah,
Fatawa Al Azhar No. 496.

(2) Al Fatawa Al Islamiyah, Fatwa dated 5 December 1979 in Vol 10 P. 3702.

(3) Ahmad Sharaf-ud-Din, Al Ah Ram-ul-Shariyah P. 142,

(4) Al Hattab, Mawahib-ul-Jalil Vol 4 P. 256, Ibn Quddamah, Al Mughni Vol 6 P. 734, Ibn Hazm,
Al Muhala Vol 7 P. 410, Al Gharafi, Al Furroug Vol 3P, 240.

(5) Al Sarkhasi, Al Badayie Vol 5 P. 138, Al Marghanani, Al Hidaya Vol 3 P. 43, Hashiyat Ibn
Abdeen Vol 4 P. 162.

(6) Dr. Muhammad Na'iem Yasin, Selling Human Organs, the Law Journal, university of Kuwait
1987 Vol. 1 P.P. 245-263, Dr. Ahmad Sharaf-ud-Din, previous reference P. 137.
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‘““‘He hath only forbidden you

Dead meat, and blood,

And the flesh of swine

And that on which

Any other name hath been invoked

Besides that of God.

But if one is forced by necessity

Without wilful disobediency

Nor transgressing due limits

Then is he guiltless.”’®),

The apparent opinion in the Hanafi, the Shafie and Hanbali schools
is that it is permissible to transfuse blood from a Muslim or from a non-
Muslim. The Malikis said that it is permissible to transfuse blood from a
non-Muslim when a Muslim is not available .

b — Rule on Stipulation of
Blood Analysis Before Marriage:

The jurists are on agreement that the stipulation of blood analysis to
prove freedom from AIDS is a correct stipulation in the Sharia. The
father of the bride or the guardian standing in his place, has the right to
stipulate on the proposer of marriage to conduct such analysis. If it was
proved after marriage that the husband has contracted that disease was
or any other contagious disease, the wife will have the right to annul that
marriage. But if the disease a non-contagious chronic one, she would
have the option of continuation or annulment, as well as the husband
when the wife is sick .
¢ = Rule on Transplant:

The contemporary jurisprudence has concluded that it is permissible
to transplant an organ or part of an organ (such as blood, kidneys) from
a living donor to another living recepient after observation of conditions
for such donation, and when the medical consultancy is convinced beyond
any doubt that the donated person would make use of that transplant.
However, the will of a person is restricted in the Sharia by not bringing
damage on himself voluntarily, according to the Holy Quran:

“Nor kill (or destroy)

Yourselves’’@),

(1) Surat-ul-Baqara verse 173,

(2) Ahmad Sharaf-ud-Din, Al Ahkam-ul-Shariyah P. 204,

(3) See Contemporary Jurisprudence Research Journal, Some Figh Questions 1991, eleventh edition
P.P. 177-179.

(4) Surat-ul-Nissa verse 29.
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Therefore performing autopsy is permissible according to the evi-
dences which permitted for studying medicine and its sciences and prac-
ticing it. It is also permissible to use the bodies of dead people which are
not clamied for practical autopsy and teaching students of medicine and
surgery. However such practices should be limited to requirements of

necessity along with presevation of sanctity of the body after conduction
of autopsy()).

Contemporary jurisprudence also allowed for and permitted organ
transplant from a dead body into a living body in application of interests
and the rule of necessities permit for restrictions and that the greater

harm is removed by the lesser harm, which find support from the Holy
Book, the Sunnah and consensus(2).

4. Rule on Organ Transplant:

a — Blood transfusion:

The jurists agreed that if healing of a sick person or saving a
wounded one depended on blood transfusion and where another permis-
sible procedure is not available to replace that transfusion so as to save
the person, it is Sharia legitimately permissible to make that transfusion
without any suspicion even from a non-Muslim. Also if the safety of an
organ depended on blood transfusion, it is permissible to transfuse blood
into that organ(3). However, if cure itself did not depend on blood trans-
fusion but only hastenting of that cure, is a controversial question. The
Shafies think that it is permissible to transfuse blood to hasten cure, and
a narration of the Malikis and the Hanafis also permit for that. It is not
limited with any suspicion if no harm would undergo the one to whom
blood is transfused. The (Fatwa) committee of Al Azhar passed a resol-
ution on 5/12/1979 that it is permissible to conduct blood transfusion from
one person to another if it was affirmed that the life of that sick or
wounded person depended on that blood transfusion, and when there is
no doubt from the medical consultancy that the one.to whom blood is
transfused would make use of that transfusion.(5) This is according to the
text in the Holy Quran as Allah Almighty said:

(1) Dr. Ahamd Sharaf-ud-Din Al Ahkam-ul-Shariyah P.P. 211-212.

(2) Sheikh Gad-ul-Hagq, Islamic iFat awa Vol 10 P. 3713, Sheikh Al Sha'arawi, A Hundred Ques-
tions Vol 1 P. 79.

(3) Sheikh Gad-ul-Haq, Islamic Figh P. 232, Ahmad Al Sharbasi, Yasa'alounak Vol 3 P. 460,
Ahmad Sharaf-ud-Din, Al AhRam-ul-Shariyah P.P. 202, 203, Dar Al Ifta Al Masreiyah, record
88 serial 249 P, 221,

(4) Ibn Al Qayyim Al Jawziyah, Badayie-ul-Fawayid Vol. 3 P. 208.

(5) Al Fatawa Al Islamiyah Vol. 10. 1983, P. 3702,
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all the sperm or ferlilized ovaries left after the performance of fertiliza-
tion operation would not be exploited and abused in other operations
without the knowledge of the concerned married couple.

3. The Rule on Autopsy:

Autopsy is of two kinds: the first kind is the autopsy conducted for
research and study reasons used in the enhancement of medical studies
or for reaching scientific results to be used in the development of
medicine. The second kind of autopsy is the one which is conducted for
the investigation of forensic purposes to discover the reasons of death
which takes place in criminal incidents. As for medical autopsy, it is
necessary for the study of the human body and the diagnosis of the dif-
ferent diseases and that is for educational purposes, so as to indicate the
ailment and its location in the body, and hence give the appropriate
medicine. It is narrated that the Prophet peace be upon him said, “Apply
medicine, for the One who created the ailment also created the cure” (1).
It is no doubt that the study of medicine entails studying autopsy so as
to reach the causes of diseases and the causes of cures. The same thing
also applies on criminal and forensic autopy so as to enable justice to take
its course in applying judgments for the fulfilment of the interests of the
culprit when his innocence is proved, and the interests of the transgressed
by arriving at his actual aggressor or Kkiller, and also for the interests of
the whole society in reaching the truth and hunting down the outlaws.

The jurists reiterated that a human being has dignity whether in his
life time or in his death, and if there was no other way than the perfor-
mance of autopsy for the above mentioned purposes, it should be con-
ducted in respect and observation of the medical procedures and medical
ethics as concerning the human body, and its sanctity.?.The purpose of
autopsy should not be the violation of the body nor maiming or mutilat-
ing it, and everything should be returned to its normal position after the
fulfilment of the purpose of autopsy, and hence the corpse should be
buried in the normal way and its sanctity preserved. Defilement of the
body is something not sustained by the Sharia because the body has its
sanctity in the Sharia®.

(1) Narrated by Bukhari about Annas, and Ahmad about Jabir also narrated by Al Hakim about Abi
Saeed Al Khudari, corrected by Al Al Bani In Ghayat-ul-Muram Fi Takhreej Ahadith Al Halal
wal Haram No. 292 P. 178.

(2) Sheikh Al Sha’arawi, A hundred questions and Answers on Islamic Figh vol 1 P.P. 78-79, Sheikh
Gad-ul-Hagq, Islamic Fatawa, vol 10 P. 3713. Dr. Ahmad Sharaf-ud-Din, Al Ahkam Al Sharyah
Lila’amal Al Tibiyah P. 206, Dr. Ahmad Al Sharbasi, Yasa'alonak Vol. 1 P. 605.

(3) Sheikh Al Sha’arawi, Ahundred questions and Answers Vol 1 P. 78, Ahmad Sharaf-ud-Din, Al
Ahkam-ul Shariyah P. 212.
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married couple. According to this the jurists are on agreement that:

A - It is not permissible in the Sharia to conduct a sterlization operation
between a married couple who rented the womb of a foreign woman, nor
for a woman to be fertilized by the sperms of a man other than her legally
married husband. However, this operation is not conducted except by
way of curing a wife from a condition of sterility.

B — It is not permissible in the Sharia to fertilize the woman’s ovary with
the sperms of her husband after the death of the husband.

C - It is not permissible to use the sperms from the man to fertilize his
wife after the conjugal relationship had been disconnected between them
whether by judicial annulment of marriage or by divorce(l). This opera-
tion should be conducted on the wish of the married couple and only in
the hospitals under supervision of Ministry of Health or public hospitals.

The council of Majma’a Al Figh Al Islami affiliated to the Islamic
Conference Organization, in its third session held in Amman, Jordan,
from 11 - 16 October 1986, resoluted that there is no objection, at the
time of necessity, and after making all necessary precautions to resort to
fertilizing the wife by the sperms from her husband himself without hav-
ing any doubt of being mixed or changed. But fertilizing an ovary of a
woman by the sperms of a man who is not her husband, or mixing the
sperms of one man with that of another man or changing it, or establish-
ing a storage in which sperms from men are kept, or keeping the sperms
of men with certain hereditary characteristics so as to fertilize the ovaries
of women with certain hereditary characteristics are all (Haram) and
absolutely forbidden practices as they would entail mixing up of lineages,
the loss of motherhood and the disintegration of the familial system as
Allah Almighty intended it to be().

The jurists also agreed that such operation is not permissible to be
conducted between the married couple except when there is need or
necessity. They recommended that the married couple should not render
themselves except to a trustworthy medical committee, and that they
should not get into dealings with the traders of sperms and ovaries and
fertilizations. The presence of the husband during the conduction of the
surgical operation is obligatory because it is not permissible to leave a
woman in seclusion with a foreign man@). It should also be checked that

(1) Sheikh Shaltoot, Al Fatawa P.P. 327-328, Sheikh Al Quaradawi, Al Halal wal Haram P. 219
Sheikh Al Sha’arawi, questions and answers Vol 4 P. 271, Sheikgh Ahmad Assaf Al Halal wal
Haram P. 229, Sheikh Musa Saleh Sharaf, Majalat Manar-ul-Islam Oct. 1988 P. 80.

(2) Rule on artificial fertilization, Manar-ul-Islam year 14 Vol 3, Oct. 1988 P. 82.

(3) Sheikh Shaltoot, Al Fatawa P. 328, Sheikh Al Quaradawi, Al Halal wal Haram P. 219 Sheikh

Gad-ul-Haq Al Fatawa Al Islamiya Vol. 9 P. 3214.
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is in observation of rule which advocates the application of the lesser of
the two harms (V).

But abortion of pregnancy before the soul being breathed into the
embryo, or before the completion of four months of pregnancy, is a ques-
tion of controversy among the jurists. The Hanafis and the Shafies said
that aborton of such pregnancy is permissible, and the Malikis and the
Dthahiris said that it is (Haram) forbidden or at least detestable as it is
the stage of preparation for life. The predominant opinion in the contem-
porary (Figh) is that abortion of pregnancy is permissible even without
permission from the husband and that is before the completion of the the
period of four months of pregnancy, and when there is a Sharia legitimate
reason permitting that action. One of the reasons permitting abortion is
when the pregnant woman feels weak and exhausted and becomes unable
to sustain the troubles of pregnancy(@).

The jurists resoluted that permanent sterlization is absolutely
(Haram) forbidden in the Sharia, whereas the temporary sterlization is
permissible ®). They also agreed that application of contraceptives to pre-
vent pregnancy because of hereditary defects is also permissible in the
Sharia, as a precaution to prevent the transfer of some physical,
psychological and mental defects from the origins to the branches®. In
this concern the jurists said that as for the one whose medical condition,
affirmed by scientific and experimental methods, that he or she needs to
apply temporary sterilization by way of avoiding an eminent harm, it is
permissible in such case to apply temporary sterlization, on condition that
the temporary sterlization would be lifted and ability to give birth is
retained once the causes of ailment have vanished ).

2. The Rule on Artificial Fertilization: (or test tube babies)

Artificial fertilization is the operation during which the ovary is fer-
tilized by sperms in a test tube and afterwards transferred into the
woman’s womb medically and through knowledge and expertise of a med-
ical staff. The jurists are on agreement that the Sharia permissible
method of artificial sterlization is the one which is conducted for two

(1) Sheikh Shaltoot, Fatawa P. 290, Sheikh Gad-ul-Hagq, Islamic Figh P. 211, Sheikh Al Quaradawi

The Halal and the Haram P. 195, Sheikh Ahmad Muhammad Assaf, Al Halal and Al Haram P.
142,

(2) Sheikh Gad-ul-Hagq, Islamic Figh P. 206.

(3) Ibn Abdeen, Rad-ul-Muhtar Vol 2 P. 412, Quratubi, Al Jamie, li AhRam Al Qura’an Vol 12
P. 8, Sheikh Gad-ul-Haq, Islamic Figh P. 219.

(4) Al Shatibi, Al Muwafagat Vol 2 P. 8, Hashiyat-ul-Khateeb Alal Igna’a Vol 4 P. 4, Al Shiramasi.
Nihayat-ul-Muhtaj at its Hawashi Vol 8 P. 416, '

(5) Sheikh Gad-ul-Hagq, Islamic Figh P. 218.
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THE RULE OF ISLAMIC SHARI’A ON
MEDICAL AND SURGICAL INNOVATIONS
(Comparative Study)

Dr. Belhaj Al Arabi Ibn Ahmad®

1. Rule on abortion:

, Abortion or miscarriage of pregnancy is the operation in which a pre-
gnant woman aborts her fetus before it complets the duration of pre-
gnancy whether dead or alive and which does not sustain living after that
operation and that some of its creation was apparent. Abortion could be
induced by using a drug or any other method by the pregnant woman her-
self or by someone else. The jurists from the Hanafi, the Maliki, the
Shafie, the Hanbali and the Dthahiri schools of thought agreed that abor-
tion of fetus, without a Sharia legitimate reason, and after the soul has
been breathed into it is prohibited in the Sharia(l) because that action is
transgression on a living person with complete creation and noticeable
signs of life. That is why (Deiyah) is imposable on such action if the
aborted fetus was alive and it died due to that action, and a lesser
pecuniary punishment if the fetus was aborted dead. In the Maliki school
it is recommended to pay expiation when someone transgresses on a pre-
gnancy and aborts it even if it was a morsel of flesh and in this case one
tenth of the amount of (Deiyah)(®) is imposed on the transgresser. How-
ever, the jurists say that if a necessity exists, making it imperative to
induce abortion, as when the specialized medical authorities conclude
that continuation of pregnancy is harmful for the mother and would defi-
nitely lead to her death, only in this case abortion would be permissible,
or even obligatory if the life of the mother is pending on that. This action

* — Doctorat d’etat in law and Sharia.
~ Professor of (Figh) jurisprudence in the Higher National Institute for Islamic Sharia, and per-
sonal statute in the college of law in the university of Wahran in Algeria.
(1) I'bn Abdeen, Rad-ul-Muhtar Vol 2 P. 411, Ibn Rusd, Bidayat-ul-Mujtahid vol 2 P. 348, Hashiyat-
ul-Shiramasi on Nihayat-ul-Muhtaj Vol 6 P. 179, Ibn Qudamah, Al Mughni Vol 8, Ibn Hazm,
Al Muhala Vol 11 P. 35, Contemporary Jurisprudence Research Journal, 1992 fifteenth edition
P.P. 211-212.
(2) Ibn Rushd, Bidayat-ul-Mujtahid Vol 2 P.P. 397-398, Hashiyat-ul-Dusuqui on Al Sharh-ul-Kabir
Vol 4 P. 268.
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would have positive economic, political and military effects. At that time
the political independance of these countries would be achieved and
hence they would get rid of the control and dominance of the industrial

powers in the economic and military fields, and the individual Muslim
would attain a decent standard of living(D).

(1) Dr. Muhammad Ahmad Sagr. Islamic Economy, concepts and Foundations P. 94.
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* The Need of Islamic States for Economic Integration *

objectives as the economic sector is one of the three sectors as seen
in the political, the economic and the cultural sectors.

Inevitability of Integration

Between Islamic Countries:

The developing countries, among which are the Islamic countries
really need economic integration as it is the means to strengthen the weak
economic frame in these countries, these countries can not, as individual
countries face the requirments of economic development, due to inexis-
tanee interaction between the sectors of economy, particularly lack of
capitals, low level of management, and the low standard of living and
shortage of demand and consumption, and the low levels of saving and
investment, the small markets, retardation of means of production, and
dependability on the production of the basic raw materials and the prob-
lems of deficit in the balance of trade and payments and the like.

That is why the strategy to be followed by these countries is to join
forces and unite into regional blocs so as to be able to face these prob-
lems. As confirmation of the joining of forces is that the financing offered
by the international organizations and the industrial countries is not
enough to help develop the economies of the underdeveloped countries
in the long run as financing is given on irregular bases, and in most cases
it is in the form of services which were originally meant to be utilized for
the increase of production and stability of prices, employment of work-
force. However, these aids are offered by the developing countries as
conditioned aids. The developing countries resort to accept those aids
only under the pressure of necessity, and hence it is no doubt that, some-
times, these aids would have bad economic and military effects, not to
forget the element of (Riba) usury entailed by those aids. It is responsible
for the increase of debts in complex multiplications, the thing which
would interrupt the development plans in these developing countries.

The Islamic region regards all Muslims as being one (Ummah)
nation, worshiping one God and abide by the (Sunnah) of the seal of all
Prophets. The enemies of Islam and the Islamic (Ummah) have worked
and still working for the division of this (Ummah) into small insigificant
political entities, so as to weaken the (Ummah) through the disputes
which would undoubted rise between these entities. Secondly through
diminishing the economic volume of these entities so as to be unable to
achieve the elements of economic structure.

Hence the Islamic countries have to put into consideration the neces-
sity of achieving the economic integration of the Islamic (Ummah) which
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basically from the natural and human and financial resources availa-
ble. If the production units on the Islamic level could satisfy the needs
of production operations, this would mean that the Islamic economic
frame is automatically integral, and this case is given the name, pro-
duction integration.

Cause of Non-Integration:

Some of the most important factors affecting non-integration
between the Islamic countries are the following: the remnants of occupa-
tion, the predominance of regional way of thinking, the predominance of
transactions and dealings with non-Muslim groups, the difference of the
economic systems, the difference in the level of economic developemnt
and the methods of planning and the economic and political ideologies
followed, the difference in the customs methods.

The Practical Applications:

There are serious efforts for the application of the scientific system
of integration between the Islamic and Arab countries, These efforts have
taken numerous methods, some of which are:

1. Cooperation in the field of development. This activity is represented
by the Islamic Bank for Development and the other Islamic finance
sources.

2. Reinforcement of relations of cooperation through the general agree-
ment for economic cooperation and the greement of encouragement
and improvement and protection of investment between member
states.

3. Preparation of necessary studies for rationalization of economic coop-
eration through the Casablanca center for Development and com-
merce and the Ankara center for Statistical and Ecomnomic Research,
and the International Center for Commercial and Ecomic Studies in
Al Azhar University.

4. Cooperation bertween the chambers of commerce and industry
through the Islamic chamber of commerce so as to activate the trade
activities and encourage exchange of commodities.

5. Enconragement and activation of means of transport and communica-
tion, and establish foundations such as the Islamic Union of Ship
Owners.

6. Conclusion of agreement for the exchange of priorities in the field of
trade between member states.

7. The Islamic Conference Organization represents a great leap towards
economic cooperation between member states as being part of its
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Fourthly: The Natural Resources:

The Islamic countries as a whole could be one of the richest regions
in the world, as regard to their natural resources in addition to the mod-
erate climate and the geographical location. But these resources can not
be developed and invested by the individual Islamic countries, unless they
join in a group or a kind of a union, so as to make use of the huge work-
force found in the Islamic world, particularly when there is expertise
which would accomplish economic integration if we make use of the
experiences of the other people().

Controls of Economic Integration Achievement:

The production and developmental activities in the different Islamic
societies represent a continual effort for the achievement of equilibrium
between the different needs for commodities and services in order to sup-
ply the final demand, and between the production energies of the projects
and units which undertake the production of those commodities and ser-
vices required. The aim of this equilibrium is to achieve the principle of
offer and demand.

2. The achievement of this final demand would create a chain of
demands within that process, and which would permeate through the
different production units, so as to respond and carry out the produc-
tion of the needed commodities and services in quantities and qualities
appropriate with that final demand. This will also entail the equilib-
rium in the production units, so as to prevent situations of lack or
choking within the framework of the economy.

3. On the other hand, the production units would produce so many com-
modities and services which would be completed after going through
the production process and hence sent to the markets. This would call
for the presence of proportion between the volume of production and
the capacity of the markets to contain these products.

4. This equilibrium between two sides can only be achieved by the pre-
sence of a third part seen in the services of transport and distribution.
This means that the integration operations would call for the need of
the economy for the transport distribution, and storage services, and
the available means for carrying out the intermediate production ser-
vices. These means represent vital foundations of the frame of the
integrating Islamic economy.

5. The Islamic economy derives its strength and the production elements

(1) Dr. Mahmoud Babily, The Islamic common Market P. 164.
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charges will be reduced to the minimum. Hence the larger markets would
become a necessity due to this mass production.

Secondly:

Integration will result in the efficiency of production and that is through
specialization in production. Good condition will be available for Islamic
countries so as to develop their production by way of eliminating differ-
ences between them and differences of resources and reduction of pro-
duction charges to the minimum, and that is why the benefits of special-
izatiogn are expected to be more in the framework of integration than
they are in individual countries. We can see from that, the economic inte-
gration does not only lead to assembling the economic resources, but also
leads to the efficient utilization of these resources.

Elements of Integration between

Islamic Countries:

Firstly: The Volume of Integration:

This refers to the expansion of integration, and it is measured
through a number of factors to be seen in the volume of population, the
geographical extension and the volume of production. According to this,
the foundation of integration between the Islamic countries in consider-
ation of the population found in them which is estimated to be one mil-
liard, and with the known geographical extension, this will create a wide
market, but rather it will become the largest market in the world.(1)
Secondly: Integration and competition:

Each Islamic region has its production which can not be competed by
the economies of the other countries or regions, taking into consideration
that not all Islamic contries to have reached the stage of industrialization
is to be taken as a positive thing from the view point of integration, even
though this might be taken as a sign of economic retardation. However,
industries will be formed within such integration as it will provide financ-
ing, workforce, expertise, raw materials and a market (2
Thirdly: Closeness and Transportation Charges:

Closeness here refers to closeness of lotations. The Islamic world is
interconnected. This has so many advantages as far as economic integra-
tion is concerned, as to reduction of transportation charges and the facil-
ity of distribution and coordination of policies.

(1) Dr. Rifa’at Al Awadi, The Islamic Economic Integration, Dar Al manar publishing.
(2) Previous reference P.P. 21 - 22.
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prehensive plan for that puropse, so as to enable the Islamic world to

reach self sufficiency, as being the desired end.

Results and Advantages of Integration:

Firstly: In the field of economic development it can achieve the follow-

ing:

1. It allows for more opportunity to excute big projects for mass produc-
tion to enhance the common market, and as a result supply foreign
revenues from dealing with the productive units found in the integra-
tion region. Hence production charges will be reduced for the benefit
of economic welfare.

2. It can guarantee a higher degree of certainty as concerning trading
inside the integration region, the thing which would result in reducing
risks for investos and producers, as long as they are sure of the large
marketing facilities. There will be no hesitation in conducting commer-
cial activities, and there will be so many initiatives for the implemen-
tation of development projects.

3. It will provide for new circumstances for the speeding up of industrial
development in the Islamic integrating countries.

4. The Islamic integrating countries will form a strong group to deal with
the other groups.

Secondly:

The Social and Civilizational Aspects:

The Islamic integration will open

new horizons as in:

1. Social development, and will remove barriers and facilitate interaction
between the countries.

2. The Islamic societies will benefit from the civilizational characteristics
and achievements fulfilled in each country.

Thirdly:

The Political and Defense Aspects:

As integration will create a state of consolidation through the favour-
able economic activities, it will also lead to create the political amalga-
mation of the Islamic countries which will become a strong group and
attain international consideration and which will evable it to form collec-
tive defense capabilities against any foreign dangers.

Integration for Achievement

of Development

Firstly: Integration will enable those concerned countries to achieve the

economies of mass production. In these economies the production
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THE NEED OF THE ISLAMIC STATES
FOR ECONOMIC INTEGRATION

Dr. Hamad Ibn Abdur Rahman Al Jinaidil*
The Concept of Integration:

By the end of world war II there appeared very strong trends for
economic integration between different countries, with an objective to
face the economic problems resulting from the war. The first agreement
to be made for economic integration was the Benelux agreement con-
cluded in 1947. That agreement was followed by the Common Market
Agreement, and after that the Common Market Agreement for coal and
steel, then followed the biggest and most important international
economic group, the European Common Market. Economic integration
is a sort of economic cooperation, but it has far reaching goals. It
emphasizes the meaning of strengthening the ties between the different
parts, as a result of forming organizations and special preparations car-
ried out by the integrating governments. They conclude agreements
between them, whether they are two countries or more.

The definitions of economic integration made by the economists
tackle different aspects out of which we can identify two factors for inte-
gration:

A — The negative factor which is seen in the removal of the commercial
obstacles such as customs tariff, administrative restrictions, and control of
the different exchange operations included within the fields of integra-
tion.

B — The positive factor: This is what is seen basically in the coordination
operation which aims at getting the atomst yield from work, production
and develop in the integrating countries. Some people regard economic
integration as a factor of the international economic policy for the
achievement of that policy.

Eventually economic integration means the establishment of unified
organizations in the member states and the implementation of a com-

" Associate Professor of Islamic Economy, in the department of Islamic Economy in the college of
Sharia in Riyadh.
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time taken to utter (Adthan), some of the Shafies and Hanbalis estimated
the same.

Sheikh of Islam Ibn Taimeyah did not stipulate consecution for cor-
rectness of combination and he said, consection is only stipulated in the
time of the first prayer and not in the time of the second one, because
there is no limit for that in Shara and the aim of that would drop the aim
of permissibility (). This is applicable if combination was performed in the
time of the first prayer, but if combination was performed in the time of
the second prayer, only the Hanbalis stipulated consection. However
once one has performed the first prayer, the second prayer would be per-
formed in its time and would not be invalidated by delay @.

4. Stipulation of Excuse:

The jurists of the Maliki, the Shafie, and Hanbali schools of thought
stipulated the existance of a legitimate excuse which is rain in this case,
at the start of the first parayer, However they disagreed on stipulating
continuity of rain until completing the performance of the first prayer,
and initiating the second one. The Shafies and Hanbalis said that was a
precondition. The Hanbalis made an exception if rain stopped after start-
ing the first prayer, but leaving behind mud which is also a legitimate
reason or excuse in itself according to them. The Malikis advocated that
continuity of rain is a precondition, but if it was raining on starting the
first prayer and then it stopped on its completion, combination would be
permissible because rain is not predictable ®.

This is applicable on the forwarding combination, while in the delay
combination, the Hanbalis stipulated sustain of the excuse until the time
of the second prayer. So if the excuse vanished during the time of the
first prayer, combination would not be permissible because the legitimate
excuse vanished, unless followed by another excuse such as mud where
combination would be permissible again®.

And Allah is All-Knowing

(1) Majmu Al Fatawa 24/54,

(2) Al Mughni 3/139, Al Insaf 2/346.

(3) Al Sharhul-Kabir and Hashiyat-ul-Dusuqi 1/371 ul Um 1/65, Rawdat-ul-Talibin 1/400, Al
Mughni. 3/139, Al Muntaha 1/282, Al Insaf 2/344,

(4) Mughni 3/140, Al Muntaha 1/283, Al Insaf 2/346.
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precondition for the correctness of combination of prayers. Al Dirdir
stated that: It is imperative that intention of combination exists and it
should be at the first prayer only. Howver combined prayers would not
be invalidated if intention was left out, because it is an obligation but not
a precondition, opposite to the intention of Imam who performs that
combination, without which the two combined prayers would be invali-
dated (M.

Thirdly: Sheikh of Islam Ibn Taimeyah and Al Mizni from the Shafies
stated that intention is not a precondition for the correctness of combi-
nation of prayers, and if combination of prayers was carried out without
intention it would be correct . They argued that the Prophet, peace be
upon him, used to lead his companions in performing prayers, in combi-
nation and in shortening, and he, peace be upon him, did not use to
order anyone of them to intend combining or shortening of prayers
before actual performance. If intention was a condition for that combi-
nation, he, peace be upon him, would have explained that to them.

In my opinion this is the strongest of evidences to be shown to those
who say that intention is apreconditionfor the correctness of combination
of prayers. Also it is never narrated about Imam Ahmad, blessing of
Allah be upon his soul, that he stipulated intention as being a precondi-
tion for the correctness of combination of prayers.

3. Stipulation of Consecution of Prayers:

In the Maliki, ® the Shafie ® and the Hanbali®) schools of thought
stated that consection of the two combined prayers in forwarded combi-
nation is a precondition for correctness of combination. They also
agreed that short period gap is not harmful. The jurists derived evidence
that they are considered like one prayer, and hence it is not permissible
to separate between them as it is not permissible to separate between
(Raka’at) of a prayer(6). Combination also means joining and consecu-
tion, and as joining is not possible so what is left is consecution (7). The
jurists in Shafie and the Hanbali schools said the short period gap or the
long period gap are referred to customs and traditions and there is no
definite limitation for that. The Malikis limited that gap by the amout of

(1) Al Sharh-ul-Kabir and Hashiyat-ul-Dusugi 1/338, Al Hashiya 1/372.

(2) Fatawa Ibn Taimeyah 24/50, Al Majmu, Sharh-ul-Muhazab 4/229.

(3) Al Sharh-ul-Kabir 1/370, jawahir-ul-Iglil 1/92, Al Fawaqeh-ul-Dawani 1/273.

(4) Al Majmu 4/230, Mughni Al Muhtaj 1/273, Rawdat-ul-Talibin 1/397.

(5) Al Muntaha 1/282, Al Insaf 2/342, Al Tangeeh P. 88, Al Igna’a and Kashaful-Ghina'’a 2/7.
(6) Al Majmu 4/230.

(7) Al Mughni 3/138.
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when they are joined in prayer by people from outside who have permis-
sion to combine, because for those staying inside the mosque, it would
not be difficult for them to perform each prayer in its prescribed time (1),

However, what is more acceptable and dominant for me is what the
Malikis have stated that, the one who had not undergone difficulty is per-
mitted to combine prayers in the company of those who had undergone
difficulty when they perform congregational prayer together by way of
getting the reward for the congregational prayer. It is no doubt that when
the companions of the Prophet, peace be upon him, used to combine
prayers, there were among them some who were not inflicted by that dif-
ficulty. Hence when there was no special rule on their case, that indicated
the permissibility of combination for those described as so.

Conditions for Correctness of Combination:

When the excuse permitting for the combination of prayers exists,
the Malikis , the Shafies and the Hanblis who advocate for the permis-
sibility of combination have stated certain conditions for the correctness
of combination, with slight discrepancies between them. These conditions
are:

1. Combination should be for forwarding parayers:

There are two opinions on that: The first opinion is that the Shafies
in their most obvious narration, stipulated that forwarding because rain
might continue on falling, and stop in one time. So if the performer of
prayer performed it as delay performance, he woud have performed it out
of its time without legitimate reason®.

The second opinion is the dominant opinion in the Hanbali school
that the combiner of prayers is to carry out the easiest whether forward-
ing or delay of prayer (.

2. Stipulation of Intention of Combination:

The jurists disagreed on this point, there are three opinions on that:
Firstly: According to the Shafies and the Hanbalis intention is a precon-
dition for correctness of combination of prayer ®. The Shafies justified
that the second prayer might be performed during the time of the first
prayer either in combination or by way of forgetfulness. So intention
should exist to distinguish such performance of prayers.

Secondly: The Malikis stated that intention is obligatory but it is not a

(1) Al Sharhul-Kabir and Hashiyat-ul-Dusuki 1/371-372, Jawahir-ul Iklil 1/92, Al Mudawanah 1/115,

(2) Mughni Al Muhtaj 1/274, Rawdat-ul-Talibin 1/399, Al Majmu and Al Muhazab 4/236.

(3) Al Insaf 2/340, Al Igna’a and Kashaful-Ghina’a 2/5-6, Al Muntaha 1/281.

(4) Al Um 1/65, Al Muhazab and Al Majmu 4/229, Mughni Al Muhtaj 1/272, Al Insaf 2/341-345,
Muntaha Al Iradat 1/282 Al Mughni 3/137-138.
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3. For performance of both (Maghreb) and (Isha) there is difficulty
because of darkness, not like (Dhuhur) and (Asr)®.

The supporters of the second opinion derived evidence from the fol-
lowing:

The narration of Ibn Abbas, blessings of Allah be upon them that he
said, the Messenger of Allah, peace be upon him said, (Dhuhur) and
(Asr), (Maghreb) and (Isha) were combined for no fear nor travel. This
correct and explicit (Hadith) on the subject disputed was used as evidence
for permissibility of combination because of rain. It is not correct there-
fore to use some of the (Ahadiths) as evidence and leave out the others.
However I would state that I find it acceptable to permit combination of
(Dhuhur) and (Asr), as it is permissible to combine (Maghreb) and
(Isha), because the.explicit correct (Sunnah) was stated on that concern.

Imam Shafie mercy of Allah be upon him said: The Muslims are on
consensus that the one for whom the (Sunnah) was clear and evident, he
should not rule it out just for somebody saying so ®.

The Rule on Permissibility for The One
Who is not Affected by Difficulty:

The jurists have disagreed on this issue. The Shafies stated that per-
missibility should be made for the one who performs his prayers in con-
gregation while the mosque is situated a long way from his house, and
hence on his way to the mosque or back, rain would harm him and cause
a lot of difficulty for him®. The Hanbalis stated that it is permissible to
combine prayers for the one who performs his prayers at home, or in a
mosque the way to which is an arcade, or even for the one who lives
around the mosque, and would get only minor difficulty because of
rain ®.

The Malikis said that it is permissible to combine prayers for the one
who performs prayers in congregation in the mosque even if he does not
feel any difficulty However, combination of prayers is not permissible for
the one who performs his prayers individually, even if he does that in the
mosque. This same rule applies on the woman and the disabled who per-
form prayers at home. Nevertheless, the one who is in a state of seclusion
inside the mosque for worship, and those who live in the residences
attached to the mosque, are not permitted to combine prayers, except

(1) Al Mughni 3/133, Al Sharh-ul-Kabir, Dirdir, 1/370, Al Muntaga Al Baji 1/257.

(2) A’alam Al Muwagq’een 1/7.

(3) Al Um 1/65, Mughni al Muhtaj 1/275, Al Muhazab and Al Majmu 4/234-235, Rawdat-ul-Talibin
1/399.

(4) Al Igna’a and Kashaf-ul-Ghina 2/5, Al Muntaha 1/281, Al Insaf 2/399. Al Mughni 3/134.
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Al 1z Ibn Abdul Salam does not agree with what was stated, and he said
that when the Legislator prescribed alleviation of difficulty, it was stipu-
tated that a great difficulty must have occured(V.

What seems to me to be right is that, in this concern, every indi-
vidual must act as jurist for himself, bearing in mind that all worships
include the interests of all the servants of Allah and in performing them
they find their happiness and bliss in this world and the Hereafter. So
they should not miss this opportunity of performance on the excuses of
difficulty when it is easy to perform them. For this reason some jurists
stated that abandoning permissibility because of difficulty in a number of
worships is much better. Nevertheless, performing a worship with diffi-
culty is more convincing in showing obedience and approach towards
Allah Almighty @. Allah is All-Knowing.

The Two Prayers Allowed To Be Combined:

The jurists are on controversy as to the time in which it is permissible
to combine prayers. The Malikis ¥ and the Hanbalis (3. Stated that is
permissible to combine the two night prayers and not (Dhuhur) and
(Asr). The Shafies ©) stated that it is permissible to combine (Dhuhur) and
(Asr) the same way as it is permissible to combine (Maghreb) and
(Isha). This is one narration of the (Mazhab) of Imam Ahmad chozen
by some of his companions ©).

Evidences and Argumentation:

The supporters of the first opinion derived evidence from the follow-
ing:

1. The narration of Abu Salmah Ibn Abdur Rahman from the (Sunnah)
that if the day was a rainy day (Maghreb) and (Isha) are to be com-
bined . They stated that therefore combination was stated concern-
ing (Maghreb) and (Isha) and not concerning (Dhuhur) and (Asr) ®).

2. The narration of Al Atram about Imam Ahmad, mercy of Allah on his
soul, that he said, Abu Abdullah was asked about combination of
(Dhuhur) and (Asr) during rain, and he answered that he did not hear
about that(® .

(1) Qawa’id-ul-Ahkam 22/8.

(2) Al Furouq 1/120, Qawa’id-ul-Ahkam 2/13-14.

(3) Al Mudawanah 1/115, Al Sharhul Qabir 1/370, Jawahir-ul-Iqlil 1/92.

(4) Al Insaf 2/337, Sharh-Muntaha Al Iradat 1/281, Al Iqna’a and Kashaf-ul-Qina’a 2/5.

(5) Al Um 1/66, Rawdat-ul-Talibin 1/399, Mughni Al Muhtaj 1/275, Nihayat-ul-Muhtaj 2/280, Al
Majmu 4/235.

(6) Al Insaf 2/337, Al Mughni 3/133.

(7) Al Tamheed 12/212.

(8) Al Mughni 3/133.
(9) Previous reference.
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Secondly: The legitimate excuses for not performing the (Jumu’a) and the
congressional prayers are not particularized excuses but rather, whenever
one finds himself in a situation of difficulty, he may find that as excuse
for permissiblity, and mud is one of these situations. But as for combi-
nation of prayers it is checked by what is narrated in the (Sunnah). It is
not to be permitted on the occurence of every difficulty, and the (Sun-
nah) did not mention mud in particular.

Reason for controversy:

The Shafies stated that it is not permissible to combine prayers
because of mud because there is no text on that, and it should not be
taken as analogous to rain because for rain there is affirmed permissibil-
ity, and nothing should be taken analogous to it. Those who stated per-
missibility or combination of prayers because of mud, made that analog-
ous to the excuse of rain, as a clear analogy. Such analogy might find
consideration in Hanbali school, as it is the school which allows for com-
bination of prayers. They take as permissible the combination of prayers
because of need in the absolute, on condition that combination of prayers
is not to be practiced as a habit (). So need might call for combination of
prayers in the situation of mud more than anything else as in muddy situ-
ations there is great difficulty, which is more than the difficulty of getting
wet because of rain. In the situation of mud pepole might even carry in
their feets ome dirt and (Najasa) into the mosque.

From all that is narrated. I find that what is stated by the Malikis and
the Hanbalis as concerning the permissiblilty of combination of prayers
because of mud, as being analogous to the permissibility of combination
because of rain more acceptable as the permissibility of making analogy
on a similar permissibility is the method of the majority of the jurists @.
The Limits of Excuses Permitting Combination:

The jurists who advocate for the permissibility of combination of
prayers because of rain and mud, have restricted the difficulty permitting
for that to the least of what might be called difficulty. The Hanbalis
stated that the amount of rain which wets the clothes and the shoes and
the body and gives a feeling of discomfort is enough reason for combi-
nation ®). The Shafies have stated the same (). The Malikis permitted for
combination of prayers because of actual and expected rain (). However,

(1) Majmu Fatawa Ibn Taimeyah 24/28.

(2) See Kitab-ul-Rukhas Al Sharia’ P. 177 onwards.

(3) Al Igna’a and Kashaful Ghina’a 2/5, Sharh Muntaha Al Iradat 1/28].

(4) Mughni Al Muhtaj 1/274, Nihayat-ul-Muhtaj 2/280, Rawdat Al Talibin 1/399.
(5) Al Sharh-ul-Kabir 1/370 Jawahir-ul-Iglil 1/92, Al Fawaqeh-ul-Dawani 1/272.
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First Opinion:

This opinion states that it is permissible to combine prayers because
of mud. This is folowed by the Malikis(1) the Hanbalis(2) in one narration
and in another narration of the Shafies found supportable and acceptable
by Al-nawawi(3®). The Malikis however, stipulated that the muddy condi-
tions should be accompanied by moonless nights.

The second opinion:

This opinion states that it is not permissible to combine prayers
because of mud. This is the dominant opinion of the Shafies(*) and
another narration of the Hanbalis(5).

Evidence:

The supporters of combination of prayer because of mud state as evi-
dance that:

a — There is difficulty when there is mud. Walking on the mud subjects
one to stepping and hurting one’s body or spoiling clothes and dirtiness
or (Najasa) would attach to clothes and shoes.

b — It is in the same level of rain as being legitimate reason for not
attending the performance of the (Jumu’a) prayer or the, congressional
prayer, and hence mud and rain are both equal in difficulty to be given
consideration in ruling(6).

Those who advocate for the impermissibility of combination state
that: There are a number of (Ahadiths) stating the times of prayers and
so it would not be permissible to oppose those (Ahadiths) except by cor-
rect explicit (Ahadiths) but in the (Sunnah) mud(?) was not mentioned as
being so. In their answer to permissibility of combination of prayers
because of mud as being analogous to permissibility of not performing
(Jumu’a) prayer and the congressional prayers because of mud is the fol-
lowing:

The one who did not perform the (Jumu’a) prayer would have the
alternative to pray (Dhuhur) instead, and that the one who missed the
congressional prayer may perform his prayer individually, which means
that in both cases there is always an alternative. But contrary to that in
the case of combination, there is no alternative for the time combined.

(1) Al Sharh-ul-Kabir and Hashiyat- Al Dusugqi on it 1/370, Al Mudawanah 1/115, Al Bayan Wal
Tahsil 1/306, Jawahir-ul-Ikleel 1/92.

(2) Al Igna’a 2/5, Al Muntaha 1/281, Al Insaf 1/338, Al Mughni 3/133.

(3) Al Majmu 4/237, Rawdat -ul- Talibeen.

(4) Al Majmu 4/237, Al Um 1/66 Nihayat-ul- Muhtaj 2/282, Mughni Al Muhtaj 1/275,

(5) Al Mughni 3/133, Al Insaf 2/338.

(6) Al Mughni 3/133.

(7) Al Majmu 4/237-238, Al Um 1/66.
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only part of the (Sunnah) to be taken and another part to be left out” (.

As for using the evidences in the (Ahadiths) as referring to the simu-
lated combination, it is answered that in such kind of combination there
is a lot of difficulty and narrowness, which the good Sharia would not
have imposed. Sheikh of Islam Ibn Taimeyah stated that’ their saying
that "he did not want to embarrass his Ummah or put it in difficulty”
indicates that what is meant by combination is not delaying the perfor-
mance of the first prayers until the last moments of its compulsory time,
and forwarding the performance of the second prayers in the initial
moments of its optional time. To observe such method is very difficult.
However if such method is accepted, it would be permissible for every
person at every time, while alleviation of difficulty and narrowness is only
applicable at the time of need, and therefore it should have been permit-
ted for those who have legitimate excuses to have difficulty and narrow-
ness alleviated from them, being different from those who do not have
any excuses .

Al Khatabi stated the same opinion and said that, it is not correct to
interpret combining of prayers mentioned here as being the simulated
combination because it would be more difficult than the performance of
prayer in its prescribed time, for a simple reason that it is very difficult
to distinguish between the beginning of the optional time and the end of
the compulsory time even by the elite, let alone the commoners.

The Predominant Opinion:

It seems to me that the opinion of the majority of the jurist, blessings
of Allah be upon them, is the predominant opinion in this concern. It was
narrated in a correct (Hadith) about the way in which the Prophet, peace
be upon him had combined prayers. Imam Muslim narrated ). about
Annas Ibn Malik, blessings of Allah be upon him, that he said, if the
Massenger of Allah, peace be upon him travelled from one place to
another before the inclination of the sun at noon until the time of (Asr)
he would dismount and combine between the two prayers.

This description is correct and explicit and would accommodate more
explanation. The statement of Ibn Taimeyah concerning the simulated
combination is so convincing and reliable.

Rule on Combination of Prayers Because of Mud:

The jurists were on controversy on this point. There are two opinions

on this issue:

(1) A’alam-ul-Muwage’en 2/423.
(2) Fatawa, Sheikh of Islam Ibn Taimeyah.
(3) Sahih Muslim 1/489.



* Combination of Prayers *

Argumentation:

The opposers of combination of prayers argued that the evidences
narrated by the supporters of combination are only single narrations
which would not be accepted as contesting the precise evidence narrated
by succession of narrators and which states, such as the narration about
the Angle Gibreel, blessings of Allah be upon him, and that he always
was Imam for Prophet Muhammad in prayers, and that they used to per-
form each prayer in its prescribed time. Then the Prophet, peace be upon
him said, “time is between those two”’(1) Such was the deed of the
Prophet, peace be upon him with every inquirer in Madinah, whether he,
peace be upon him performed each prayer in its optional time or in its
compulsory time, and he, peace be upon him said, “time (of pyayer) is
between these two times”’(2) In the (Hadith) of Abdullah Ibn Omar, the
Prophet, peace be upon him said, the time of Dhuhur prayer is valid
unless the time of Asr prayer enters, and the time of Asr prayer is valid
unless the sun turns yellowish, and the time of Maghreb prayer is valid
unless the light of dusk falls, and the time of Isha prayer is until mid-
night, and the time of Fajr prayer is valid unless the sun rises(). The
opposers of combination of prayers said that these correct and explicit
(Ahadiths) detailing the times of prayers and elaborating on them, can
not be opposed by a generalized (Hadith) as concerning combination of
prayers in the time, but it is probable that what is meant by the (Hadith)
is the actual combination which we are considering. This means that one
would perform one prayer in the last moments of the compulsory time
and starts to perform the other prayer in the first moments of the
optional time, and hence there would be no gab between the two times,
and so the two prayers are performed combined in action but not com-
bined in one time().

As answer to this argumentation:

The rule is that when two correct evidences are opposing each other,
it should be combined between them whenever possible. The application
of all the correct (Ahadiths) narrated, whenever possible, is much better
than applying some and leaving out others. In this conern Ibn Al-
Qayyim, mercy of Allah be upon his soul, stated that, ‘“the one who
timed these times and explained them by saying and by doing, is the same
one who legislated combination by his saying and by his doing, so not

(1) Sunnan Abu Da’ood 1/274, Tirmithi 1/278, Al Hakim in Al Mustadrak 1/49.
(2) Narrated by Muslim 1/428, Abu D’aood 1/279, Tirmithy 1/286.

(3) Narrated by Muslim 1/427, Abu Da’ood 1/280.

(4) Badie-ul-Sanaie 1/361, Aa'lam-ul-Muwaq'een 2/423,

.
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peace be upon him had combined prayers for neither this reason nor
that reason is not denouncing of all these reasons but rather an affir-
mation, because he, peace be pon him had combined prayers for
reasons other than those as well as for those mentioned. Even though
if it was narrated that he, peace be upon him, had combined prayers
for these reasons, his combination for the reasons of lesser significance
is enough evidence that they are good reasons for combination,
reasons of fear and rain (V).

2. Abu Salamah Ibn Abdur Rahman said: It is from the (Sunnah) on a
rainy day to combine (Maghreb) and (Isha) prayers @. Ibn Qudamah
said, ® and this is related to the (Sunnah) of the Prophet, peace be
upon him.

3. Hisham Ibn Urwah said. I noticed Abban Ibn Othman combining two
prayers, (Maghreb) and (Isha) in a rainy night, those who prayed with
him were Urwah Ibn Al Zubair, Abu Salamah Ibn Abdur Rahman,
and Abu Bakr Ibn Abdur Rahman, and they did not object to that
combination ().

Ibn Qudamah said, there was no objector to that during their
time and so that was like consensus ).
— Evidences of the Second Opinion:
1. Ibn Abbas, blessings of Allah upon him narrated that the Mes-
senger of Allah, peace be upon him said, “The one who combined two
prayers in one time, he would have committed one of the cardinal
sins”’ ).

2. It is narrated about Ibn Masoud that he said, “I never saw the Mes-
senger of Allah, peace be upon him, performing a prayer in other than
its time except (Fajr) dawn prayer in Muzdalifa and the (Maghreb)
prayer the night he combined (.

3. The prescribed prayers are known to be performed in their prescribed
times according to the evidences in the Holy Book and the (Sunnah),
and the consensus. It is not permissible to change these times by a
kind of evidence or a single narration ®).

(1) Majmu Al Fatawa 24/83.

(2) Al Tamheed 12/212.

(3) Al Mughi 3/132.

(4) Narrated by Ibn Abi Shaiba 2/234, Al Baihaqui9 3/168.

(5) Al Mughi 3/132.

(6) Sunnan Al Tirmithi 1/356. Imam Ahmad said this (Hadith) is weak, Ibn Abdul Bur in Tamheed
12/210 also said so, as well as Al Shawkani in Naywl Awtar.

(7) Narrated by Muslim 2/938, Bukhari 2/179, Abu Daood 2/477.

(8) Badie-ul-Sanayie 1/360.



COMBINATION OF PRAYERS
BECAUSE OF RAIN AND MUD

Dr. Abdullah Ibn Hamad Al Ghutaimil®

1. Rule on combination of two prayers beause of rain:
The jurists are on controversy as concerning the rule on the combi-
nation of two payers because of rain. There are two opinions in this concern.

1. The majority of jurists from the Malikis(1) the Shafies(?) and the Han-
balis(® have stated that combination of two prayers is permissible and
that it is part of the (Sunnah).

2. The Hanafis4) and the Dthahiris(5) stated that it is impermissible to
combine two prayers because of rain, and the Hanafis even stated that
it is not permissible to combine prayers except in Arafat and Muzdalifa.

The advocators of the first opinion derived their evidence from the fol-
lowing: 1 — It is narrated that Ibn Abbas, blessings of Allah be upon
him said that, ““The Messenger of Allah, peace be upon him happened
to have performed (Dthuhr) noon prayer, (Asr) after noon prayer,
(Maghreb) sunset prayer and (Isha) night prayer all together combined
for no reason of fear or travel.”(6) Imam Muslim added that, “He, the
Messenger, did not want to embarrass his Ummah’’ The evidence in
this saying is that Imam Malik and Imam Shafie said that they think
it is permissible to combine prayers for the reason of rain(?). Al
Baihaqui said that the saying of Ibn Abbas that, he, the Messenger did
not want to embarrass his Ummah might refer to rain. Sheikh of Islam
Ibn Taimeyah said: The saying of Ibn Abbas that the Messenger,

(*) Obtained his Ph. D. in Islamic Figh in 1409 H. Presently he is assistant professor in the Faculty
of Sharia in the University of Um Al Qure and head of the department of the judiciary.
- He wrote a number of books, such as: The Relationship between the Judicial Authority and the
Administrative Authority. The Rules on Property Damage in Islamic Figh - Al Furroug Al
Fighiyah in the Hanali School, According to Ibn Qudamah.

(1) Al Mudawanah 1/370, jawahir Al Iqleel 1/92, Al Sharhul Saghir, and Hashiyatul - Sawl 1/175,
Al Tamheed 12/2/0.

(2) Al Majmu’ 41233, Al Um 1/65 Mughni Al Muhtaj 1/274 Nihayat Ul-Muhtaj 2/280.

(3) Al Mughni 3/132, Kashaful Ghinaa’ 2/5 Sharh Muntaha Al Iradat 1/281, Al Ansaf 2/337.

(4) Badayie-ul-Sanayie, 1/360 - 361, Sharh Fat-hul-Ghadir 2/48, Sharh Ma’ani Al Athar 1/165 - 166.

(5) Al Muhallah 3/225.

(6) Narrated by Muslim 1/489, Muwatta Malik 1/144, Sunnan Al Tirmithi 1/355 Sunnah Al Tirmithi
1/355 Sunnan Abu Da'ood 2/14.

(7) Al Muwatta 1/144, Al Um 1/165 Al Majmu 4/233,

o



* Vol. V 1993, Eighteenth Edition, Contemporary Jurisprudence Research Journal *

dation, was concerned with enjoining the right and forbidding the wrong.
It was stated in the principles of the basic organization of government
that the state protects the creed of Islam and applies the system of

Sharia, enjoin the right and forbid the wrong and undertake the duties of
the call to Almighty Allah @),

The researches in the English section of the Journal are translations of the summaries of the
researches in the Arabic section and not the whole text.

(1) Article 23 of the basic organization of government issued by royal decree no A/90 dated 27/8&/
1412.

il 2



* A Letter From The Staff *

tions, originated mainly from the degeneration of ethics and morals in
those societies, and from the absence of values, indulgence in probibi-
tions and evasion from the restrictions of good nature. Even though the
aspects of this degeneration are numerous, but the most unaccepted
aspect is when this degeneration is certified and given support by the
authorities which are supposed to be a safekeeper of values, and
entrusted with safeguarding morals, as it is the case with judicial author-
ity. We read in the current news some days back that a European citizen
found his wife with another man. The husband got jealous and was in
rage because it never occured to him that his wife would betray him.
When this case was brought into court, the man was sent to jail as punish-
ment for his jealousy. If this news is true, no explanation can be given
to such judicial rule, except that it is notorious manifestation of moral
degeneration not witnessed by the most degenerative of past civilizations.
This judgement on this case is the beginning of the end of a civilization
which, even its own judges participate actively in its destruction without
knowing it.

For this reason Islam is concerned for the protection and preservation
of morality as a measure for the preservation of the Ummah and its civili-
zation and its existance. Islam obliged its followers to raise their children
on the basis of differentiation between right and wrong, the permissible
and the prohibited, and as it obliged them to enjoin what is right and for-
bid what is wrong. Allah Almighty says:

‘“Let there arise out of you

A band of people

Inviting to all that is good

Enjoining what is right

And forbidding what is wrong

They are the ones

To attain felicity.’’(1)

This is why enjoining what is right and forbidding what is wrong
would be the protective shield of the Muslim from being inflicted by fal-
ling into the pitfalls of degeneration and decadence, and also a protection
for his civilization from any kind of morality invasion within the
materialistic strife, because the danger on morals will always remain to
be the most serious and of a far reaching effect on the nations. The King-
dom of Saudi Arabia was aware of that danger, that is why since its foun-

(1) Surat -Al Imran verse 104.
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Since the beginning of time, civilizations are subjected to different
dangers, ending with either the deterioration and weakness or the total
annihilation of that civilization. However, in both cases, the makers of
that civilization return to their earlier savage state, and they might
indulge themselves in that state and remain as such for unlimited period
of time.

The dangers which threaten civilizations could be military threats,
when the makers of that civilization coil up in themselves and fear facing
dangers as they are self indulgent and hence remain in the place where
their enemies want them to remain, as well as their contemporaries.

The dangers against civilizations could be economical, when the
makers of that civilization prefer sitting in the shade and fear working in
the heat of the sun, and be satisfied with very little subsistance leaving
the largest part to their enemies.

Dangers against civilizations could be psychological, when the mak-
ers of that civilizations develop inferiority complexes and hence get
defeated by other civilization when they feel that their civilization is
inferior, and that they could do nothing to upgrade it, and so their wills
diminish until they fade away and their civilzation vanishes away, when
they do not feel it.

Dangers against civilizations could also be ethical and moral, which
is the most difficult of all dangers. The historical events have showed that
degradation of ethics is more damaging and more devastating than any-
other danger, because man is the cornerstone of civilization, and if man’s
ethies and morals are spoilt, then everything after that would be spoilt,
and nothing of value would be left for him. For instance a crippled person
can overcome his handicap, direct his energies and achieve victory over
himself, but the degenerative, would, in most cases remain as he is except
those blessed by Almighty Allah:

Reading history confirms to us that annihilation of past civilizations
was because of the degeneration of the makers of that civilization. What
some of our contemporary societies witness nowadays as medical prob-
lems and abnormal conditions, seen in breaking out of fatal diseases, and
man standing there helpless and unable to find any cure for those dis-
eases. Also what we witness as difficult and complicated security condi-

- T
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