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highest price, he should sell from it the equivalent of his right. If there was damage in
that, he sells it if he chooses to or takes it for himself in (Halal) permissible.("

Based on what is mentioned is the right of the employed to take his wage from the
property of the employer, if the employed was in charge of that property, and without
the permission of the employer, because in waiting to be paid his due right, the hired
might suffer some damage or that his means of living might be interrupted. The Mes-
senger of Allah, peace be upon him, ordered that a prompt payment should be made
to the hired, and said; “give the hired” person” his wage before his sweat dries. “(®
However, the right of the hired to take his due wage from the property of the employer
without permission, does not mean in any way, the transgression on that property by
violence such as robbery, theft and the like because such acts are considered crimes
which would not justify taking his right in that way, but it rather means that if that prop-
erty came in the possession of the hired diretly, such as receiving some money to pay it
to another or deposit it in the bank, or indirectly such as when somebody gives him
some money to deliver it to that employer, or by such similar normal methods. Analogy
to that is made on the right of the wife to get alimony from her husband and the right
of the sons and daughters on their father, and the right of the father on his son, and the
right of the lender on the borrower and the like. Anyway under all circumstances the
reason for the right should be an obvious one and that the claimer of the right or the
debt should not take more than what he is claiming as his right or his debt.

(1) Al Muhala Bil Athar Vol. 6 P.P. 490-491
(2) Sunnan Ibn Majah Vol. 2 P. 817
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As for the Hanbali school of thought it appears that it is permissible to take the
amount of the debt from the wealth of the debtor, if there is obvious reason justifying
that, but it is not permissible if the reason was not clear. So it is permissible for the wife
to take from her husband’s money so as to spend on herself and on her children, right-
eously. It is permissible for the guest to take. from the property of those who hosted
him. Butitis stipulated that what the guest takes should be reasonable, and for obvious
reasons, otherwise what the guest takes would fall into the category of breach of trust (1)

Imam Ibn Taimeya, blessings of Allah upon him, elaborated lengthly on this ques-
tion, and he differenciated between two kinds of fulfillment; the first one is that the
reason for taking the amount of debt should be obvious and needing no proof such as
alimony of wife on her husband and alimony of a son on his father, and the right of the
guest on those who hosted him. In these cases it is undoubtedly permissible to take that
right even without the permission from the one on whom the right is due. This is based
on the Hadith of Hind Bint Otbah mentioned before. Also based on that is the property
usurped from someone. If that property was usurped and that all people know that fact,
the one usurped from is permitted to take his usurped property or its equivalent from
the wealth of the usurper. The second kind is when there is obvious reason and that the
debtor or the usurper deny that debt or the usurped property and refuse to pay it back,
and that the creditor or the usurped from does not have any evidence to prove his right.
In such a case there are two opinions. The first one is that it is not permissible to take
the debt or the usurped property. Those who advocate this opinion derive evidence
from what is narrated about Abu Huraira, about the Prophet, peace be upon him, that
he said, “render back your trusts to whom they are due, and do not betray the one who

betrays you. @

It is also narrated about Bashir Ibn Al Khusasa that in an enquiry he asked Prophet
Muhammad, peace be upon him, that “Oh! Messenger of Allah we have neighbours
who would take any of our animals that comes close to their place. Can we do the same.
to their animals ? The Prophet, peace be upon him, said no. You render back the trust
of the one who trusted you, and do not betray the one who betrayed you.”®

The second opinion states that it is permissible. Those who advocate this opinion
think that if the one on whom the right is due refused to render it back, then it can be
taken without his permission for the need. )

Imam Ibn Hazm, in this concern, though that “if someone usurped a property from
someone else or breached a trust, or borrowed from him and the lender died after-
wards, and if there were no witnesses or evidence for him, and it happened that some
property belonging to the one on whom a right is due came in the possession of the one
usurped from, the owner of the trust or the lender, then the one who is claiming the
right should try his best to know the price of that property. When he gets to know the

(1) AlQawa'id, Ibn Rajab P. 17 - Kashaf ul Ghina' Vol.5 P. 479
(2) Sunnan Abu Daood Vol. 3 P. 290

(3) Musnad Imam Ahmad
(4) Fatawa Ibn Taimeya collected by Abdul Rahman Ibn Al Qassim Vol. 3 P.P. 371-373 _
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The Rule on The Fulfillment of The Debt From The Debtor’s
Wealth Without His Permission:

The content of this question is that if a creditor came accross a property belonging
to the person indebted to him, would it be permissible for the creditor in this case to take
the amount of the debt the debtor ows him without the permission of the debtor ?

Examples of that, given by the enquirer, are when the employer delays the wages
of the employed; the refusal of the husband to pay alimony to his wife; or when a father
refuses to pay the living expenses of his children; or the refusal of the debtor to repay
what he borrowed?

The answer to this question is that it is permissible for the creditor to take from the
wealth of the debtor, the amount of what he credited, whether that wealth was in the
possession of the creditor or that it was possible for him to have it in his possession
through just reason. This rule is based on the case of Hind Bind Otbah Ibn Rabiea with
her husband Abu Sufyan blessings of Allah be upon them. She complained to Prophet
Muhammad, peace be upon him, against her husband and said that, Abu Sufyan was a
miser and was not providing for her and her children sufficiently unless she took from
him without his knowledge while he was asleep. Prophet Muhammad, peace be upon
him, then told her, “take what is sufficient for you and your children righteously. "")
Another saying states:- the one who finds his (Mal) wealth in the possession of another,
he (the owner) is more worthy of it”.®®

The jurists have based their opinions, concerning this question, on this principle.
In the Hanafi school of thought, it is permissible for the creditor to take the amount he
credited from the money of the debtor, in case that the creditor had that money in his
possession. However, two conditions for that are to be fulfilled. The first condition is
that the debt should not be termed, and the second one is that the currency taken from
should not be better than the currency in which the debt is given. )

According to Imam Shafie, if a man has a due right and he was denied that right,
then he would be permitted to take his right from the money of that man, whenever
available to him, secretly or openly. Included in that right is the right of his young chil-
dren and the right of the one he is acting as guardian or trustee or sponsor for. ¢

(1) Al Lulu Wal Marjan on what is agreed upon by Al shaikhan Vol. 2 P. 193
(2) Sunnan Al Dar Qutni Vol. 3 P. 28.
(3) Hashiyat-ul-Tahawai on Al Dur Al Mukhtar Vol. 3 P. 106

(4) Shafie - Al Om Vol. 5 P.P. 100-101

= BB =



* Vol. 111 Twelfth Edition 1992, contemporary Jurisprudence Research Journal®

Thirdly:- The opposing parties always regard the judge as being above suspicions, for
his neutrality, his honesty and his indiscriminating treatment between the opponents.
So if the judge passes a judgement according to his own knowledge, then the convicted
opponent would be engulfed by suspicions even if that judgement was just and correct.

Fourthly:- In allowing the judge pass judgements according to his knowledge would
bring about suspicion that people's privacy would be violated and their secrets
revealed, and that is far from the function of a judge.

To summarize the answer on this question up, it is not permissible for the judges
and those considered in the same level such as counsellors, referees or experts, to rely
on their own personal knowledge in passing judgements on the cases and problems pre-
sented to them, whether directly or indirectly, or that reliance was during and at the
location of judgement, before or after being assigned in that post. All this in observa-
tion and following the Prophet, peace be upon him, that he used to pass his judgement
according to what he, peace be upon him, hears.
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said that he would not do that. Omar got angry and hit Abu Sufyan with his stick, and
told him once more to remove the stone. Then Abu Sufyan obeyed Omar’s orders.
Then Omar faced the (Qibla) and thanked Allah for making him live till the day he

defeats Abu Sufyan by Islam, and Abu Sufyan also faced the (Qibla) and thanked Allah
for making him live till the day Islam enters his heart and obeys Omar because of that (1)

Imam Ibn Quddama thinks that the thing to rely on in this concern is the saying of
Prophet Muhammad, peace be upon him, “you would come to me with your complaints
for judgement, and may be one of you is more eloquent with his arguments than the
other, and so I would judge for him according to what I hear from you. " This Hadith
indicates that the Prophet, peace be upon him used to judge between people according
to what he hears and not according to what he knows. Evidence is also derived from the
narration that the Prophet, peace be upon him, sent Abu Jaham for collecting charity,
and a man had some argument with Abu Jaham. They both came to the Prophet, peace
be upon him, for judgement. He, peace be upon him, judged that they should pay inde-
mnity to each other, and told the two men, I would tell all people that you accepted,
have you accepted? and the two men said yes. Then the Prophet addressed the people
and told them about the story and asked the two men once more have you accepted?
and they said no. The (Muhajirs) were about to attack the two men, but the Prophet,
peace be upon came down and paid the two men their indemnity and addressed the
people again and asked have you accepeted ? and they answered yes. ® Imam Ibn Qud-
damah says that indicates that the Prophet, peace be upon him, did not judge according
to his knowledge. Ibn Quddamah also derived evidence from the narration about Abu
Bakr, blessings of Allah be upon him, that he said, if I saw a man committing a crime
which ir:c)urs (Hud) punishment, I would not punish him until there is evidence and wit-
nesses.

This is a summary of the opinions of the different schools of thought on this ques-
tion. Probaply the most acceptable opinion-Allah is all-knowing- is that it is not permis-
sible for the judge to pass judgement according to his own knowledge for the following
reasons:-

Firstly:- A judge has only one function which is to judge between opposing parties. This
function differs from the function of a witness. When a judge judges according to his
knowledge, he himself would become witness and judge at the same time, a thing which
is not permissible as these two functions are opposing e¢ach other and each one has its
own nature and characteristics.

Secondly:- A judge is assigned to be responsible of weighing evidences, and as his
knowledge is considered evidence, he would not be able to weigh his own evidence,
even though by his function a judge is considered a symbol of piety either in appearance
or in reality. The stories narrated about the worthy ancestors showed that they never
recommended themselves to that post whatever the level of their knowledge and integ-
rity was.

(1) Bayhagi, Al Sunnan Al Kubra Vol. 10-P. 142

(2) Sahih Muslim, Nawawi, Vol. 12 P. 4
(3) AlSunnan Al Kubra, Baihaqi Vol. 10 P. 144
(4) Al Mughni Vol. 11 P.P. 400-403
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was obtained at the council of judgement but before the opponents raise the case to him
except in the situations of the attestation or invalidation of the witnesses where he may
rely on his knowledge. According to Abu Omar, a judge may attest or invalidate the
witnesses according to his own knowledge, and if he knew that the witnesses gave
invalid testimonies, the judge is permitted to resort to his own knowledge and invali-
date those testimonies.

In another opinion in this school of thought Sahnoon thinks that if the judge hears
a testimony given by two trustworthy witnesses, but nevertheless their statement comes
contrary to what the judge knows about the circumstances of the case, the judge would
neither consider nor reject that statement of the witnesses, but would rather raise the
case to the authorities and give his testimony on the case the same as those two witnes-
ses. If the judge hears a statement from two witnesses who are not trustworthy, he
woulg)not consider their statement even if the judge knew that what they stated was
true.

In the Shafie school of thought, it is not permissible for the judge to pass a judge-
ment without his knowledge, as when evidence was presented in front of him for mar-
riage or for ownership from someone who knows the truth of that or the non-owner-
ship, because that would mean the ivalidation of that judgement, and it is not permissi-
ble to pass judgement on invalid evidences. But the judge is not permitted to pass judge-
ment in this situation according to his own knowledge because he would contradict the
evidence although it is apparently true. ® It was narrated about Imam Shafie that he
stated two opinions: one of which is that a judge is permitted to judge according to his
own knowledge and the other one is that a judge is not permitted to do so. ¥

In the Hanbali school of thought it is not permissible for the judge to pass judge-
ment according to his own knowledge neither in (Hudud) or otherwise, whether he
came to obtain that knowledge before or after being assigned in the judicial post. This
is the opinion of a number of jurists such as Shuraih, Isshaq, Muhammad Ibn Al Hassan
and Al Sha’abi, and in a narration about Imam Ahmad, it is permissible for a judge to
pass judgement according to his own knowledge. )

Those who think that it is permissible for the judge to pass judgement according to
his own knowledge, derived evidence from the narration that Omar Ibn Al Khattab
adjudged a case according to his own knowledge. The case is that a man from the tribe
of Bani Makhzoom complained to Omar Ibn Al Khattab, blessing of Allah be upon him
that, Abu Sufyan Ibn Harb had done the man some injustice on a piece of land. Omar
said: Iam the best one to know about that. You and I might have played in it when we
were small kids. Call Abu Sufyan to me. When Abu Sufyan came, Omar told him, let
us go to such and such place. When they reached the place, Omar told Abu Sufyan to
remove his demarcation stone from its place and put it in another place. Abu Sufyan

(1) Sharh Manh-ul Jalil Vol. 8 P.P. 359-360 and Al Mudawana Al Kubra Vol. 4 P. 78.
(2) Nihayat-ul Muhtaj Vol. 8 P.P. 259-260.
(3) Tarsheh al Mustafideen P. 405,

(4) AlMughni Wal Sharh Al Kabir Vol. 11 P, 400,
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The Rule On the Judge Judging a Case According
to His own Knowledge of its Circumstances:

The content of this question is what the enquirer mentioned that he was one party
in a case, and after a judgement was passed on it, he came to know that the judge relied
for his judgement on testimonies and evidences which were not in the required Shari’a
level of evidences, but the judge rather relied on his own personal knowledge about the
circumstances of the case. The enquirer is asking to what extent is that permissible?

As we do not know if the situation narrated by the equirer is true or not, we are
going to consider the question from the objective scientific view point, Is it permissible
for a judge to judge a case according to his own knowledge of the circumstances of that
case ?

The jurists are on disagreement in this concern. In the Hanafi school of thought,
differentiation should be made between situations:- the first situation is that of the
judge judging according to “a knowledge” he has obtained during the processing of the
case, at the time and location of that processing, such as hearing someone acknowledg-
ing to another that he owes him some money or heard antoher divorcing his wife or
someone insulting another or even see someone killing another. In such circumstances
and if the judge is appointed in that particular place, then his judgement according to
his own knowledge of the circumstances of the case is permissible. However, his judge-
ment, according to his own knowledge of the circumstances of the case is not permissi-
ble in the obvious (Hudud) stipulated punishments. There is no disagreement in this
point in this school of thought.

The second situation is the judgement of the judge according to “a knowledge™ he
came to obtain in a time or a place other than the time or place where the case is proces-
sed, or according to a knowledge he obtained in the time of the case but in another
place, as in the place before he arrives to the place where he is appointed as its judge.
According to Abu Hanifa it is not permissible at all, and according to his two compan-
ions it is permissible except in the obvious (Hudud)®

In the Maliki school of thought a judge should not judge according to his own
knowledge, whether he obtained that knowledge either before or after being assigned
as judge. This is Imam Malik’s opinion.

Ibn Al Majishon thinks that a judge is permitted to judge according to what he
heard from the opponents at the council of judgement ). According to Al Lakhmi a
judge is not permitted to pass judgement according to the knowledge he had obtained
before being assigned in the judicial post, or even after being assinged, if that knowl-
edge was obtained in a place other than the council of judgement, or that knowledge

(1) Badyie Al Sanayie Vol.7P. 6-7.
(2) Al Qawanin Al Fighia P. 194.
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The address here is for the group which contains the three (") [mam Ibn Hazm states
that if there was one man with the (Imam) they would perform the Jumu'a . The dis-
agreement of the jurists on the question of the number of congregation is due to the dif-
ferent evidences used by each one of them, and according to one's understanding of the
word “congregation.” At the time Imam Malik says that it is the number of people to
populate a small village the least of which is twelve men, Imam Abu Hanifa says that
only three people would constitute that group as the three is congregation by which the
condition for (Juma'a) is fulfilled. What is narrated about Imam Ahmad concerning the
permissibility of performing the Jumu’a by three people is not far away from this con-

cept.

Imam Shafie and the others who state the necessity of the presence of forty men
for the congregation, derived their evidence from the previous (Ahadith) but, how-
ever, those can be contested by the incident when Prophet Muhammad, peace be upon
him, performed the Jumu’a Salat in twelve men, when the people abandoned him and
dispersed to meet the merchandise caravan. It may be contested too by the incidents
when some companions of Prophet Muhammad, peace be upon him, performed the
Jumu’a in less than forty men.

Therefore the question of stipulating a specific number for the congregation of the
Jumu’a Salat, has become a question of (Ijtihad) independent reasoning, but this (Ij-
tihad) is conditioned by the presence of (Jama’a) congregation, which is agreed upon

by the jurists.

As long as the concept of (Jama’a) means two people or more, then the perfor-
mance of the Jumu’a Salat in the number mentioned by the enquirer is correct if God

so wills.

To summarize this question up, the Jumu’a Salat performed in ten men by those
students is a correct Salat. The commandment and obligation by which they are addres-
sed urges them to perform it in that number of congregation, and there is no strong evi-
dence to support the stipulation of a big number for the Jumu’a congregation. And

Allah is all - knowing. -

(1) AlMughni Vol. 2P, 172
(2) Almubhala Vol. 3 P, 249
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It is also narrated that Musa’ab Ibn Omair performed the Jumu'a Salat with a con-
gregation of twelve men.") In the Maliki school of thought it is stipulated that the con-
gregation necessary for the performance of the Jumu’a Salat is equivalent to a group of
people to populate a small village otherwise it would be permissible to perform it with
a congregation composed of twelve men other than the (Imam). @ According to Imam
Shafie it is stipulated that forty men together with the (Imam) are necessary for the per-
formance of the Jumu’a Salat. This is according to Ka'ab Ibn Malik who said that the
first person to lead us for the performance of the Jumu’a Salat in Madinah was Assa’ad
Ibn Zurarah before the arrival of the Prophet, peace be upon him there. That perfor-
mance took place in (Nagie Al Khadhmat) and we were forty men. Ibn Massoud nar-
rated that the Prophet, peace be upon him, performed the Jumu'’a Salat in Madinah and
they were forty men. Jabir said the Sunnah passed that among a group of three people
one of them should be (Imam) and with a congregation of forty men Jumu’a is per-
formed. It is also narrated about the Prophet, peace be upon him, that he said, when
forty men congregated, the Jumu’a Salat is obligatory on them. It is also narrated that
he said, no Jumu'a Salat is to be performed except with forty men. )

The Hanafis contested all these evidences saying that a group of three can stand by
itself as congregation, and hence there is no need to stipulate the forty, with the excep-
tion of a group of two people, it would not constitute a congregation. hence the Hadith
narrated by Assa’ad Ibn Zurarah can not be held as evidence, because the Jumu'a being
performed with forty men only happened by mere coincidence, and it had been nar-
rated that Assa’ad performed the Jumu'a with a congregation of seventeen men, and
the Prophet, peace be upon him, performed it with a congregation of twelve men when
they left the mosque.®

In the Hanbali school of thought the Jumu’a Salat has seven coditions to be fulfil-
led, some of which are that it should be performed in a village (or town), the congrega-
tion should be forty men, which is the mostly known number in this Hanbali school,
being a condition for its correctness and its obligation. It was narrated about Imam
Ahmad that he said, the Jumu’a Salat is not performed except with a congregation of
fifty men. It is also narrated about him that it is performed with a congregation of three
men. This is the saying of Imam Awzaee and Abu Thor as the group of three constitutes
a congregation the same as the number forty, and because that the commandment for
the Jumu’a Salat:-

“When the call is proclaimed

To prayer on Friday

(The Day of Assembly)

Hasten earnestly to the Remembrance of God.”

(1) Badayie Al Sanayie Vol. I P, 368

(2) Manh - ul Jalil Vol, 1 P.P, 420-421 and Al Qawanin Al Fighia P.P, 55-56
(3) Nihayat-ul Muhtaj Vol. 2 P.P. 304-305

(4) Badayie Al Sanayie
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Ramadan to the other Ramadan are expiatory to what is between them if the cardinal
sins are avoided. (")

As for the punishment of abandoning it or neglecting performing it, was indicated
by the Messenger of Allah, peace be upon him, in his saying, “let those people give up
abandoning the Jumu'a prayers, or Allah would set a seal on their hearts, and they
would become from those who are unheedful”®

Another Hadith states “the one who abandons performing three Jumu'as, in neg-
ligence, Allah will set a seal on his heart, “¢®) Also the Hadith narrated by Jabir who said
that; the Messenger of Allah, peace be upon him, addressed us and said, “You know
that Allah Almighty ordained you the Jumu'a, in this place of mine, on this day of mine,
in this month of mine, in this year of mine until Doomsday. The one who abandoned
it during my life time or after me, with the presence of a just or unjust ruler, making lit-
tle of it or disbelieve it, may Allah not round up his affairs or bring blessings around
them, not accept his Salat, his Zakat, his Hajj, his fasting, and accept no kindness from
him until he declares penitence, the one who asks that, Allah will grant it to him.”®

From what is narrated from the saying of Allah Almighty, and the saying of Prophet
Muhammad, peace be upon him, there is a clear obvious rule indicating the command-
ment for the performance of the Jumu’a Salat. This commandment is for individual
obligation, unless the one who misses performing it has legitimate excuse preventing
him from performing it. Based on all these evidences, the Jumu’a Salat is therefore
obligatory on those students mentioned in the enquiry.

Concerning the number, and whether it is determined, and what is the number of
performers necessary for the correctness of the Jumu'a Salat, is a question upon which
the jurists are on agreement that one of the conditions for performance of the Jumu’a
Salat is the (Jama'a) congregation, but they disagreed on the number of individuals in
that congregation. Imam Tabari thinks that the Jumu’a Salat is correct with one per-
former plus the (Imam).  Imam Abu Hanifa and his companion Abu Muhammad
think that the least number for its performance is three performers other than the
(Imam). Abu Yusuf thinks that the number is two performers other than the (Imam).
They derived evidence from the narration that while the Prophet, peace be upon him,
was addressing the people, a caravan, carrying food and merchandise arrived. Seeing
it, the people dispersed and left the Prophet, peace be upon him, standing where he
was, and with him there were only twelve men, among whom were Abu Bakr, Omar,
Othman and Ali, blessings of Allah be upon them. The Prophet, peace be upon him,
performed the Jumu’a Salat with a congregation composed of those twelve men.

(1) Nawawi, Sahih Muslim Vol. 1 P.P. 117-118
(2) Nawawi, Sahih Muslim Vol. 6 P. 152

(3) Sunnan Al Nissae Vol. 3 P. 88

(4) Narrated by Ibn Majah Vol. 1 P. 343

(5) Bidayat-ul Muijtahid Vol. | P, 158
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The Rule on The Number of Congregation
For Jumu'a Salat:

The enquirer about this question is a student, studying aboad, to be exact, in one of
the small towns in the United States of America. The question he raised is that he and
some colleagues used a place in that town as a mosque in which they performed the
Jumu'a (Friday noon) prayer. But this small group were surprised by a saying from
somebody that the Jum'ua Salat is performed only by a congregation of forty men, and
the number in that group does not exceed ten men, and being so the Jumu’a Salat is not
prescribed on them, as they were told. This student is enquiring about the rule on that?

Before getting into answering this question, we should first refer to the ordinance
of the Jumu’a Salat, the virtue of performing it, and the punishment awaiting the one
who abandons or neglects it. The ordinance of the Jumu’a Salat is stated in the Book
of Allah, in the verse:-

“Q ye who believe !
When the call is proclaimed
To prayer on Friday

The Day of Assembly)

Hasten earnestly to the Remembrance
Of God, and leave off

Business (and traffic)

That is best for you

If ye but knew.”"

In this verse there is duty and commandment for all believers. This commandment
would incur obedience otherwise there would be punishment. The ordinance of the
Jumu’a Salat is also affirmed in the Sunnah, for what is narrated about Prophet
Muhammad, peace be upon him, that he siad, “the one who believed in Allah and the
last day, then let him perform the Jumu’a Salat on Friday noon, unless one is ill, or on
a journey, a woman, a young boy or the one in bonds. The one who does away with (the
Jumu’a Salat) and be occupied in amusement and leisure or bargain, Allah would do
away with him, and Allah is free of all wants and worthy of all praise"(z)

As for its virtue, it is indicated by the Messenger of Allah, peace be upon him, in
the saying, “the one who performs ablution correctly and comes to the Jumu’a congre-
gation and listens with attention and holds his peace, Allah will forgive for him what is
(committed) between him and the Jumu’a plus three days” (3) Another Hadith states
that, “the five prayers, the Salat from the Jumu’a to the other Jumu'a and fasting

(1) Surat-ul Jumu’a verse 9.
(2) Narrated by Al Dar Qutni Vol. 2P. 3

(3) Nawawi, Sahih Muslim Vol. 6 P. 146
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the (Mal) wealth with which a little “dirt” from transactions is mixed on condition that
the (Halal) part of that (Mal) is the dominant part, and that its owner does not know
that little “dirt™ had been mixed with that (Mal), and (Zakat) is absolutely incorrect
from the (Haram) impermissible wealth, and that giving (Zakat) out of that (Mal)
would not purify it. And Allah is all-Knowing.
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The (Haram) wealth is not subject to (Zakat) by all means for the following two
reasons:-

Firstly:- (Zakat) is given as an approach to Almighty Allah. This approach should not
be done except by means of the good work,because Allah is all good and He would not
accept other than the good. (Zakat) is also thanks giving to Almighty Allah for His
bounties and rendering all things easy and available to mankind. The one who earns
wealth through (Haram) means is not offering his thanks to Almighty Allah, because
being thankful to Him Almighty means avoiding violating his prohibitions.

Secondly:- (Zakat) in its essence is assistance offered to the poor people. It is not per-
missible to offer assistance from a (Haram) weatlh. The poor person, should refuse
such kind of (Zakat) whenever he gets to know its source, because he would be sinful
not to do so. In the Hanafi school of thought, the prohibition of giving (Zakat) out of
the (Haram) wealth is much emphasized. If someone pays (Zakat) to a poor person
from such (Haram) wealth expecting a reward from Allah, then he would be a disbe-
liever, and if the poor person who knowingly receives such (Zakat) from (Haram)
wealth, and even though invocate to Allah for the donor of (Zakat) then he too would
become disbeliever. What is meant by that, “expecting reward resulting from consider-
ing their act permissible.” ()

Quite a number of (Ahadith) were narrated about Prophet Muhammad, peace be
upon him, in which warning is mad e against devouring the (Haram) wealth, and the
punishment to be expected for doing that. He, peace be upon him said, “the one who
collected wealth from (Haram) sources, and then gave charity from it, he would get no
reward for it, but he would rather get sins from that.

The Messenger of Allah also told about the man who raises his hands towards the
Heavens in supplication and invocation, saying O! my God O!my God, and his food is
(Haram) and his drink is (Haram), and his clothes are (Haram) being fed by (Haram),
how can his supplication be answer because of all that. )

As for the (Mal) wealth which is mixed up with a little “dirt” resulting from the
transactions of earning, is subject to (Zakat), i-e-(Zakat) should be taken from it after
fulfilling these two conditions:-

Firstly :- The dominant majority of that wealth must be (Halal), as significance is given
to the dominant part. Secondly:? The owner of the wealth must not be knowledgeable
about that “dirt” mixed with his wealth, as he is considered under the category of the
excused ignorance when it can not be avoided.

To summarize up the answer on this question, (Zakat) is not correct unless given
from the wealth earned through (Halal) permissible means. (Zakat)is also correct from

(1) Hashiyat - Radul Muhtar Vol. 3 P.P. 289-290
(2) Sahih Ibn Hubban Vol. 5P. 89
(3) Nawawi, Sahih Muslim Vol. 7 P. 100.
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third opinion says that both kinds of charity (alms) are included in the verse, which is
the most correct of these epinions. (¥

“In the verse, “and do not even aim

At getting anything

Which is bad, in order that

Out of it ye may give away something”.

In this verse there is affirmation that, giving away should be from the good and
pure, and forbidding giving from the bad and impure.

Al Dar Qutni narrated about Abu Omamah Ibn Sabl Ibn Hanif about his father
that he said, the Prophet peace be upon him, ordered that charity was to be given, and
a man came With some dry dates. Then the Messenger, peace be upon asked, who came
with the (dates). It was a custom that whenever somebody brought somthing, it would
be referred to that person, and hence that verse was descended. The part of the verse
which states:-

“When ye yourselves
Would not receive it

Except with closed eyes”, there is emphasis to those who give away from the bad
wealth that they would not take from it except with closed eyes, meaning that it was
easy for them. Imam Qurtubi says that in this meaning there is repproach and
reprimand to the people. ?)

In the part of the verse, “And know that God is Free of all wants.” is another
emphasis that Almighty Allah does not need that His creatures pay charity to Him, but
rather that those who want His reward do that for their own good.

As we have seen, the jurists discussed this question intensively. In the Hanafi
school of thought it is impermissible to give out (Zakat) from the (Haram) wealth, as
it would be shown later. In the Maliki school of thought (Zakat) should be given out of
the good earning. ) Imam Malik stated that. It is (Haram) for the one who is to pay
charity, to pay it from the evil part of his wealth, and it is (Haram) for the one who is
to pay one tenth of his produee of dates, to pay it from its evil part, and it is (Haram)
for the one who is to pay the one tenth Zakat of wheat, to pay that from its evil part, ©
Allah Almighty gave the name (Suht), ill-gotten property to the (Haram) wealth,
because it goes away with the rewards of obediences, The Messenger of Allah, peace
be upon him, said about that, “any flesh that grows out of (Suht) ill-gotten property,
then the fire of Hell is worthy of that” )

(1) Qurtubi, Al Jamie Le Ahkam Al Quran Vol. 3 P.P. 320
(2) AlJami Li Ahkam Al Quran Vol. 3 P.P. 320-321

(3) above reference.

(4) Al Qawanin Al Fighia P. 68

(5) A1Om Vol. 2P. 62

(6) Al Jamie Li Ahkam Al Quran Vol. 6 P.P. 182-183
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The Characteristic of (Mal) Wealth On
Which (Zakat) Alms is Due:

This question deals with the characteristic of the wealth on which (Zakat) is due,
and if (Zakat) would purify the sort of wealth earned by its owner from (Haram) imper-
missible sources.

In answering this question, we should state firstly that (Mal) wealth comes in three
different categories:- (Mal Halal) permissible wealth, (Mal Haram) impermissible
weatlh, and the kind of (Mal) in which some (Haram) is mixed. So the permissible
wealth is the kind of wealth earned through legitimate permissible means, and the
impermissible wealth is the kind of wealth earned through illegitimate impermissible
means such as injustice, transgression, bribes, dishonesty, all kinds of usury and all the
other Shari’a impermissible means and the mixed wealth is the kind of wealth earned,
but some (Haram) is mixed with it inadvertently.

The (Halal) wealth is the only wealth subject to (Zakat) which should be taken
from the good and pure wealth. If the (Zakat) donor has good and pure wealth, and bad
and impure wealth, he must take out (Zakat) from the good wealth and not from the
bad wealth, as the ordinance of Al mighty Allah:-

“0 ye who believe

Give of the good things

Which ye have (honourably) earned
And of the fruits of the earth
Which we have produced

For you, and do not even aim
At getting anything

Which is bad, in order that
Out of it ye may give away
Something, when ye yourselves
Would not receive it

Except with closed eyes

And know that God

Is Free of all wants

And Worthy of all praise."

In thisconcern, Ali Ibn Abi Talib, blessings of Allah be upon him, and Ibn Sirreen,
blessings of Allah be upon him, said that what is meant by that is the prescribed
(Zakat). People were prohibited from giving the bad wealth for (Zakat) rather than the
good wealth. Another opinion says that the verse refers to the volunteer charity, and a

(1) Surat-ul- Bagara verse 267
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his prayer as complete is the period within which he performs twenty one (Salat). Also
if the traveller intended to stay four days in that place he should perform his prayer as
complete, and if he intended to stay less than that period, he would shorten. In the
Hanafi school of thought if the traveller stayed fifteen days counting the day on which
he started his journey, he should perform his prayer as complete, and if he intends to
do so he should shorten. It is narrated about Saeed Ibn Jubair and Al Laith Ibn Sa“ad
for what is narrated about Ibn Omar and Ibn Abbas that they said:* if you came to a
place with the intention to stay in it for fifteen nights, then you should perform your
prayer complete, (")

The predominant opinion among all these opinions s the permissibility of shorten-
ing the (Salat) if the traveller stayed during his journey for four days and nights, and if
he stayed for a longer period he should perform his prayer as complete. What is applic-
able for the (Salat) is also applicable for fasting according to what is narrated by the
majority of the jurists that one is to break the fast in the journey during which (Salat)
is shortened.

Judging from all that, the student who is studying abroad for that period is consi-
dered a resident in the place where he is studying and hence he is not permitted to break
his fasting during Ramadan for the period of his stay. Ifit is argued that he is considered
a traveller on a journey as the verse:

“But if any one is ill
Or on a journey,

The prescribed period
(Should be made up)
By days later.

Then the answer to that he is a traveller metaphorically, but actually he is a resi-
dent, because the one who resides in a place in which all the means of comfort are avail-
able is not to be considered a traveller by any means even if he was intending travelling
at the end of his studies or during school holidays within that period. Allahis All-Know-

ing.

Y e S
(1) AlMughni Vol 2 P. 132. Badyie Al Sanaie Vol. I P.97.
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Ghatadah. They derive evidence from what Allah Almighty said in the verse :”

“God intends every facility for you.” " and from the Hadith narrated by Abu
Daood about Hamza Ibn Amr who said that, I said Oh Messenger of Allah Iam an
owner of a camel on which I travel and I hire it for others. This month of Ramadan
might come and find me in good health and strength and I find fasting while Iam travel-
ling easier for me than delaying it and it becomes a debt on me. Is fasting, Messenger
of Allah gives me greater reward or shall I break my fast ? The Messenger, peace be
upon him said, whatever you choose, Hamza. ) However, probably the correct thing
concerning that is that the traveller has the option. If he could fast with no difficulty on
him. it would be better, because breaking the fast is a question of permission and allow-
ance, and although Allah likes that His permissions and allowances be observed, but
fasting all the days of Ramadan and enjoying all its virtues is better than doing that as
make up in another month. But if he could not fast during travelling unless through
undergoing great difficulty, it is no doubt that breaking the fast in this case is better for
him, because Allah Almighty prescribed the ordinances within ability, for Allah says:-

“So fear God

As muich as ye can” @

After this, it might be asked what kind of journey during which breaking the fast
is permissible ? Is it the kind of journey with limited period of time or the one with a
long period of time? Before answering this question, we should know the definition of
travelling. In “Al Misbah Al Munir” it is defined as going out on a journey or heading
for a certain location above the distance which is covered to and fro by a healthy person
in one run. The least duration for this journey is one day, deriving evidence from the
verse:-

“But they said: “Our Lord !
Place longer distances
Between our journey - stages ¥

So the length of the period of a journey is not limited by a certain period of time.
It might be two days, a year or more as long as the traveller does not have the intention
to take permanent residence in the place to which he travelled. The jurists disagreed on
the period of the journey during which breaking the fast is permissible in any journey
for which the term travelling is applicable which is for a distance not less than a mile ),
but the majority of the jurists say that it is not permissible to break the fast except in the
journey during which (Salat) the prayer is shortened, This shortening of (Salat) has
conditions. In the Maliki and the Shafie schools of thought the traveller should not
intend to stay four days and nights during his journey . What is famous in the Imam
Ahmad school of thought is that the period during which the traveller should perform

(1) Surat-ul-Baqara verse 185

(2) Sunnan Abu Daood Vol. 2 P, 316

(3) Surat-ul- Tagabun verse 16

(4) Surat- Sabaa verse 19 also Al Misbah Al Munir P. 278,
(5) AlMuhala Bil Athar Vol. 2P. 213

(6) Bidayat-ul-Mujtahid P. 296 and Al Qawanin Al Fighia.
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led on a journey, he would be permitted to break his fast. Imam Bukhari narrated in
this concern that the Messenger of Allah, peace be upon him, went out on an expedi-
tion to Makkah during Ramadan and he was fasting until he reached (Alkadid) where
he borke his fast and so the other people followed the same, (V)

In this same concern, Jabir narrated that the Messenger of Allah peace be upon
him, went out on an expedition during the year of (Al fath,) and he, peace be upon him,
was fasting until he reached (Kira'a Al Ghamim). The people were fasting too. Then
he, peace be upon him, was told that people found fasting too difficult to continue, and
that they were waiting to see what the Prophet, peace be upon him, intended to do.
Then the Prophet, peace be upon him, ordered that a cup of water be brought to him
after the (Asr) afternoon prayer. The Prophet, peace be upon him, drank from that
cup, with the people looking at him. Seeing that, some people broke their fast, while
others continued their fast. When the Prophet, peace be upon him, was told that some
people were fasting, he said that those were the disobedient. @) ‘

Before we determine the length of the period of the journey, during which break-
ing the fast is permissible, we should discuss briefly the question of whether fasting dur-
ing a journey is better or breaking the fast is ? Some jurists think that fasting during a
journey is better. Those who advocate that opinion are Imam Abu Hanifa and Imam
Malik. @ It is conditioned that the journey should not be for Jihad or when approaching
the enemy, or fearing the difficulty encountered in fasting. Those who advocate this
opinion derive evidence from the Hadith narrated by Hamza Ibn Amr Al Aslami that
he said to Prophet Muhammad, peace be upon him, Oh Messenger of Allah, I find
strength in me for fasting when travelling, is there any sin on me? The Prophet, peace
be upon him, told him, it is (breaking the fast) an allowance from Almighty Allah, if
one follows it, it is good, and the one who likes to fast, there is no sin on him).®

Also evidence is derived from the Hadith narrated by Annas, blessings of Allah be
upon him, that Prophet Muhammad, peace be upon him, said, “if the traveller breaks
the fast, he has allowance, and if he fasts it is better.” ®)

Some jurists think that breaking the fast while travelling is better than fasting. This
is the opinion of Imam Ahmad, Saeed Ibn Al Masseeb and Al Awzaee. © They derived
evidence from the Hadith narrated about the Messenger of Allah, peace be upon him,
that he said, “the best among you are those who shorten the prayer and break the fast
while travelling.” ™ Another Hadith says “it is not from kindness fasting while travel-
ling.” ® Other jurists think that the traveller has the option whether to fast or not to
fast. Those who advocate this opinion are Omar Ibn AbdulAziz, Mujahid and

(1) Sahih Al Bukhari Vol. 2 P, 238

(2) Sahih Muslim, Sharh Al Nawawi Vol. 7 P. 232.

(3) Al Mudawana Al Kubra Vol. I P. 180 and Al Qawanin Al Fighiya P.P. 81-82 and Badayie Al Sanayie
Vol. 2 P. 94-95

(4) Sahih Muslim - Sharh Nawawi Vol. 7 P. 238

(5) Kanz-Al Omal Vol. 8 P. 505

(6) Al Muhgni Vol. 3 P. 18 and Bidayatul Mujtahid Vol. I P, 296

(7) Kanz Al Omal Vol. 8 P, 245

(8) Sahih al Bukhari Vol. 238
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The Kind of Journey During Which The Fasting Person
is Permitted to Break His Fast-(in Ramadan):

The content of this question is an enquiry from one of the students studying abroad,
in which he told that he is being sent for study abroad for a period of three years, and that
one of his colleagues told him that it is permissible for him not to fast during Ramadan
all through the period of his study, on the presumption that during this period of study
abroad he is considered as if he is travelling on a journey, and that he should make up
for the period he did not fast when he returns home.

Generally the answer on that question is that Allah Almighty granted the Muslim
permission to break his fast while travelling or when one is ill. All that in mercy to the
Muslim and for alleviating difficulty and narrowness from him. Allah Almighty said:-

“So évery one of you

Who is present (at his home)
During that month

Should spend it in fasting,
But if any one is ill,

Or on a journey,

The prescribed period
(Should be made up)

By days later

God intends every facility
For you. He does not want
To put you to difficulties.”")

The jurists disagreed on the interpretation of this verse. Some of them interpreted
it that if one was residing at his home among his family on the advent of the month, one
should complete fasting the whole month, no matter whether he travelled on a journey
during the month after that or not. The one who is permitted to break his fast is the one
who is on a journey at the time when the month of Ramadan was witnessed. This
interpretation is given by Ali Ibn Abi Talib, blessings of Allah be upon him, about
whom it was narrated that he was travelling on a journey to Nahrawan, When the new
moon of Ramadan was witnessed he was fasting the other morning. Ibn Abbas and
Ayyisha, blessings of Allah be upon them stated the same interpretation.

But the majority of the jurists; contrary to that interpretation, think that what is
meant by the verse is that if the person witnessed the beginning of the month and its
end, he should fast the whole month as long as he was residing in one place. Ifhe travel-

(1) Surat-ul-Baqara verse 185.
Also see Al Qurtubi, Al Jamie li Ahkam Al Quran Vol. 2P, 301

- 50 -



The Rule on communism And Affiliation to it *

The council also appeals to all the Muslim scholars everywhere, and to the Islamic
organizations and bodies in the world to fight these atheistic dangerous ideas which are
having as aim the destruction of the religion and the annihilation of the Shari‘a. These
scholars and organizations should explain to the people the reality of socialism and
communism and that they are war against Islam.

Allah Almighty declares the truth and guides to the right path, and all praise be to
Allah, Cherisher of the Worlds, and all prayer and peace be upon our Prophet Muham-
mad, upon his family and all his companions.

Members of the Council

Abdullah Ibn Humaid President of council and signed
Head of the Higher Judiciary
Council in The
Kingdom of Saudi Arabia

Muhammad Ali Al Harkan Vice- President of Council and signed
Secretary-General of
World Muslim League)
Abdul Aziz Ibn Abdullah Ibn Baz President of General signed

of Scientific Researches Ifta, Call
and Guidance in the

Kingdom of Saudi Arabia

Muhammad Mahmoud Al Sawaf member signed
Saleh Ibn Othaimeen member signed
Muhammad Ibn Abdulla

Al Sabeel member signed
Muhammad Rasheed Qabbani member signed
Mustafa Al Zarqa member signed
Muhammad Rashidi member signed
Abdul Quddoos Al Hashimi member signed
AlNadwi

Abu Bakr Jumi member (departed before

signing)
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countries, and do not ask how much killing, devastation, repression and detention of
anybody who is holding fast to their religion, had taken place.

As the communist invasion reached many Muslim countries, which did not protect
themselves against it by their religious and moral fundamentals, and as it is the respon-
sibility of Al Majma Al Fighi, within its scientific and religious specialization, to direct
the attention to the dangers of this intellectual, ideological and political invasion, which
is carried out through various information media and military methods, the council of
Al Majma Al Fighi Al Islami convened in Makkah Al Mukarramah resolutes the fol-
lowing:-

The council of Al Majma draws the attention of the states and the peoples of the
Muslim World, that it is admitted unquestionably that communism is contradictory to
Islam, and that believing in it is disbelief of the religion accepted by Almighty Allah for
His servants. Also communism is destruction of the human ideals and the moral values,
and in it there is degradation of the human societies. The Islamic Shari'a is the seal of
all the divine religions, and it is descended from a Wise, Merciful God so as to bring
people out of darkness to light. It is a comprehensive system for the state, politically,
socially culturally and economically. The Shari'a will remain to be the source relied
upon to get rid of all the evils which have torn the Muslims apart and dispersed them
after being united, especially in the societies which once abided by Islam but they threw
it away behind their backs. For these reasons, Islam was the subject for fierce attacks
form the dangerous communist and socialist invasion, with the purpose of destroying
its principles, its ideals and its states. Bearing all this in mind, the council advises the
Muslim states and people to be aware and fight this eminent danger by different
methods, such as the following :-

A — The urgent review of all the educational programmes applied at the present time,
after it has been proved that some atheistic and poisonous communist ideas had been
infused into these programmes and curricula, used as a tool to fight the Muslim states
at home and by the hands of their own sons, teachers, writers and the like.

B — The urgent review of all the institutions in the Muslim states especially in the
domain of information and media, economy internal and external trade, and the
institutions of the local administrations, so as to revise and reform them according to
the correct Islamic foundations which would preserve the existence of the states and the
people and salvate the societies from animosity and hatred, spreading between them
the spirit, of brotherhood, cooperation and purity.

C - Appeal is made to the Muslim states and people to establish specialized schools to
train qualified concerned Islamic callers as a move to fight back this invasion in all its
aspects and counter attack it by means of conducting intensive studies, to be available
for anybody who likes to explore the reality of this foreign invasion and its dangers,
from one side, and get to know the realities of Islam and its treasures from the other,
Such schools and such callers, whenever their numbers increase in any Muslim state,
they would be expected to exterminate these deviating peculiar ideas. In this way an
organized realistic and scientific front liners would be created so as to stand in defense
against all the currents which aim at what is left of Islam in the hearts of people.

& 4B =



THE RULE ON COMMUNISM AND AFFILIATION TO IT*

(Unofficial Translation)

All praise be to Allah alone and all prayer and peace be upon our Prophet Muham-
mad, after whom comes no prophet.

The council of Al Majma Al Fighi, among the other serious subjects, it discussed
the subject of “communism and socialism” and the effect of what the Muslim World is
subjected to as regard to the problems of cultural invasion, on the states and the indi-
viduals level, and how these states and these nations are exposed to great dangers
resulting from being unaware of the perils of this serious invasion.

The council arrived at the conclusion that quite a number of states in the Muslim
world are suffering from intellectual and ideological vacuum, and hence these imported
ideas and ideologies, presented in a particular way, have found their way into the Mus-
lim world, where they have caused distortion of beliefs and degeneration in the way of
thinking and behaving, and the destruction of the human values, and the shaking up of
all the elements of good in the society. It is all obvious that the super powers, no matter
how different their systems are, have tried very hard to tear up the fabric of any country
affiliated to Islam, in sheer animosity, fearing its expanding influence, and the aware-
ness of its people. That is why all the countries counter Islam have concentrated their
efforts on two important issues; that of beliefs and morals.

In the field of beliefs, these countries have encouraged all those who followed the
communist ideology, which is named as socialism by many people. All the methods of
media, propaganda, and the hired writers were recruited to advocate for that ideology.
They gave that ideology many different terms. Sometimes they named it freedom,
other times as progressivism, and other times as democracy and so many other names.
They gave the terms reactionism, retardation to any counter action concerning
reforms, preservation of high values and the Islamic teachings. In the domain of morals
they advocated profligacy and licentiousness and the mixing of males and females, cal-
ling that progressivism and freedom, while they know quite well whenever they have
destroyed religion and morals, they would be able to control these countries, culturally,
materially and politically. Whenever this control is achieved, they would maintain total
command on all the elements of good and reform, directing them in whatever direction
they choose.

As a result of that, an intellectual, ideological and political conflict has errupted.
The super powers have contained the parties affiliated to them, gave them financial and
moral support, provided them with weapons so as to take the authority over in their

* Resolution No. 2 taken in the first session of the council of Al Majma AlFighi AlIslamiin the World Mus-
lim League, held in Makkah Al Mukarramah during the period from 10-17 Sha'aban 1398.
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said, “do not fast until you see the new moon or you camplete the period (thirty days)
and do not break your fast until you see the new moon or complete the period” Also
other sayings stated the same meaning,

Members of the Council
Abdullah Ibn Humaid President of Council signed
Muhammad Ali Al Harkan Vice- President signed
Abdul Aziz [bn Abdullah Ibn Baz member signed
Mustafa Al Zarqa member signed
Muhammad Mahmoud Al Sawaf member signed
Saleh Ibn Othaimeen member signed
Muhammad Ibn Abdulla
Al Sabeel member signed
Mabrook Al Awadi member singed
Muhammad Al Shazali
Al Naifar member singed
Abdul Quddoos Al Hashimi member singed
Muhammad Rasheedi member signed
Abul Hassan Ali Al Husni
Al Nadwi member absent
Abu Bakr Mahmoud Jumi member signed
Hassanain Muhammad
Makhloof member signed
Muhammad Rashid Qabbani member signed
Mahmoud Sheit Khattab member absent
Muhammad Salim Addood member absent

T



FATAWA AL MAJAMIA AL FIQHIA

USING EYE SIGHTING INSTEAD OF ASTRONOMICAL
CALCULATIONS TO PROVE NEW MOON RISE.*

(Unofficial Translation)

All praise be to Allah alone, and all peace and prayer be upon the Prophet after
whom comes no prophet.

The council of Al Majma Al Fighi Al Islami, in its fourth session held in the Head-
quarters of the Secretariat-General of the World Muslim League in Makkah Al Mukar-
ramah during the period from 7-17 Rabie I1 1401, reviewed and discussed a copy of the
letter from the Islamic Call (Da'awa) organization in Singapore dated 16 Shawal 1399
corresponding to 8 August 1979, and which was directed to the attache d’affairs in the
Royal Embassy of Saudi Arabia there. The letter narrated that there was disagreement
between this organization and the organization of the Islamic Council in Singapore, as
concerning the beginning and the end of Ramadan for the year 1399 corresponding to
1979. The Islamic Call (Da’awa) organization thought that the beginning and the end
of Ramadan is based on the Shari'a eye sighting (of the new moon) according to the
generalization of the Shari’a evidences, whereas the organization of the Islamic Coun-
cil in Singapore thought that the beginning and the end of Ramadan - that year - was
based on the astronomical calculations, justifying that (this is concerning the countries
in Asia where the skies were cloudy, particularly in the region of Singapore, where
sighting of the new moon was not possible and this is considered one of the inevitable
excuses, and hence estimation should be done through calculations.)

After extensive study of this subject, on the light of the Shari’a texts and evidences,
the members of the council of al Al Majma’a Al Fighi Al Islami passed a resolution sup-
porting the opinion of the organization of Islamic Call (Da’awa) for the clarity of the
Shari’a evidences they stated.

The council also resoluted that concerning the situations which rise in places like
Singapore and the other regions in Asia, where the skies are too cloudy to allow for the
eye sighting of the new moon, then the Muslims in these places and the like should fol-
low the sighting of the Islamic country which they trust and which dep&nds on the eye
sighting of the new moon, and not on the calculations on any form. This is in observa-
tion of the saying of Prophet Muhammad, peace be upon him, “fast when you see it and
break your fast when you see it (the new moon) and if it was too cloudy for you to be
seen, then complete the period of thirty days.” In another saying, peace be upon him

Resolution No. | taken in the fourth session of the council of Al Majma Al Fighi Al Islami of the World
Muslim League held in Makkah Al Mukarramah during the period 7-17 Rabie 11 1401,

.
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Under all these circumstances and the like, the intentional committor is cons;-
dered a murderer whose act incurs the stipulated punishment - (Qisas)

In legislating the (Qisas) stipulated punishment of death sentence, Islam places the
preservation of the self in the highest levels of the human rights, simply because, if not
for the murderer, there would not have been a murdered one, and if the murderer was
left loose, then the stronger one would indulge in killing the weaker, and in this sense
one soul would be more valuable than the other, a thing which would mean the loss of
the existence and the rights of man, and consequently life on earth would turn into a
chaotic jungle, full of confusion and mischief. When life is like so, man would be unable
to put up with, a thing which is totally contradictory with the principles of Islam, and
what Allah Almighty intended for the earth to be, a place to be populated by man and
to spread on it the principles of right, security and peace. I say again the rules from the
Holy Book of Allah stated here and the few principles from the Sunnah of the Prophet
are only drops from a sea, and just a small part from an immense boundless source. In
their aim and significance, these rules emphasize the sanctity of the self, and prohibit
all kinds of transgression on it, be that a materialistic transgression as in direct murder,
assassination, terrorism, kidnapping and the likewise, or be that moral transgression
touching on its honour and its dignity.

Facing this flow of contemporary talk about the question of the preservation of the
self, the journal raises this question for the researchers so as to elaborate on the princi-
ples and the generalities implemented by Islam for the preservation of the human exis-
tence and the human rights, a thing which is not found in any legislation or in any creed.
And Allah Almighty is The Helper.
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Another verse states:-

“Nor take life - which God
Has made sacred - except
For just cause.””"

The Sunnah of the Prophet came with all the details of the prohibition of murder,
emphasizing the sanctity of the self and the preservation of its existence. On this con-
cern the Messenger of Allah, peace be upon him states:- “Killing a Believer is more
serious in the sight of Allah than the annihilation of the whole universe.”?

Another Hadith states:-

“The first thing to be settled among the people is what concerns their bloods. **
Another Hadith states:- “if the people of the Heavens and the people of the earth
decide on killing a believing man Allah would throw them all in Hell.”®

The Quran stated a general rule concerning the prohibition of transgression:-

“But do not transgress limits
For God loveth not transgressors.”*

Another verse states:-

“Help ye one another

In righteousness and piety
But help ye not one another
In sin and rancour.” ©

The prohibition includes all kinds of transgression. Examples of that, the direct
transgression on the self by murder or wounds, or planting a time bomb in a vehicle, a
plane or in a ship, or preventing food and drink from reaching a person or putting some
lethal substances in his food or his drink, or committing any kinds of acts which would
instigate murder or compel somebody to commit it or committing a false testimony
resulting in killing someone. It makes no difference whether the transgressed person is
a sick person or disabled (senseless) and the transgressor is having all his senses. There
is no difference neither whether the transgressor is one person or more than one per-
son. On this concern Omar Ibn Abi Talib, blessings of Allah be upon him said, “By
(iIOd("’gf all the people of Sana’a took part in killing someone, I would have killed them
all.”

(1) Surat-ul- Isra verse 33

(2) Sunnan Al Nissaie Vol. 7 P. 83

(3) Sunnan Al Nisaie Vol. 7 P. 84

(4) Kanz-ul-Omal Vol. 15P. 34

(5) Surat-ul-Baqara verse 190

(6) Surat-ul- Maida verse 2

(7) AlBaihaqui, Al Sunnan Al Kubra Vol. 8 P. 41
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Prophet Muhammad, peace be upon him said. “You are all the sons and daughters
of Adam and Adam was created out of earth.™("

This fact incurs that man should respect the right of one another in life and he
should be obliged by the covenant taken. Almighty said:-

“And remember We took
Your covenant (to this effect)
Shed no blood amongst you.”?

In the narration of the first incident of murder committed by the son of Adam
against his brother, Allah Almighty described the murderer as the sinful and the loser,
and indicated the kind of punishment awaiting him and showed the judgment against
the murderer :-

“On that account: We ordained
For the children of Israel

That if any one slew

A person - unless it be

For murder or for spreading
Mischief in the land -

It would be as if

He slew the whole people

And if any one saved a life

It would be as if he saved

The life of the whole people.”®

Another verse states:-

“If a man Kills a Believer
Intentionally, his recompense
Is Hell, to abide therein

(For ever): and the wrath
And the curse of God

Are upon him, and

A dreadful penalty

Is prepared for him.”®

(1) AlSuyuti, Al Jamie Al Saghir Vol. 2 P. 288
(2) Surat-ul- Bagara verse 84

(3) Surat-ul-Maida verse 32
(4) Surat-Al Nissa verse 93
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and damage, and protect it against mistreatment and oppression. Another command-
ment is eating and drinking, as in it there is protection of the self and its senses, for this
reason the Porphet, peace be upon him prohibited the non-stop fasting. The elderly,
the ill person, the one on a journey, the fostering mother, are given allowance to break-
fast during Ramadan so as to protect the self from perils. Another rule is the prohibi-
tion of excessive eating and drinking as this habit is the cause of a lot of diseases. On
this concern the Messenger of Allah, peace be upon him said: “the son of Adam never
filled a container more evil than his stomache. It is sufficient for the son of Adam few
mouthfuls of food to support him. If it is invevitable that he eats, then one third (of his
stomache) is for food, one third for his drink, and one third for his respiration. 0

One of the main principles and branches of preserving the self is to protect it
against all dangers and not burden it with what it can not bear, whether that was in the
right of Allah or the right of people. In the first situation Allah Almighty said:-

“And make not your own hands
Contribute to (your) destruction.”?

And in the second situation Allah Almighty said:-

«On no soul doth God
Place a burden greater
Than it can bear.*“®

And in another verse He said:-

“So fear God
As much as ye can.”®

The verses and sayings in this meaning are numerous and they are all directed
towards man, showing that he is responsible about his own safety, and that he should

not subject himself to danger in any way.

Man’s Obligation Towards the Others:-

The resonsibility of man towards the others is by no'means less than his responsi-
bility towards himslef, as in Islam there is no difference between one man and another
except in his relationship with Almighty Allah and His worship. In this concern Allah

Almighty said:-

““The most honoured of you
In the sight of God

Is (he who is) the most
Righteous of you.”®

(1) Sunnan Al Tirmithy. Vol. 4-P. 510

(2) Surat-ul-Baqara verse 195 here the verse is generalized.
(3) Surat-ul-Bagara verse 286.

(4) Surat-ul-Tagabun verse 16.

(5) Surat-ul-Hujurat verse 13
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This misconception has acquired new dimensions in various books and publica-
tions which study the phenomenon of violence, its nature and reasons, because when
those publications discuss this phenomenon, they consider the peculiar case of Al Has-
san Ibn Al Sabah and his group, known as (Hash-shasheen) the dopes, evidence to that
phenomenon. They also consider the peculiar occurences and incidents witnessed by
the Islamic history as evidence to their allegations, ignoring at the same time the
numerous evidences in the history of the other nations.

The writers of these books and articles might have some excuses for their ignor-
ance about the reality of Islam, but still, they should not be excused because the intel-
lectual principles necessitate honesty and compliance with the scientific method in
being objective in searching to know the historical incidents, their reasons, and their
intermingling effective factors. However, inspite of all that, the major part of responsi-
bility falls on the shoulders of the Islamic thinkers for neglecting the explanation of the
principles of Islam and its fundamentals, on top of which is the question of man and
what Islam prescribes on him for his own preservation. The purpose of that is not to
convince a dishonest writer, but rather to explain what might have escaped the atten-
tion of someone else among those who do not know the reality of Islam except through
the allegations presented to them. Also the aim is not the mere gain or the rush towards
positions, but it is the fulfillment of duty and delivery of the message.

I say: the concept of Islam in preserving man is originally based on the Divine Wis-
dom behind creating him and making him the vicegerant on earth. For this reason Islam
made emphasis on man’s rights, on top of which is his absolute right of life, because one
of the fundamentals of this religion is the preservation and maintenance of the five pil-
lars necessary for life which are; the protection of the self from all transgression without
right. From these pillars two Shari’a obligations are emerged, a personal one concern-
ing man himself and another public one concerning his duties and obligations towards

the others.

Man’s Obligations Towards Himself:

This obligations is a basic Shari’a aim, based on the fact that the self is owned by
Allah Almighty. It is not owned by man to have free disposition of it. From this base
there are many branches. Among these branches is that man is ordered to cover his
body with clothes, he is ordered to eat and drink, he is ordered to strive for his food and
drink, so as not to expose himself to dangers. On this concern Allah Almighty said:-

“Q children of Adam!

Wear your beautiful apparel

At every time and place

Of prayer: eat and drink

But waste not by excess.

For God loveth not the wasters"

In this verse there are a number of rules. Firstly the commandment for man to
cover the intimate parts of his body, as in that there is protection of the self from harm

(1) Surat-ul-Araf verse 31
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THE ISLAMIC PRINCIPLES FOR THE
PRESERVATION OF THE SELF

(A case for Discussion)
Dr. Abdur Rahman Ibn Hassan Al Nafisa*

All praise be to Allah alone, a  ul prayer and peace be upon Propeht Muham-
mad.

The wor.ld. or at least major parts of it have recently been subjected to a lot of talk
on the question of man and the presevation of his existence and his rights. This talk is
augmenting, following the changes which occured as a result of the fall of the
materialistic ideology, and the return of millions of people in Europe and Asia to their
former beliefs and convictions, after being oppressively subjugated to the whims of that
ideology. This talk might even augment for a number of different reasons which would
result from the contact or the conflict of civilizations according to the strength or weak-
ness of a certain civilization.

If the question of preserving the self is in such abstract probabilities, this question
is still as old as man himself, according to his beliefs, his traditions and his customs.
Even the tribes or sects which make of their society members a victim of their rituals
and their ceremonies, they nevertheless see in that act a preservation of the self, even
though the others may consider that act to be a wrong practice. So the question of man
and preserving him will continue to be an issue interchanged by man himself, every
time and everywhere. What might result as ebb and tide, would be subject to the civil
changes and the circumstances of time.

What is important in this case for discussion is not the question of the preservation
of man in its generalization, but what we are concerned with in this situation is the rule

of Islam on it.

It is no doubt that the discussion of this question is of vital importance when
opposed to the extensive talk and to the misconceptions infused with it about it in
Islam, be that from those who do not know its truths and its principles, or from those
who judge it through the behaviour of one individual or a group of individuals without
knowing whether that behaviour is related to the Shari'a or to Islam.

I said: some of these misconceptions is the flood of articles and commentaries dif-
fused in the media in which their initiators allege that disputes among Muslims are
spreading vastly, leading to conflicts between them, the aim of these allegations is to
make the readers deduce from them that Islam is not concerned about man or about
preserving him, and hence the layman would relate the problems of terrorism and vio-
lence to the nature of Islam and its civilization.

*  Editor -in- Chief.
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Secondly:- Assignment of the Best:

The Imam of Muslims has to assign the best of people for the post of a judge, those
who are pious and of strong characters. Those who seek this position should not be
appointed. This desire of theirs should be a reason for refusing them that position.
Prophet Muhammad, peace be upon him said, “we do not appoint to this job someone
who runs after it or someone who is desperate for it.”

Thirdly:- Behaviour of the Judge:
A judge should abide by the following:-

1 - He should not shut his requesters off. A judge is obliged by the Shari’anot to abstain
from carrying out his responsibilities without excuse. In this concern Prophet Muham-
mad, peace be upon him said, “The one who has been chozen by Allah to take care of
the affairs of the Muslims, and then he is shutting himself off their needs and cares not
about their poor, Allah will not respond to his needs. “So a judge is not permitted to
shut himself off except in his time of rest, and he should not postpone and delay hearing
the opponents unless he has an excuse.

2 - Refusal of Gifts and Bribes:

The jurists mentioned that it is not permissible for the one who is holding a judicial
post to accept a gift from one he is not used to exchange gifts with, whether a litigant
who appears in his court or otherwise, because if he accepts that gift, the giver might
use it to get a favour in return. A gift also makes the receiver submit to the will of the
giver even if he was wrong. But if the judge was used to exchange gifts with somebody,
he may accept that from him as that became a habit between them. He might even
accept a gift from the next of kin. The authority has the right to confiscate the gifts if
they came through illegitimate method.

A judge is also forbidden to take bribes because in them there is evil and mischief.
Prophet Muhammad, peace be upon him said, “Allah curses the briber and the
bribed.”

3 - Judging When In Good Mood and Temperament:

A judge must judge between people when he is in a good mood and good temper-
ament. He should not judge when he is neither angry, nor glad, neither hungry nor
thirsty, neither gloomy nor sleepy or when he is feeling cold or feeling hot. He should
not judge when his mind is too busy. In this concern Prophet Muhammad, peace be
upon him said, “a judge is not to judge when he is angry.” He should not volunteer to
fast during the day in which he has sessions, for the fear that hunger and thirst might
have negative effects on him.

4 - Restrictions on the Judge’s Work:-

The jurists implemented some restrictions on the work of the judge. Some of those
are that, he is not to judge for neither one of his parents or his sons and daughters for
the allocated punishmet of an accusation, but he might judge them with a higher
punishment. He is not allowed to stand witness for them or against them or against his
enemy, but he is allowed to stand witness for his enemy and judge for him but not

against him. A judge is not allowed to host one of the litigants without the other for in
such act there is favouritism.



* Justice Before The Islamic Judiciary

3 - Necessity to Reveal Evidence:

In order that each one of the opponents gets his due right. the Islamic Shari‘a is
concerned about the duty to reveal evidence for the preservation of the rights, and as
a guarantee of justice by means of clearing the situations for the judge so as to be able
to make the right equitable decision. Allah Almighty says:-

“The witnesses

Should not refuse

When they are called on
(For evidence) ‘"

And in another verse, Almighty says:-

“Conceal not evidence
For whoever conceals it
His heart is tainted

With sin. And God
Knoweth all that ye do.”?

Prophet Muhammad, peace be upon him said, “shall I tell you about the best of the
witnesses ? The one who gives his testimony even before he is asked."

The Islamic Shari’a did not only acknowledge the duty to give a testimony and bear
its consequences, but it also implemented the guarantees and the conditions for the
achievement of the purposes for which it was legislated. The Shari’a warned against
perjury and considered committing that a cardinal sin. In this concern Prophet Muham-
mad, peace be upon him said, “shall I not tell you about the biggest of the biggest sins?
And they said please do, Messenger of Allah. He, peace be upon him said, joining
other gods with God, disobedience of parents and perjury. Prophet Muhammad also
showed the right method to testify when he explained that to the man who came to tes-
tify. The Prophet, peace be upon him asked the man do you see the sun ? The man
answered yes. Then the Prophet, peace be upon him said to the man you only testify on
something when it is as clear as this sun otherwise you do not.”

4 - The Implementation of Obliging Rules For The Assignment of Judges:-

Because of the importance of the post of the judge, the Islamic Shari'a

implemented conditions and rules to conform with that importance. These conditions
are:-
Firstly:- The conditions for assigning a judge:- The jurists stated that the assignment of
a judge would not be correct unless it fulfills these conditions:- Islam, puberty, sanity,
freedom and not suffering from blindness. He should not have been subjected to a
(Hudud) punishment. He should be fair, incorruptible, knowledgeable in the Sunnah
and its rules and the methods of the previous judges. He should have the ability to con-
duct independent reasoning. He should also be knowledgeable in Arabic linguistics,
abrogation and the means of narration.

(1) Surat-ul- Bagara verse 282
(2) Surat-ul- Bagara verse 283
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you before you appear infront of me for the (Hudud) complaint that reaches me would
be subject to punishment.” Advocacy and recession for condoning the (Hudud) is per-
missible before they reach the authorities, as that act complies with the principles of
Islam which call for the protection of Muslims. The jurists are on agreement that the
robber and the thief after being caught and their cases raised to the authorities, the
stipulated (Hudud) punishment would not be dropped from them even if they declare
their penitence. They are to be punished. The jurists also agreed that it is not permissi-
ble to take ransome money from the adulterer, the thief, the wine drinker, the robber
and the like so as to be pardoned and the (Hudud) suspended from them. To take
money in such a way is (Haram) forbidden. Prophet Muhammad, peace be upon him
forbade taking money in exchange of suspending the (Hudud) punishments.

Justice Before The Regulation:

Islam’s acknowledgement of the principle of justice before the regulation would
not be realized except when the judiciary implements and applies that principle openly
and clearly. To enable the judiciary carry out that duty, the Islamic system made these
rules:-

1 — Uniformity of the Judiciary:

This means that all the courts are the same and that they do not differ with the dif-
ferent people who appear before them. In Islam there is no special court or special
privilleges for a certain social class, as it used to be in the systems of the past. In the
Muslim system all people are equal before the regulation. There is no discrimination
because of race, social class or colour. In Madinah, Prophet Muhammad was the sole
judicial authority.

It is not considered a violation of the principle of the uniformity of the judiciary
when a judge is located in one court or assigned for handling certain kinds of cases, such
as the (Hudud) cases or felonies or the civil affairs, as long as there is no differentiation
between the opponents. The authorities have the right to assign a judge in one place or
in one court where the judge would be the authority there. A judge may also be
assigned with limited authority as seen suitable for the achievement of justice, as he is
the one who undertakes that duty.

2 - Equality in The Judicial Procedures:

In order that every individual in the Muslim society enjoys the right of equality
before the regulation, Islam obliges the judge to observe the procedures which would
lead to that equality. It is necessary that the opponents are to be treated equally
whether in the method of the summons to court, the hearing of their statements, free-
dom to speak and say what one believes. There must not be any discrimination between
the rich and the poor, the weak and the powerful. Prophet Muhammad, peace be upon
him said, “the one who is tested with being a judge for Muslims, let him be fair between
them in considering each one of them even where he seats them.” If one litigant is
treated kindly'and differently from the other one, this kind of behaviour would bring
despair into the heart of the other and would feel that he would find no justice.

= BB
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Justice Before Regulation:-

a—The Concept of regulation in Islam :- It means Shara’, Shari'a and the Shari'a rule.
What is meant by that is the set of legal rules and principles which regulate man’s life
on the extent of his existence at any time and at any place. The real source of all that is
Allah Almighty. Therefore submitting to this regulation is to be done as implementa-
tion of the Shari'a of Allah Almighty and not for the account of a human being. By so
doing, justice and equality of all people before the regulation would be achieved. The
Imam of Muslims, the governors and the governed are all equal before the regulation
as they are the same before Almighty Allah. Everybody has rights, and on him there
are obligations equitable with these rights.

b - The Practical Application

of this Concept :- For the materialization of this concept and applying it as a com-
prehensive system and a realistic substantial behaviour, the jurists stated that the rules
and regulations applied on the common people are to be applied on the Imam of Mus-
lims himself. The teachings of Islam always state that there are no clergymen who are
not subject to the regulation or noblemen who refrain from work or dignitaries who are
above the regulation and the authority, but all people make one Ummah and are
treated equally before the Islamic regulation. Before the judiciary, the nobleman, the
commoner and even the Head of the State are all the same. Evidence of that is derived
from the position taken by Prophet Muhammad, peace be upon him towards the inci-
dent of theft committed by Fatima Bint Al Aswad Al Makhzoomeyah. People wanted
somebody to tell Prophet Muhammad, peace be upon him about that incident and
request him to pardon her. People agreed that only Usamah Ibn Zaid Ibn Haretha was
the one who would dare to make that request as Prophet Muhammad, peace be upon
him likes him so much and would not deny him that request. But when Usamah made
that request, the Porphet, peace be upon him blamed him and said, “would you request
a favour in the bounds of Allah ? What brought about the destruction of (Bani Israel)
is that if a nobleman from them steals, they would let go of him, and if a weak com-
moner among them steals, they would impose punishment on him. By the One in whose
Hand Muhammad’s soul is held, if Fatima, the daughter of Muhammad had stolen, I
would have cut her hand.” By such statement, the Prophet, peace be upon him affirmed
that the relatives of the Prophet, before the rules of the Shari’a are on equal footing
with the weakest of Muslims. One regulation is applied on all people.

It is also narrated that Khalifa Omar Ibn Alkhattab imposed the (Hud) stipulated
punishment on his son Abdul Rahman for having drunk wine. In this way, Islam
banished the class system on which legislation was founded for some nations.

C - Inevitability of Implementing the Regulations:-

The right of justice before the regulation would call for a fundamental obligation
from the rulers and governors in the Muslim state to observe the principle of the non-
suspension of the regulation and the punishments imposed by it. This is particularly
concerning the stipulated punishments (Hudud) It is never permissible to suspend
these (Hudud). This is what is directed by the acts of the Prophet, peace be upon him,
and the consensus of the jurists of the Shari’a. It is narrated that Prophet Muhammad,
peace be upon him said, “condone one another for the (Hudud) punishments between
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JUSTICE BEFORE THE ISLAMIC JUDICIARY
Dr. Hassan Muhammad Safar*

Islam regards justice as a basic principle and a major objective, prior to considering
it a moral virtue. For this reason Allah Almighty made justice the base of creation.
Almighty says :-

“And the Firmament has He
Raised high, and He has set up
The Balance (of Justice)

In order that ye may

Not transgress (due) balance
“So establish weight with justice
And fall not short

In the balance *("

* Justice is also the original message for which messengers were sent down with the
Books. Allah Almighty says:-

“We sent aforetime

Our apostles with Clear Signs
And sent down with them
The Book and the Balance

(Of Right and Wrong) that men
May stand forth in justice.”?

According to all that, justice in Islam is absolute under all circumstances, and
hence it is considered in the Islamic system one of the most important matters acknow-
ledged by Islam, as the settlement and security of the Muslim society would result from
spreading it. The fields of justice are numerous, and it comes under all the rules legis-
lated by Almighty Allah, and under all the questions of the human behaviour. Justice
is considered in the affairs of dealings and transactions and testimonies. But in the field
of government and the judiciary, it plays a very important role, because the two fields
represent the major domains where the principle of justice, advocated by Islam is
applicable on a large scale, as being one of the basic principles upon which the govern-
ment and the judicial systems are formed.

*  Assistant professor of government systems at the department of Islamic studies, King Abdul Aziz Uni-

versity, Jeddah.
(1) Surat-ul- Rahman verse 7-9

(2) Surat-ul- Hadid verse 25
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TI.IiS _qualily is even considered part of faith. Prophet Muhammad, peace be upon him.
said in this concern, “One of you would not become a believer until one loves for his
borther what he loves for himself.”

As wc can see, Islam cm{)hqsizcd the principle of the genuine brotherhood, and set
the specifications for that principle, so that it would not turn into mere empty utter-
ances. In SU'Ch atmosphere of true brotherhood inequity would vanish particularly in
the economic sector.

4 - The Cultural Factor:

The acute intellectual and cultural differentiation in the society is one of the funda-
mental elements of inequity and injustice in all aspects of life, particularly the economic
arena. The economists acknowledged that one of the most effective factors in the way
of distributing the national revenue is the intellectual factor. If literacy and knowledge
are available only to few categories in the society, then in the same manner, wages and
the other profits would be limited to few categories of people as well. Thisis on the level
of equity and justice, and as for growth, the society in which illiteracy and ignorance
predominate, would have a very narrow chance of development. For this reason Islam
is concerned about knowledge and its diffusion through the Muslim Ummah, opening
the way for whosoever searches knowledge with no regard to his financial capabilities.
The state is obliged to give financial assistance to the students who are unable to pay for
their education. Khalifa Omar Ibn Abdul Aziz, blessings of Allah be upon him said,
“give education allowances to the students and let them devote their time to studying.”
In this way all people would have equal chances for education which would spread
among the members of the society, and so one basic condition necessary for the
achievement of equitable development would be available.
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The Environment And Its Effect on Equitable Development:

The effect of the environment with all its spiritual, social and cultural factors and
elements in the economic field is acknowledged by the economists, particularly in the
field of development. One economist says that the explanation of development should
come from outside the economic factors, or in other words from the surrounding envi-
ronment.

What Islam offered in this concern is:-

1 — The Spiritual Factor:

In studying the holy Quran and the Sunnah, one finds out that both of them are giv-
ing much concern to the subject of justice in all fields including the economic field.
Hence justice constitutes one part of the Muslim faith. A Muslim understands that all
the wealth he is temporarily possessing is actually the property of Almighty Allah who
ordained on the Muslim to give the rights of the people from that wealth. Islam stresses
the question of the relationship between production and equity on the basis that equity
is one essential condition for production and its growth continuously. If more growth
is required, then equity should be reinforced proportionately. To this meaning.
Prophet Muhammad, peace be upon him said, “whenever people abstain from paying
Zakat, Allah Almighty would deprive them of rain. ” In another saying:- “Nay ! no
wealth whether on land or on the sea perishes unless Zakat on it was denied.”

2 - The Political Factor:

Islam paid considerable attention to this factor, and presented the regulations and
guarantees which would secure the establishment of a rational political system in which
authority is guided by the sense of concern and responsibility, for securing all rights and
duties of those governed. Islam is also concerned that the ruler should always be on the
side of the weaker, even though it is known that the authorities are always inclined in
their economic policies, to support the stronger categories, but in Islam as legislation,
we find just the opposite. Abu Bakr, the first successor of Prophet Muhammad, in his
first statement said addressing the Muslims, “the stronger amongst you is weak until I
take the right from him, and the weaker one amongst you is strong until I take the right
for him. “Islam has implemented the basis for the strong state which most of the
renouned contemporary economists consider it the most important element of equita-
ble development.

The Social Factor:-
The social relations, and the values which connect the individuals to each other,

and determining their stand towards one another and the exchanged feelings, all these
would affect substantially in the economic activity in all its aspects. If negative qualities
such as selfishness and greed dominate the society, then great mischief would reign in
all economic activities, but if positive qualities such as self denial, brotherhood and
honesty reign, the the economic activity would become a healthy process. As a rein-
forcement of this factor, Islam raised the slogan of Islamic brotherhood. Allah
Almighty said:-

“The Believers are but
A single Brotherhood.”

=839 =
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As such, this system would achieve the kind of growth accompanied by the equity of
distribution. Profit is not left to circulate among the rich ones only, the thing which
would result in inequity of distribution and the obstruction of growth.

3 — The Factor of Distribution:

The Islamic economy included a network of distribution based on a number of axis
which would enable it to achieve both growth and equity. The Islamic economy paid a
considerable attention to the distribution of the natural resources as they constitute the
starting point in the way to growth and distribution. The achievement of equitable
development would become easier if the distribution of the natural resources was done
correctly and wisely, or otherwise it would be very difficult. These natural resources are
land, water, energy and minerals.

Concerning land, there are so many Islamic legislations as regard to ownership.
Some of these legislations are concerning land revival, land seizure, where no land
owned by someone is taken and appropriated to someone else, and no land is owned
simply after putting the demarcation stones on it, all this so as to guarantee equity and
wise distribution. Although appropriation of land is usually carried out after the orders
of the authority, nevertheless, it is normally done according to the capabilities of the
beneficiary from one side, and the equity of distribution from the other. It is narrated
that Khalifa Abu Bakr, blessings of Allah be upon him, appropriated a piece of land to
Talha who took the document of ownership to Omar Ibn Alkhattab blessings of Allah
upon him, so as to put his name on it as witness.

Omar Ibn Alkhattab refused to put his seal on the document because Talha was
favoured with that land and other people received nothing. Such Islamic stance is
applicable on all the fundamental properties necessary for all Muslims. It should be
remembered that all people at all times have rights on these properties. Omar Ibn
Alkhattab, blessings of Allah be upon him said:-

“do you want the latter people come and find nothing ?”

Prophet Muhammad, peace be upon him said “people are partners in three things;
water, fire, and herbage.” Concerning minerals, the predominant opinion in the
Islamic jurisprudence is that minerals, are subject to public ownership, so that all
people would have the chance to benefit from that and that the government should

imploy them wisely.

Bequest :-

Bequest is a means of achieving equity and not only distribution of wealth because
it is also a means of growth. Bequest, under the Islamic system, is not too limited to
loose its distributive effect and not too extensive to loose any meaning. Being so it plays
a major role in achieving equitable development. When a person knows that his wealth
is going to be inherited by his closest kinship, one would exert more effort in saving and
investing, and would try to avoid wastefulness and squander by way of protecting his
inheritors after him. In all that there is encouragement for more growth and develop-
ment, giving way for exchanging properties among many people and not to be in the
monopoly of only few. Hence at the beginning of each generation bequest is redistri-
buted and that helps in the redistribution of wealth continuously on the level of the
whole society.
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Zakat is an instrument of equity on the different levels. As far as ordinance is con-
cerned, the subject of Zakat is the wealthy capable people. The poor ones are not sub-
ject to the payment of Zakat, contrary to so many taxation systems. As for its expendi-
ture and distribution, Zakat is directed to the poor categories in the society, not like the
taxes, whose beneficiary are, in most cases, the rich people themselves, in this way
Zakat participates in the achievement of equitable development and the good life for
the Muslim society, as seen in consolidation, cooperation and self denial without the
least notion of selfishness, envy or jealousy. Zakat is also utilized to support the poor
one with the capability of producing wealth as he is not simply given a purchasing
power, but rather a production power. It is discovered lately that such method is the
newest of the economic doctrines and schools of thought for the achievement of equit-
able development. Zakat is an instrument of production and growth, an equitable
growth. Spending Zakat in.its proper channels, and the impermissibility to transfer it,
as long as there is needy persons, means that poverty is hunted down wherever it is
found, and hence participate in the achievement of the regional development which is
part of the overall equitable development.

B - The Public Loans:

The Islamic economic jurisprudence strongly avoids falling into the pitfall of public
loans even if they were devoid of the usurious,interests, as long as there is uncertainty
of the capabilities of the country for the repayment of these loans in the future, however
essential that financing might be. This avoidance is stressed for the fear that it would
harm the future generations. The importance of justice between the different genera-
tions is also stressed so as to separate the permanent development from what might dis-
turb it.

C - Financing Through The System of

Sharing In The Results:

Interests rate is non-existant under the Islamic economy, therefore there should be
a means to act as a strong link between the capital owners and businessmen. This link
can be found in the determination of profit through the system of sharing in the results,
which is implemented by Islam and is given all support. It is not limited to the dealing
of the capital in cash with labour, but it is extended to the dealing of the cdpital in kind
with labour through a number of financial deals, as for instance, partnership, crop shar-
ing and the lease of plantation, (Al Salm) forward buying and the contract of manufac-
ture. These deals would satisfy effectively the requisites of the capital owners and the
business people. Islam left the determination of the amount of share in the profit to the
discretion and agreement of both parties, away from all kinds of monopoly and
unnecessary control, even if that comes from the state. This system of partnership helps
in attracting capital for employment, where the owner of the capital does not necessar-
ily carry out the deals in that partnership by himself, although he would have the oppor-
tunity to participate actually in studying the projects presented for implementation.
The experts in the economic and financial affairs, and who do not have enough capital
are encouraged, under this system, to employ their experience and their capabilities in
proposing the productive projects, without the interference from the capital owneres.
Both parties Would share the profit and in case of loss, the capital owner would burden
that loss, and the loss of the expert is the time and effort wasted with no tangible result.
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rated that usury'is one means of injustice extending from the personal level to the local
and the international levels. Allah Almighty says:-

“But if ye turn back

Ye shall have

Your capital sums

Deal not unjustly

And ye shall not

Be dealt with unjustly.”"

The prevalence of the interest rates and leaving the financial surplus in the hands
of the private sector would result into the obstruction of growth from one side and
inequity of distribution from the other, and the exhaustion of resources and injustice
done to the future generations. The presence of these factors contradicts with the
achievement of the equitable development.

The Financial Factor:

This factor plays a major role in the growth process as regards to its achievement
and its characterization as being just or unjust. It is all the same for government expen-
diture, taxes or loans. the secular economy has utilized this factor to play this role on
the level of investment and the achievement of equity and more of it concerning the dis-
tribution of income. But nevertheless, this effort is of a limited effect in arriving at the
equity of distribution, and it was even a factor of obstructing growth itself because of
the taxation policies practiced, particularly in the developing countries. These policies
hinder investment, destroy its framework and discriminate unjustly between the differ-
ent economic categories and sectors. Then comes the government expenditure, and as
a result of the interests there, which force it to play that role, although its basic role is
to give support to the growth process and to achieve more equity. For this reason so
many international organizations and intellectuals who call for the necessity of reform-
ing the financial frames as a fundamental condition for the achievement of equitable
growth.

The Islamic economy contained this financial factor to play its role, participating
in the achievement of equitable development as in the following:-

(Zakat) alms:

(Zakat) is a medium of growth and equity which participates in the achievement
of equitable development, It is different from taxes, because for a Muslim it is one of
the corners of Islam, and it is defined by the Wise Legislation in its different aspects.
What is left for the discretion of the leader of Muslims is limited and insignificant so that
it would not be subject to whims and desires. Zakat is an instrument of growth as it
organizes the payment and distribution of wealth with the purpose of investment and
not leaving wealth idle and not circulated, or else it would be consumed up by (Zakat).
It enriches the poor and preserves or increases the wealth of the rich, as no wealth
decreases from the payment of Zakat as it is narrated in the Hadith, From another side,

(1) Surat-ul- Baqara verse 279
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That is good and pure, and We
Will bestow on such their reward
According to the best

Of their actions.”"

Islam has set a system of financing which deals efficiently with the surplus, and
reemploys it in the process of production. There are legislations and rules which call for
more production, and other legislations which call for the control of consumption, lead-
ing the way for saving and surplus. Usury and the accumulation of wealth are forbid-
den. (Zakat) alms is ordained. This means that all the surplus should be employed as
long as there are the formulas of investment and financing, capable of carrying out a
wise utilization of that surplus. For production to continue, there should be marketing
of the products. Islam has provided so many guarantees which would secure the estab-
lishment of an effective market away from the harmfull monopolies and the gov-
ernmental unnecessary oppressive control. Some examples of these market formulas is
the (Salm) or forward buying and (Istisn’a) or contract for manufacture and rent and
the other forms which open the way for marketing.

Islam, in its concern with the process of production, has implemented the neces-
sary controls which would make of that process a real process of production. There is
the notion of (Haram) prohibition and (Halal) permission, and also the notions of
squandering and wasting and the notion of moderation. Without these controls, the
whole process would only be a process of wasting the resources and the energies. The
regard of the importance of production in Islam is superior to any other regard in any
religion, any doctrine or any other system. Neglecting this duty of production, is neg-
lecting an Islamic holy duty. A society without development or there is inequitable
development in it, is a rejected society in Islam.

Economic Factors Favouring The Accompaniment
Of Equity And Development Under The Islamic Economy:

For equitable development to be lived practically and to be felt by the individuals
and societies, some economic and non-economic factors are to be fulfilled. Some of the
economic factors are:-

1 —The Monetary Factor:

This factor plays an essential role in economy on all levels, particularly the level of
implementing development or hindering it, and the level of achieving economic equity
or otherwise. One of the most noticeable negative effects of this factor is the prevalence
of the interest rate (usurious average). The presence of the interest rate and the presen-
tation of money to certain establishments and neglecting others would lead to the
obstruction of the development process from one side and hindering equity from the
other. The removal of such obstructions and such systems, is very essential for the
achievement of an equitable development. This is what Islam did when it prohibited
usury (interest rate) in all its aspects and forms and amounts. The Ouranic-text-nar-

(1) Surat-ul- Nahl verse 97
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of populations was highly advertised for increasing the work force and hence lowering
the wages. From all these procedures we notice that this economic thought has affirmed
the opposition between growth and equity and has followed a policy of favouring
growth over the equitable distribution.

We also find that the classical school in its old and new trends has philosophised the
idea of favouring growth over equity - and hence followed the sort of policies which
would enable it to achieve the reduction of wages and the increase of profits, and to
maintain this situation otherwise recession would hit the society and growth would
stop. The later comers of this school have considered the interest rate from its different
angles. This interest rate is one fundamental factor of injustice together with the market
monopoly. It is quite obvious how that has negative effects on equitable distribution.
This school has reinforced the predication that; growth first and equity later.

When the Kanezian school of economic thought first appeared, it was following
the classical footsteps, stating the same predication that growth and equity are in a state
of opposition and that for the growth process to take place it is necessary to find
inequity in distribution. Later on Kanez advocated the importance of equity, not for
moral or humanistic reasons, but for economic purposes.

Meanwhile, new doctrines stating opposite predications have come into existence.
They stated that growth does not automatically lead to the improvement of distribution
and the achievement of equity, but some other conditions and situations are to be fulfil-
led to attain that purpose. They also stated that growth does not oppose equity, but that
they compliment each other. Some of them even said that for the achievement of
growth, equity of distribution must be achieved first. However the strategies and
policies for materializing those ideas are still in the initial stage.

Concern of Islam with Production:

The process of production finds a deep concern and support from Islam, although
on the individual level, this process is an instictive one. So that the whole society, gov-
ernment and people, take part in this process,Islam made it a spiritual requisition and
not a mere economic one. Production is ordained the same way prayer and fasting are
ordained. The regard given by Islam to production makes it the fundamental corner
stone for the fulfilment of man’s vicegerency and the population of the earth. Allah
Almighty created for man the potentials of wealth and all the resources and left him
with the responsibility of converting and processing these resources into utilizable, use-
ful products, necessary for man’s existence and his civilization. The concern of the
Islamic economy with the production activity surpasses to a high degree the concern of
the secular economy. Allah Almighty promised the devout Muslims to provide for
them selves all that is needed for the process of production, resulting in living a good
life. Almighty Allah said:-

“Whoever works righteousness
Man or woman, and he has Faith,
Verily, to him will We give

A new Life, a life
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THE ISLAMIC ECONOMY AND
THE EQUITABLE DEVELOPMENT

Dr. Shawgi Ahmad Donya*

Equitable development is the overall productive efforts which are based on
the ideal exploitation, rather than the utmost exploitation of the resources and
the potentials, bearing in mind that all the members of the society are to benefit
from the fruits of these efforts, according to the established rights. This develop-
ment should not be maintained on the expense of other socicties or the future
generations.

The Secular Economy and Equitable Development:

The achievement of growth in the beginning of the development process,
can be attained only on the account of equitable distribution, as the achievement
of equity affects negatively the development process. This is a basic presumption
on which most of the trends and schools of the secular economy are based, even
though its followers are beginning to lose faith in it. We find' that the secular
economy, and particularly the capitalistic economy has opted for the preference
of growth over the equity of-distribution, because, as they think, when growth
is achieved, the inequitable distribution would soon vanish and it is turned into
equity. However, to start with the equitable distribution would affect negatively
on the growth and its prerequisites. Taking this stance, the secular economy can
be named the inequitable development. Although inequity had been manifested
during the first and the middle periods of the existence of the secular economy,
in the form of favouring one group of people over another, and one economic
sector over the other, but nevertheless, in the final stage, this economy attained
new dimensions as far as inequity is concerned. There is inequity - on the state
level and on the generation level. Inequity on the future generations can be seen
through the exhaustion of the resources and the destructive pollution of the dif-
ferent aspects of the environment in which man or animal would not be able to
live in if it was not a healthy one.

The question of economic growth was the focus of the commercial thought. The
advocates of this thought had called for the reduction of wages so as to reduce the cost
of production, giving way for exportation for more wealth and more growth. Agricul-
ture had been given the lowest economic consideration, also for more growth. Increase

*  Professor in the department of Islamic.-economy, Um Al Qura University in Makkah Al Mukar-

ramah.
- Published a number of books and researches on development in addition to his interest in Islamic

economy.
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ical, social, religious, cultural and political. the means of this betterment might be
through waging war, through talking and convincing or through legislation or through
spreading virtues and advocating the moral and spiritual values. Islam emerged with all
these values and virtues, but during some periods, there was some juristic stagnation
calling for the cease of independent reasoning, and this idea of codification is a renewal
of the call to the application of the Shari*a rules.

2 - Meanings of Texts:

Juristic texts are likely to have more than one meaning and interpretation . Some
of these interpretations are related to the language and others are not. This problem of
difference in interpretation needs to be treated and solved. Jurists of the earlier times
tackled this problem, each in his own method and means, in accordance with their
knowledge and the conditions of their time.

3 - Differences Between Jurists and the Schools of Thought:

The Gifferences between jurists and the different schools of thought is one of the
justifications for the implementation of the idea of codification of the Islamic juristic
rules in our time. This codification would eliminate some of these differences. This
codification does not mean bringing about something different from the rulings of
jurists of earlier times, except in style and form, because codification is based on the
texts of the Islamic legislation, its general principles and its comprehensive fundamen-
tals, without opposing them. This would mean the affirmation of the continuation of
the rules of the Shari’a and the independent reasoning of the jurists with the consider-
ation of the innovations and the new situations.

4 - Change of Ruling with Changing Circumstances:

The fundamentalists state that the existence of a rule is reciprocal with the exis-
tence of its cause, and that the causes of the rules are most of the time connected with
their circumstances. Whenever these circumstances undergo any changes, the reasons
and causes would undergo the same change and hence the rules would also change with
the changing customs and traditions and the type of interest in question.

5 - Innovations in Everyday Life:

It is imperative on every Muslim jurist to work his independent reasoning to derive
a ruling for any innovation. It should not be accepted that he remains silent towards the
innovations of the contemporary life, as the general fundamentals and principles of the
Shari’a would need such independent reasoning to enable the derivation of the detailed
ruling for every innovation.

The Future of Islamic Jurisprudence:

We are hoping for a developed Islamic jurisprudence in form and in content, fol-
lowing the texts of the Shari’a in its two sources, the Holy Quran and the Purified Sun-
nah. This jurisprudence should be able to respond to the changing need of contempo-
rary life, so as to solve the accumulating problems of our day. This idea of codifying the
rules would prepare for the implementation of this jurisprudence which would protect
the Muslim people from the perils of the continual running after the foreign laws which
do not agree with their religion, their morals or their customs.
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derived from the sources. In response to this request, Imam Malik wrote his book (Al
Muwata) or the simplified. After finishing it, the book was copied down in a number
of copies. If this had happened a number of centuries ago, we require to do that again
inour time, 5o as to preserve the Islamic heritage and respond to the needs of our time.

The Othmani Empire and Codification

One of the most remarkable aspects of the Othmani Empire is the unique service
rendered to Islam, manifested in the codification of the Islamicrules in a journal named
“Majalat Al Ahkam Al Adliyah” which is still used as reference in some of the Muslim
countries. This journal included all the titles of Figh. It continued in application in all
the countries under the Othmani rule, although the application of that journal was not
obligatory. All the circumstances then were favourable that the journal assumes a high
place in the Muslim world and stands in the way of the invasion of the western laws.
Contemporary Trends of Codification

Alot of jurists and writers have participated in the disussion of the idea of codifying
the Islamic rules. These writers and jurists are categorized in three categories. These
are the absolute supporters of the idea of codification, the absolute opposers, and those
in the middle who are supporting the principle of codification, but are having certain
conservations and conditions. They constitute the majority of the people. Those who
oppose do not suspect the advantage of this codification, but they rather suspect the
capability and the purpose of those who would carry it out. Any way these objections
constitute a kind of guarantee that once the idea is carried out, it would achieve the
desired purposes. This would mean that Muslims should be very cautious in nominating
the people to carry out this idea of codifying the Islamic rules, or the choice of the rules
to be codified.

Some official organizations started actively in carrying out this idea, and are still doing
so. They have issued a number of juristic encyclopedias, including so many Fighi rules
and principles, but anyhow nothing of these Fighi writings has received the official
issuance to attain the obligatory nature. Some of these organizations are found in
Egypt, Kuwait and Iraq, Also efforts are exerted by the Gulf States Cooperation Coun-
cil in the field of codifying the Islamic rules and also efforts of the World Muslim
League and the Arab League.

Efforts of the Saudi dynasty:

The people charged with authority in this country, since the time of unification of
the country under the Kingdom of Saudi Arabia, have shouldered the responsibility of
the application of the rules of the Islamic Shari’a. The Late King Abdul Aziz, may
Allah have mercy on his soul, issued a directive for the formation of a committee to
write “Majalat Al Ahkam Al Shariyah” or the Journal of the Shari’a rules. Also the
Late King Faisal, may Allah have mercy on his soul, directed the Board of Scholars in
1393 H to study the possibility of compiling and documenting and codifying the correct
sayings (rulings) of the jurists.

Justifications of Codification in the Presnet Time:

1 - The desired codification is a means of betterment and referring to the Holy Book
and the purified Sunnah. The methods of betterment of societies differ with the differ-
ent circumstances of time and place and the different aspects of life, whether econom-
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To God and His Apostle,

If ye do believe in God

And The Last Day

That is best, and most suitable
For final determination.

Application of Codification in Different Islamic Eras.
The practical application of Islam was manifested in a number of ways and
methods, some of which are seen in the following:-

Documentation and Compilation of The Holy Quran:-

Prophet Muhammad, peace be upon him received the Holy Quran as inspiration
sent down to him from Almighty Allah. There were scribes with Prophet Muhammad,
peace be upon him, who used to compile and document the Holy Quran. In this way
documentation was the means chosen by Prophet Muhammad peace be upon him for
the preservation of the Holy Quran. Khalifa Omar Ibn Alkhattab blessings of Allah be
upon him gave an advice to Khalifa Abu Bakr, blessings of Allah be upon him to com-
pile the Holy Quran. All the companions of the Prophet, peace be upon him agreed on
that Shari’a idea with public interest and as a result the Holy Quran is preserved, gen-
eration after generation, till this day. As the Holy Quran was compiled in different
manuscripts, The Khalifa Othman Ibn Affan ordered the unification of these manu-
scripts into one manuscript so as not to give rise to any kind of discrepancy and tumults
in the future. This unified manuscript of the Holy Quran was named “Al Mus-haf Al
Imam” or the basic Mus-haf. The other manuscripts were destroyed. This action, in
reality, was a sort of documentation, and codification.

Compilation of the Sunnah:

The Sunnah is the method and the system and way of life of Prophet Muhammad,
peace be upon him, in all his acts and all his sayings, whether related to the religious
rituals, the beliefs or the dealings. As concerning the compilation of the Sunnah,
Prophet Muhammad, peace be upon him, first prohibited that so that it would not be
mixed with the Holy Quran, but later on he, peace upon him, gave his consent to that.
During the time of the Khalifas, the idea of compiling and documenting the Sunnah was
carried out and hence the volumes of “Sahih Al Sunnah” came into existence, compos-
ing with the other volumes on the Sunnah such as “Muwatta Imam Malik™ “Al Mus-
nad” of Imam Ahmad and “Musnad Al Humaidi” references of the Sunnah. It is no
doubt that this documentation of the Sunnah proved to be of great value to all Muslims
who are on consensus about this documentation which is one method of authentication
and a juristic precedent.

Documentation of (Figh) Jurisprudence.:

As the problems of people differ from time to time, and rulings are needed to pro-
vide solutions to these problems, the jurists, of the different times, embarked on writ-
ing. As a result there were numerous (Mujtahid) and numerous (Mazahib) or schools
of thought. Each school of thought documented its method. This kind of documenta-
tion was a new trend which was initiated according to the new circumstances of each
age, its problems and the solutions to those problems.

Imam Malik and Documentation:
Itis narrated that the Abbasid Khalifa Abu Ja'afar Al Mansour asked Imam Malik
to write a comprehensive simplified book in which he should compile the Shari'a rules
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Justifications of Opposers.

The opposers of codification think that there is no need for this action and that the
established traditions and customs are the ones which should prevail. The authorities
need not intervene to implement or codify any of the customary rules written in the
traditional way, because the emergence and appearance of the customary principles
would rise according to need, with the acceptance and satisfaction of the (.!ama’a),
Muslim peoples not like the juristic or the legal rules or regulations which are imposed
by the authorities.

Justifications of Supporters:

The supporters of codification think that it is the ideal method which would
respond to the needs of the (Jama'a) in the organization of their dealings. After the
codification of these rules, they would be very easy and fast and extensively applied,
contrary to the customary rules written in the traditional way which are very slow and
limited in application, having only a limited effect. The texts of the codified rules would
also be easy to understand, not like the customary rules which are not clear and compli-
cated and not easily understood, because of the lack of texts to be consulted. The idea
of codification is widely spread all over the world with a difference as regards to the
quantitative and qualitative form of this codification.

The Legitimacy of Codification

Codification should be carried out all over the Muslim countries, in such a com-
prehensive way to cover all aspects of life in accordance with the Islamic Shari’a. It is
no doubt that whenever such codification is approved and passed by the responsible
sponsors and imposed its application, it would surely be complied with, because it is the
application of the rules of the Shari’a.

Evidence of this can be seen in the verse:-
“Oye who believe!
Obey God, and obey the Apostle, and those charged with authority among you.”

One opinion says that those charged with authority are the rulers and leaders.
. Another opinion says that they are the scholars, men of learning and jurists. Obedience
which is mentioned in the verse means following the righteous which does not oppose
any Shari’a text or contradict with the aims and ends of the Islamic Shari’a. But how-
ever, whenever there is disagreement with the Shari’a principles, there should be no
obedience manifested, because no creature is to be obeyed in disobedience of the
Creator.

Codified rules, whenever issued and understood as such, should be followed and
complied with, otherwise people would subject themselves to due punishment. Codifi-
cation of the rules is to set them and organise them systematically in a contemporary
style close to the understanding of the people of the day, the style which would encour-
age them and render it easier for them to observe these rules, and find the rulings quite
easily and fast. All other regulations will follow the same in the fields of civil service,
labour and commerce. Almighty Allah says:

“If ye differ in anything

Among yourselves, refer it
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THE IDEA OF CODIFYING THE SHARIA RULES.*
ITS PAST, PRESENT AND FUTURE

Dr. Abdur Rahman Ibn Abdul Aziz Al Qassim**

When Islam was descended to mankind, it brought down with it the best system,
the highest of principles and the most just of rules. Being so, Islam is now the best
Shari’a known to mankind, whether in its past, present or future. It is no doubt about
that, as Islam is the Seal of all the divine messages. Jurists from the East and the West
have acknowledged this fact and declared it in their conferences and researches.

Islam provided for the organisation of the worldly life and the life in the Hereafter.
There are rules and principles for dealings and transactions, and detailed rules and
principles for the religious rituals and worships, without leaving any sort of gap. Hence
Islam is a religion and a system, dealing with each aspect in a different style, according
to the requirements of each one. The questions and matters of worldy life are stated as
a whole, leaving the details and interpretations to the responsible sponsors to do in
accordance with the needs of each time and age. As for the questions and matters of the
Hereafter, which are the worships, are treated and stated in detailed rules which would
give no way for any additional (Ijtihad) or independent reasoning. So the (Usul) or
principles of transaction are valid for all Muslims since the time of the appearance of
Islam until the end of life on earth. For this reason the Islamic Shari’a is suitdble and
applicable at any time, anywhere.

However, a legitimate question is to be asked. Have we, as Muslims, made use of
this flexibility of the Shari'a. This flexibility should be employed in adapting the rules
of interactions with their renewed circumstances, and not be satisfied with imitation.
At this point there emerges the importance of compiling, sorting out, drafting and
codifying these rules and implementing them to meet the renewed circumstances in
dealings in response to the needs of the Muslims in our time.

The Idea of Codification

The Idea of documenting and codifying the Shari’a rules did not meet the consen-
sus of the jurists in the first place. There were supporters and opposers of this idea, and
each of these had their justifications.

* What is meant by codifying is documentation of the rules and setting and editing them in articles and in a
style easy to understand.
** ~L.LD Cairo University
— Ex- Assistant Professor, King Saud University, Riyadh
—Presently a lawyer
- Wrote numerous researches and articles on law and Shari’a
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which is part of faith. This unduly submission to which the debtor was not compelled
might be a reason for loosing faith, because he did not resist the evil in it which would
put off the illumination of the soul. Such a person has to bear all that for following the
whims. Allah Almighty said :-

“The human soul

Is certainly prone to evil
Unless my Lord do bestow
His Mercy. ™

(1) Surat- Yusuf verse 53
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* Nature And Cases of Moral Obligation In Islam *

justice of Allah, with the right being the scale and fairness being the aim., and the tes-
timony is the whole truth and nothing else. Nobody can escape from the judgment of
conscience, because it is the light on the way to justice in the Hereafter. Allah Almighty
presented to us all that would render the self obedient, following the path of the right-
eous, and hence can avoid pricking of the conscience and the ordeal of that judgment.
The conscience reveals the truth all plain, and it warns the self that the same kind of
revelation would be ordered by Allah in the Day of Judgment when He Almighty
renders everybody his dues.

3 — Tumbling on Sins:-

The responsibility to fulfill the moral obligation is the responsibility of the person
himself. The one who does injustice on somebody else would bear the consequences of
that all alone no matter what reason or justification was behind that injustice. The doer
of injustice would tumble alone on sins. Nothing would remove those sins except the
fulfillment of the due obligations especially the moral obligations or the religious obli-
gations, since they do not find support from the judiciary so that the aggressors and the
violators of the rights are frightened, together with all those adjudged for them or those
whose testimonies were all perjury. the denyer of the moral obligation would bear
alone the punishment for his sins. Allah Almighty said :-

“And if anyone earns
Sin, he earns it against
His own soul.”")

And in another verse, Almighty said :-

“No bearer of burdens
Can bear the burden
Of another.”®

Fourthly :- Bearing the consequences of submitting to whims:-

Those who do not fulfill moral obligations are the ones who preferred the life of
this world and followed their whims, which would lead to the deterioration of the crea-
tures except those who are protected by Almighty Allah. Nobody should feel happy
when someone gets something wrongfully when a court did not hear the case raised by
someone, resulting in the loss of his rights. Such acts are not to be imitated, otherwise
imitating the detestable acts would spread. Allah Almighty said :-

“But he inclined to the earth
And followed his own vain desires.”®

The one who imitates the others blindly; devouring other people’s rights, thinking
that, as long as the creditor would not be able to obtain and render his rights through
the judiciary, he is released from the fulfillment of those obligations, then he has to bear
the consequences of his submission to his own whims, and avoid the violation of duty

(1) Surat-ul- Nissa verse 111
(2) Surat-ul- Isra verse |5
(3) Surat-ul- Aaraf verse 176
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to refuse the wine and keep the vinegar, and the contract on that deal would still be
valid as far as vinegar is concerned. But in case that the seller deceived the buyer and
mixed the two items, then he would be a sinner. Morally he is obliged to pay compensa-
tion to the buyer for the damage he had undergone. The jurists of Islam connect that
with faith. A believer should observe the rules of Islam, and if he violates that, he would
be obliged judicially to render the rights of the other creatures, or otherwise he would
be obliged religiously to do so.

From all that is narrated, it can be seen that the theory of moral obligation in the
(Figh) of the Islamic Shari’a is too broad to be contained within legal impositions, and
hence it should replace the theory of natural obligation applied in the Islamic states
which follow the secular legislations. There is no good except in the Shari’a of Allah

Almighty.

Results of Not fulfilling Moral Obligation:-
When there is moral obligation on somebody, he should fulfill it otherwise very
serious Shari’a effects would result from that. These can be manifested in the follow-

ing:-

Firstly :- Bearing penalty in the Hereafter:-

The most important thing which caracterizes the Shari’a principle is the penalty or
reward in the Hereafter. If the servant escapes penalty in this world, there will be no
way that he escapes penalty in the Hereafter. Those people who are happy now in this
world, when a court gives them a right which they are not entitled for rightfully, they
would laugh now but in the Hereafter they would receive the most severe of punish-
ments. All this because they did not listen to their conscience and rendered all the obli-
gations on them, doing opposite to what Almighty Allah ordained as in the verse :-

“And fulfill

Every engagement

For (every) engagement
Will be enquired into

(On the day of reckoning)”

Listening to one’s conscience would mean the completion of one’s faith and that
his inside is the same as his outside, where fulfilling obligations would emerge from
within him and not as a response to the fear from the society but rather fear from one’s
own self, the self which remains calm and submits to the Shari’a of Almighty Allah.

Secondly :- Bearing pricking of conscience :-

The moral responsibility is characterized by having some glimpses of faith which
would move and direct the inner perceptions of the Muslim so as to coincide with the
reality of faith. Reaching this state, the Muslim would not disobey the ordeks of
Almighty Allah, as to the fulfillment of the due obligations on him, whenever or wher-
ever that obligation was taken. If he disobeyed the orders of Almighty Allah, he would
receive, in addition to the punishment in the Hereafter, the pricking of conscience
where Allah by His Might made of this conscience of the Muslim a judge imposing the

(1) Surat-ul- Isra verse 34
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session. Accord-i|3g to the Hanbalis and the Shafies, ownership is not transferred except
by (Qabd), butitis not executed, which means that the terms of the contract do not take
effect without being invalidated.

According to the Malikis, the contract of the gift is concluded and executed
immediately after its conclusion. Hence the gift giver is compelled to deliver the gift so
that ownership is transferred. So the contract of the gifts results in an obligation which
can be claimed to be executed judicially, according to those who advocate that (Qabd)
is not necessary for the conclusion of that contract. But those who demand that (Qabd)
is obligatory for the conclusion of the contract, then the gift giver can not be compelled
to deliver the gift, but morally if he or his inheritors carry out that delivery, he would
be considered a doer of good, responding to a moral duty or a religious duty and not to
ajudicial resolution.

Secondly:- Other Important Applications of The Theory of Moral Obligations:-

This Islamic general theory is applicable on every case which does not fulfill all the
conditions of the judicially due obligations and as long as the religious obligation is
applicable on it. Therefore all the occurrences and dispositions which lack one or more
factors would result in a situation of moral obligation or religious obligation when no
one of these dispositions contradict with the general Islamic order. This statement sur-
passes all the legal doctrines. Some of these important applications are the following:-

1 — The Situation of Adjudging a Right for a Plaintiff Uneligibly :-

Sometimes the courts adjudge a right for a plaintiff uneligibly in the Shari’a, either
because of an invalid evidence or because of a fraud. In such a case there isa moral obli-
gation on the one for whom a right is given uneligibly, to render back what he had been
given wrongfully. Itis not permissible in the religion for the one to take what one does
not deserve, because there is injustice in that. Prophet Muhammad, peace be upon him
said, “you would come to me with your litigations and disputes, and probably one party
would be more eloquent and would present stronger arguments and so I would adjudge
in his favour according to what I heard. If I adjudge for one of you from the right of his
brother, let him not take it, for if he did, it would be asif I gave him a piece from Hell.”

2 - Non - eligibility for Pay for Uncompleted Job :

When the hired worker refuses to complete a certain job contracted for, he would
not be eligible for pay for the part done. The reason for that, he did not fulfill all the
work he contracted for. The hired workef is obliged by an outcome and not by a meadns
as it is acknowledged juristically for this is a limited obligation which must be com-
pleted. Nevertheless, the divine justice would not allow the conscience of the employer
to deny the worker his due right as long as the employer be.nefited from the partial job
done by the worker. In this case the employer is morally obliged to pay the hired worker
something in return for the partial job done.

3 - Money Earned by Fraud:-

One advantage of the Islamic jurisprudence is the initiation of the theory of parital
invalidity. What is meant by that is the separation between the items in a deal, such as
the case when somebody sells wine and vinegar to somebody else. The buyer is allowed
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an obliging idea religiously. The most important applications mentioned in the secular
theory and which affirm, after being studied, the superiority of the Islamic theory are
seen in the following obligations:-

1 - Alimony:- Alimony in the Figh of Shari’a is obligatory on the husband to his wife and
on the ancestors to the descendents and on the descendents to the ancestors. But as for
the marginal relatives, the Malikis and the Shafies thinks that alimony is not obligatory
to them. The Hanbalis and the Hanafis say that alimony is obligatory to marginal rela-
tives, although the Hanafis limit it to the cognate relatives and exclude the marginal
relatives. Alimony becomes obligatory to cognate relatives and marginal relatives if all
its conditions are fulfilled, some of which are the poverty and inability to earn of the one
to receive it and the ability of the one to donate it, who should also be an inheritor of
the one given. According to the Islamic principle in this concern, it is known that
whenever the obligation of the judicial support is lacking in a case (of debt) then it turns
into a religious duty. Hence whenever one reason for the obligation of alimony from
the husband to his wife, or from the ancestors to the descendants or the marginal rela-
tives and the cognate relatives and their ancestors is lacking, then there would not be
any judicial obligation, but nevertheless there is the moral obligation to give alimony
to them.

2 - The Rights Which Are Not Claimed For a Long Time.

There is natural obligation as concerning the rights which remain unclaimed for a
long period of time, until they lack the element of responsibility or compulsion and are
kept on the factor of indebtedness. A right is never dropped by prescription in Islam.
No right is ever lost in vain. All that may result from claiming a right for long period of
time is only that a case on it may not be heard, but the case would not stop at this point
for the debtor would be for ever responsible religiously for the debts he had taken. This
means that the obligations due on someone change from obligations supported by the
judicial force to religious obligations. The difference between prescription and not
hearing a case is seen in the effect of each idea. Prescription results into a natural obli-
gation under the secular law, where not hearing the case means the persistence of the
right as a religious right on which the debtor is ever responsible infront of Almighty
Allah and he is never acquitted unless it is fulfilled,

3 - The Disposition Not Fulfilling All Its Elements :-

This kind of disposition is considered invalid absolutely in the secular law, but is
resulting in a natural obligation. The dominant opinion is that the voluntary execution
of the contract of the gift, invalid for not fulfilling all its elements from the side of the
inheritors is considered permission from their side as if it was in execution of a natural
obligaiton. It is affirmed in the Figh of the Shari’a that stipulating (Qabd) possession
in the contract of kind or the official contracts does not mean that the contract is
initiated without any will or intention, for the reason that the fulfillment of all the ele-
ments neither gives rise to a disposition out of nothing, nor does the lack of that render
it to nothingness.

The (Figh) of the Shari’a does not stipulate that the gift contract is to be concluded
in a certain format, but what is stipulated in some schools of thought is the (Qabd) pos-
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sanctions deeply rooted in the human soul, guided by the nature of following the right-
eous, would lead man for the fulfillment of the obligations, even if they are not sup-
ported, all this hoping for the reward from Allah and fearing his punishment in the

Hereafter.

The Situations of Moral Obligation or The Religious Duty in the (Figh) of Shari’a :-
Firstly:- This theory includes unlimited cases, the Islamic jurisprudence formulated a
general theory which is the theory of moral obligation or the religious duty. Itis an orig-
inal theory with unlimited applications in the (Figh) of the Shari'a because of the
generalization of the principles in the Holy Quran and the Sunnah, upon which that
theory is based. These applications are special aspects which have a common factor in
the Shari’a. This factor states that not all due rights are to be demanded through the
judiciary, but these rights are to be fulfilled as a religious duty in response to the religi-
ous ordinance upon which the theory of moral obligation is based. This is one statement
which affirms the superiarity of the Shari’a of Allah. This theory is also characterized
by being a rich theory, where (Ijtihad) independent reasoning, being one source of
legislation, may bring upon it an automatic renewal ready to contain all the prob-
abilities which are included in the present text.

Secondly :- The Applications of the Theory of Moral Obligation in The Kingdom of Saudi
Arabia:

Within the Shari’a which is applied in all aspects of life in the Kingdom of Saudi
Arabia, no right is lost in vain. The idea of prescription here is not acknowledged, but
mstead the idea of not hearing a case is adopted but without violating anybody’s due
nghts This is derived from the resolution of the Council of Ministers No. 990 dated 15/
6/1396 and from the explanatory note on the regulation of the Saudi commercial trans-
actions issued under the royal decree No. M/37 dated 11/10/1383. In this regulation the
word prescription was not used, and instead the expression not hearing the case was
substituted. All this in observation of the Shari’a rules which do not acknowledge the
dropping of the right through passage of time.

Islam obliges the debtor to fulfill.his due debts and that is a judicial obligation in
every debt for which the elements of that obligation are completed. In case that an ele-
ment of that obligation was not complete, that judicial obligation becomes a .religious
obligation. Prophet Muhammad, peace be upon him asked the protection of Allah
from debts. He , peace be upon him, said, “the one who took the rights of the others,
with the intention of rendering them back, Allah would help him, and if he took them
with the intention of destroying them, Allah would destroy him.” Islam urged the
people to fulfill their debts. Prophet Muhammad, peace be upon him said, “the soul of
the believer is suspended until all dues on him are fulfilled:”

The Extent of The Theory of Moral Obligation or Religious
Duty To Include The Solytions Adopted By The Secular Theory:-

The applications advocated under the theory of natural obligatioh are numerous,
but the obligation in these applications is not referred to a religious contractual element
or even the notion of any punishment, contrary to the Islamic theory in which the obli-
gation is referred to the Islamic faith and to the idea of kindness contained in it as being
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fulfillment of obligations which is absolute as far as time and property eaten through
usury are concerned. Morally property eaten in such a way should be rendered back to
its owner, as obliged by the Shari’a texts and the Islamic morals.

3 - The Moral Obligation or the Religious Duty as a Unique Source of Obligation:-

The morals alone do oblige in Islam even if they are not supported by text because
the texts of obligation are limited whereas the occurences of people are unlimited.
Therefore (ljtihad) or independent reasoning might not reach the essence of the oblig-
ing principle, hence, morals remain a basic part of the Islamic legislation obliging by
themselves, relying on the statement that morals are part of the faith of unification and
that they are part of the ordinances of the religion.

4 - The morals are one source of the ethical obligations in dealings and transactions:-
Morals are an educational aim in the worships and an ethical obligation in deal-

ings, rendering the life of people based on fairness and right and leading to the follow-

ing:-

a — the fulfillment of the dues which are not obligating situationally is a response to a

religious duty whose origin is morals. Being so it is an approach to Almighty Allah.

b - this fulfillment is an observation of the virtues of the Holy Book and the Sunnah,

and what encouragement they diffuse in the soul of the virtue seeker for the restraint

of appetite and greed for wealth.

c it also means the elevation of the soul in the higher levels of faith where the essence
is the same as the appearance, and the fulfillment of the religious duty is something
which emefiges from the inside of man and not as a result of any material or moral coer-
cion.

5 — Moral obligation is based on the idea of kindness:-

which is the state of worshiping Allah as if you see Him, and if you do not see Him,
He sees‘you. The worship which is not accompanied by the righteous work is not
enough. That is why kindness should enter the field of dealings and interactions. In case
that happens, man would reach the level of obliging himself with the morals of Islam
and performing all the duties ordained by the religion, bearing in mind this idea of kind-
ness, which' advocates the following:-
a - The duty to fulfill all the obligations in which the mandatory element is rendered
ineffective and weak, and so those obligations became a religious duty such as the dues
on which a long period of time has passed rendering them unclaimable because cases
on them can not be heard.
b - The fulfillment of the obligations which do not reach the level of duties. Kindness
means that a person should be sincere and devoted, having no doubts in his faith. When
one is like so, he would judge by his mind and listen to his sense of justice. Social pres-
sure and the testimony of the group would not be the reason for the fulfillment of those
duties, but it is the conscience of the individual which urges him in this case.
¢~ The fulfillment of all the obligations which are not supported by any case, whatever
the reason for that might be, To be able to do that, the purpose of the ordered must
coincide with that of Allah Almighty in that legislation, so that all the affairs of the
people are to be based on justice and no right is to be lost in vain in Islam. The religious

= 14=



* Nature And Cases of Moral Obligation In Islam *

Thirdly:- The analysis of the statement : The analysis of this statement is done through
the discussion of these points:-

1 - The moral obligation in Islam is an inseparable part of the Islamic legislation, which
sets the rules of faith and of religious rituals, and it also contains the behavioural rules
which aim at elevating the souls to the highest human levels towards perfection.

The morals in Islam are part of faith and one source of obligation. The Shari'a
trains the people for doing the righteous, and deter them from devouring the rights of
the others wrongfully, whether that right was dropped by prescription, or it was a due
payable right due to a moral motive based on fruitful work or cooperation. For these
reasons the theory of moral obligation remains part of the concept of the Islamic
Shari’a, asit is comprising all that is ordained by Almighty Allah to His creatures in the
form of beliefs, worships, morals, transactions and the means of life in its different
aspects, to enable them achieve happiness in this life and in the Hereafter.

2 — The moral obligation is always supported by the text. Some examples of the texts
which oblige fulfilling one’s dues are seen in the following verses :-

“And if one of you
Deposits a thing

On trust with another
Let the trustee
(Faithfully) discharge
His trust, ¥V

And in another verse Almighty says:-

“Eat not up your property
Among yourselves in vanities.”?

And in another verse He says:-

“God doth command you
To render back your Trusts
To those to whom they are due.”®

Prophet Muhammad, peace be upon him said, “a hand is obliged by what it has
taken until it pays it back.”

So rendering back the trusts is supported by text, and the Islamic morals, being
part of the Islamic legislation, acknowledge it even if there was no evidence to support
having a right on that trust, or that a long period of time has passed, prevening the
demand of that trust. An example of that is seen in forbidding eating the property of
other people in vanities, whether by way of bribes or a dishonest work, or getting rich
with no obvious reasons as in the normal state of affairs. In the same footing comes the

(1) Surat-ul- Baqara verse 283
(2) Surat-ul- Nissa verse 29
(3) Surat-ul- Nissa verse 58
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NATURE AND CASES OF
MORAL OBLIGATION IN ISLAM

Dr. Muhammad Ibn Muhammad Shitta Abu Saad.*

In this life, man is found in either one of these two situations: either a creditor or
a debtor. If he was a creditor, it is his right to obtain his dues however long they remain
undemanded, and they are not dropped by prescription: and if he was a debtor, it is his
duty to repay and fulfill those obligations inspite of prescription. The due repayable
right is the positive aspect of the debt, and the negative aspect of that when a right
becomes too difficult to demand because of the long prescriptive period. In this case it
would be rather impossible to force the debtor to fulfill that obligation. However, mor-
ality in Islam obliges the debtor, by his own option to fulfill the dues on him, which is
known as the moral obligation.

Nature of Moral Obligation in Islam:
Firstly:- The Idea of Moral Obligation:-

Prescription results in not hearing a case, whether it is a case of debt in cash or in
kind. Hence the right is dropped and the obligation of the debtor is no longer guaran-
teed by the judiciary and it can not be obliged. Based on that, the one who lays his hand
on a property for a period of time long enough to render hearing a case on that property
impossible, then it is not permissible for the judge to hear it. The period of time which
prevents hearing a case is between fifteen years and thirty three years. Imam Malik
determined the period by ten years as concerning the possession of real estate if the pos-
sessor was unrelated, but if he was next of kin, then the period would reach sixty years.
As for assets, the period might be one year for a garment, three years for the beast of
burden and household items. As for the fixed debts the period of their prescription
ranges between twenty years when there is no excuse and thirty years. Ibn Rushd stated
that the period of prescription would not have any effect on such debts as they remain
constant on one’s responsibility. It is also stated that the question of prescription is left
for the discretion and the independent reasoning of the judge, so as to determine the
period of time for each case. For this reason obligation in all its sorts requires and
obliges the debtor to fulfill his dues. If the period of time was too long to permit hearing
the case, the debtor should be morally obliged towards the fulfillment of the dues on
him, relying on the Islamic morals which are considered an unseparable part of the
Islamic faith.

Secondly:- The statement of the theory of moral obligation or duty is religious by refer-
ence. This means that if someone was indebted and the legal motive for hearing the case
on that debt no longer existed, he would be obliged to respond to the religious duty or
the Shari’a morals and fulfill the dues on him.

* Ex-Professor in a number of Arab Universities,
Counselor in the Egyptian court of Appeals
Works now as consultant in the General Organization for Social Insurance in Saudi Arabia.
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repaying the due debts for the charge of a certain increase on the debtor. This
is different from the increase imposed on the debtor because of procrastination
with no legitimate excuse. This increase is compensation for the missed
(Manfa’a) benefit which might have been achieved by the creditor. That means
increase in this case is meant for punishment. Acknowledgment or affirmation
of this punishment does not need the confession of the procrastinating debtor.
Secondly :- The usurious increase is an agreement between the creditor and the
debtor for the postponment of payment of the debts and on acceptance. The
debtor in this case is not named a procrastinator or an aggressor or committing
injustice contrary to procrastination which is not agreed upon and is rather a
kind of aggression and injustice causing damage by missing a (Manfa'a) and
hence it is a punishment.

Thirdly :- The usurious increase does not differentiate between a rich debtor or
a debtor in difficulty. Whenever the payment of the debts is due, the debtor is
obliged to carry out either of two things, the immediate payment or postponment
for a usurious charge whether the debtor was rich or otherwise. But the financial
punishment for procrastination is imposed only on the rich debtor. No guaran-
tees are to be considered because of the ability of the debtor to pay. As for the
debtor in difficulty he is to be treated according to what Almighty said:-

“If the debtor is
In a difficulty,
Grant him time
Till it is easy

For him to repay.”

Fourthly:- As it is not permissible to impose the financial punishment on the
debtor in difficulty, it is not permissible to impose it on the debtor who gives
a financial guarantee such as mortgage or sponsorship where the creditor can
obtain his right from that guarantee.

From what is narrated it is revealed that the imposition of a financial punish-
ment is legitimate and the appropriation of the one aggressed by theft more than
what is stolen from him is also legitimate. This increase is not considered usury,
but rather as compensation for a missed benefit as a result of that theft and also
a punishment for the aggressor. The same thing applies in the case of the proc-
rastination of the rich.
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ordained by Almighty Allah. It is justice and punishment at the same time, justice for
the creditor and punishment for the procrastinator. It is no doubt that the procras-
tinator is on the same level of the usurper when he procrastinates and refuses to repay
the due rights on him to the creditor. The increase to be paid as compensation should
be determined justly because injustice should not be warded of through injustice and no
damage through more damage. Benefit should be compensated for by the one who
caused its loss even if it was not guaranteed. Expecting the occurence of benefit would
be enough reason to demand and impose compensation on its loss, such as in the case
of the punitive condition and the down payment which constitute both of them a (Dha-
man) of an expected benefit. In spite of all this the (Dhaman) for that expected benefit
is considered a Shari’a legitimate matter. The Board of Scholars in the Kingdom of
Saudi Arabia issued a resolution No. 25, concerning the punitive condition on 21/8/
1394.

As for the down payment it is made as confirmation and conclusion of the transac-
tion. When the buyer pays part of the price it is considered as if he possessed the bought
item. If the buyer did not take the bought item or that the transaction was not con-
cluded, that sum of money would be taken by the seller. Imam Ahmad said there is no
objection to that. Omar Ibn Alkhattab blessing of Allah be upon him did the same
thing.

Abul Khattab said that the down payment is not correct. This is the same opinion
of Imam Malik and Imam Shafie. This is narrated about Ibn Abbas and Al Hassan
because the Prophet, peace be upon him prohibited the sale on the down payment.

Dr. Abdel Razzag Al Sanhouri refuted the evidences stated by those who
advocated the invalidity of the sale on the down payment. He said that the down
payment is not stipulated with no compensation for the seller. It is compensation
for the suspension of the sale and waiting until the buyer makes up his mind,
so that nobody else takes the chance. The sale on the down payment is not on
the same level as the uncertain choice, because the buyer would have the option
of indicating a certain period of time during which he would return for the con-
clusion of the transaction, otherwise he would lose the down payment.

From all that is narrated, it is obvious that it is permissible to impose (Dha-
man) compensation on the procrastinator when he is capable of repayment of
debts, for the decrease which takes place during the period of procrastination.
If the contract contained a punitive condition for procrastination, it would be a
correct obligeable condition. Allah Almighty said:

“0! Ye who believe
Fulfil (all) obligations.”

This increase paid as compensation is not like the usurious increase, but
rather a different thing altogether. The difference can be seen in the following:-
Firstly : The usurious increase that follows the principle of pay now or increase
for delayment is an increase for no compensation. It comes as a result of a con-
tract of agreement between the creditor and the debtor for the postponment of
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Omar Ibn Alkhattab also judged a case of some hungry men who stole a
camel, by making the man for whom they worked to pay double the price of the
camel as discretional punishment and hence no penalty (Hudud) was imposed
because there was suspicion criterion. Quite a number of jurists used to do the
same. such as Imam Ahmad and others.

The jurists also discussed the rule on the compensations for the missed and
the expected to be missed benefits. They said that (Dhaman) compensation
should be paid against every (Manfa'a) benefit which was lost as a result of
felony on them, such as the benefit of the limbs. They also said that (Dhaman)
compensation should be paid to the one who came to the court demanding his
rights, after experiencing a recurrent procrastination from the debtor.

Sheikh of Islam Ibn Taimeya said, the one who procrastinated the creditor
in his due rights until the creditor was compelled to complain and raise a charge
to the authorities, then all the expenses paid in this process are to be repaid by
the procrastinator, even if the creditor was lied to in this concern, resulting in
more losses, they are to be paid by the procrastinator.

If one has due rights on some one else and this one procrastinated, even
though he was capable of repaying those dues, and during that process of proc-
rastination, the price of the due right in question decreased, then in this case,
the procrastinator will have to bear the difference of this decrease or pay com-
pensation for the benefit which was lost as a result of his procrastination. As a
punishment to the procrastinator the value of the right in question is calculated
according to the prices of the time in which payment is made, after procrastina-
tion and ability to pay are proved. If there was any decrease it should be paid
by the procrastinator. It is justice when the procrastinator is fined that compen-
sation, and the creditor deserves that increase on his right to compensate for the
expected benefit if he had the money he credited in his possession.

The jurists disagreed on the rule concerning the vlaue of the usurped right, which
is being procrastinated in paying it back in the price of the day it is repaid. It is narrated
in (Muntaha Al Eradat) that the decrease in the price is not compensated. They also
disagreed on determining the punishment deserved by the procrastinator. The majority
of the jurists stated that there should not be any increase added to the right at all, and
that the punishment meant in the Hadith is the discretional punishment, flogging or
imprisonment imposed by the authorities on the procrastinator. Some others said that
punishment in that Hadith refers to charging the procrastinator to pay as compensation
(Dhaman) all the expenses paid by the creditor in the process of demanding his right.
One of those jurists who say so is Sheikh of Islam Ibn Taimeya. Some of the researchers
stated that (Dhaman) compensation should be paid for the decrease in the price.
Sheikh Abdur Rahman Ibn Sa’adi said that the correct thing is that the procrastinator
should pay the (Dhaman) compensation of the decrease in price. For how can the
debtor take something which is worth one thousand and return it when its price drop-
ped to five hundred only. If the owner had the item in his possession he could have sold
it for one thousand. Compensation for that decrease is what is stipulated by justice
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It would not be necessary for the procrastinator to be present as such transac-
tion, and the debts are to be repaid according to the statement of creditor when
payment and performance bond was to be done in the normal way.

The Hadith considered procrastination injustice committed on the part of
the one procrastinated and hence punishment is imposed on the procrastinator
together with defamation which is in this case a general punitive procedure aim-
ing at reprimanding and deterring. Also imposed as punishment on the procras-
tinator is the payment of compensation for the one procrastinated to appease
him and aleviate the effect of damage from him. Part of defaming the character
of the rich procrastinator is to reveal his bad method of dealing and warn all
people from getting involved with him in any commercial transaction so that
people would avoid him and his injustice, resulting in causing damage to his
commercial activities as more punishment to him for taking the property of his
brother Muslim without any right.

The punishment imposed on the procrastinator is the punitive effect which
should be imposed on the aggressor due to his injustice. This punishment might
either be flogging, imprisonment or a financial fine, whether in the form of
extermination such as exterminating wine, or in the form of paying multiple com-
pensation for the aggressed, such as doubling the payment of compensation on
the thief on the felony which does not incur a stipulated punishment, or impris-
onment and flogging agreed upon by the jurists so as to be considered and
implemented. As for the financial punishment, there is controversy between the
jurists. Any way, carrying out that punishment should be for determent,
reprimand for the respect of the rights of the others. Ibn Al Qayyim said, that
the jurists disagreed on that punishment whether the rule on it is abrogated or
still valid. He states that the correct opinion is that punishment is different with
the different interests. Reference in this concern should be made to the indepen-
dent reasoning of the jurists at every time and place, according to the different
interests, because there is no evidence of abrogation. The successors of Prophet
Muhammad, peace be upon him did the same thing.

Ibn Al Qayyim narrated instances of financial punishment in a number of cases
judged by Prophet Muhammad, peace be upon him and his companions blessings of
Allah be upon them. Examples of these cases can be seen in the case in which Prophet
Muhammad, peace be upon him permitted the destruction and extermination of the
wine containers, and also burning down the place, by Omar and Ali, in which wine was
sold.

Sheikh of Islam Ibn Taimeya, mercy of Allah be upon him, stated that the financial
punishment is a kind of discretional punishment and that it is divided into three
categories :- Extermination, transformation, and appropriation to others. Appropria-
tion is manifested in what is narrated about Prophet Muhammad, peace be upon him
when he judged the one who stole the fruits from its tree by passing a judgment to flog
him and fine him double the price of the fruit, to be paid to the owner of the fruit.
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resulting in depriving the creditor from employing and profiting from his own
money. Based on all these arguments, it can correctly be said that the payment
of compensation for all the missed opportunities of profiting from that debted
money, as a result of procrastination from the debtor, is a call which finds sup-
port in the principles of the Shari'a and its statements and also in the Holy Book
of Allah and the Sunnah of His Prophet, peace be upon him.

The statements which consider the procrastination from a rich person in
repaying his due debts, incurring punishment, is the saying of the Prophet, peace
be upon him “the procrastination of the rich is injustice”. Another saying states,
“the dodging of the capable is injustice permitting defamation and punishment.

The jurists, blessings of Allah be upon them discussed the question of punishing
the procrastinator and defaming him and what would result from that in consid-
ering him a sinner liable to punishment.

1 — Ibn Hajar said that in the above stated (Hadiths) sayings, there is warning
against procrastination, but however, there is controversy whether committing it
willingly is considered a major sin or not. The majority of the jurists agree that
the committor of procrastination is a sinner, but did not agree whether sinning
is confirmed through the repetition of the act of procrastination or whether one
time of committing is enough to consider the procrastinator a sinner.

Al Nawawi said that the method of our (Mazhab) school of thought, is that
recurrence of the act is stipulated. He stated as evidence that the denial of the
right when requested, and when there is no excuse preventing repaying it is in
the same level as usurpation which is a major sin. Recurrence is not stipulated
for the major sin, but the committor of that major sin would not be adjudged
as sinner, unless it is evident that he does not have an excuse. Al Subki answered
that the method of their school is that repetition is not stipulated.

2 — Al Qurtubi said that procrastination is manifested in refusing to repay the
due obligations in due time even when one is capable of repaying. As for punish-
ment on the procrastinator, he is to be imprisoned and his character defamed

and reprimanded.

3 — Al Sana’ani said that the majority of the jurists permitted the seizure of the
property of the procrastinator and be sold by the authority so as to repay his
debts. This procedure falls into punishment incurred according to the Hadith.

4 - Ibn Al Qassim said, if the procrastinator was capable of paying his debts and
he refused to do so, then the authrorities would have the right to prevent him
from spending his money on excessive food and marriage- (so as to repay his due
debts.)

The authorities will have the option of imposing any kind of discretional

punishment, without transgressing the bounds of Almighty Allah. The
authorities also have the right to seize property and sell it and repay the debts.

= =



PROCRASTINATION FROM A RICH
DEBTOR IS INJUSTICE INCURRING
PUNISHMENT AND DEFAMATION

Sheikh Abdullah Ibn Suleiman Ibn Manie’*

The follower of the fundamentals of Islam, its (Usul) and principles would
understand how this religion is concerned about the public and the personal
rights, and obligations, and how that concern is interpreted into practical
methods for the achievement of that divine concern through arousing the
interests from one side and apprehension from the other. Allah Almighty
warned against'committing injustice in its different aspects and levels.

Allah Almighty said:-

“And whoever

Among you does wrong,
Him shall We cause to taste
Of a grievous Penalty.

It is no doubt that injustice, being a kind of transgression and trespassing,
is one of the most conspicuous among the prohibitions. As we all know, violating
these prohibitions incurs the harsh punishment.

One of the most obvious of injustice is the procrastination from a rich per-
son in repaying his debts and fulfilling his obligations and dues whether that debt
was the cash price of something or something in kind, particularly when the
debtor is capable to repay his debts, and the creditor does not possess any
guarantee from the debtor, such as mortgage and the like. But if the debtor was
in difficulties, then on no soul does Allah place a burden greater than it can
bear. Allah Almighty said:-

“If the debtor is
In a difficulty
Grant him time
Till it is easy

For him to repay.?

Procrastination in repaying the due debts of the Muslim, falls into the sanc-
tity of prohibiting the property of a Muslim on another Muslim, because it is a
kind of injustice and transgression on property and also a kind of usurpation,

* - Member of the Board of Scholars in the Kingdom of Saudi Arabia.
- A judge in the high court in Makkah.

(1) Surat-ul-Furqan verse 19
(2) Surat-ul-Baqara verse 280



* A Letter From The Staff *

Information for their concern and their encouragement of all efforts for the service of
the Figh of the eternal Islamic Shari’a.

We also send messages of thanks to all researchers and readers everywhere for
their researches, their follow up and their observations, hoping that this journal keeps
meeting their favourable judgement.

And Almighty Allah is The Helper the Best to protect and the Best to help.
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colleagues whom we consider supporters of the journal, but at the same time we are hon-
est with what we present. This honesty urges us not to republish any research or
researches which had already been published, as in doing so there is no use for neither
researchers nor readers.

The fourth observation is another suggestion from a limited number of readers to
renew the format of the journal from time to time so that it becomes more attractive for
the reader. We told those readers that one of the characteristics of the research and sci-
entific journals in the world is consistancy whether in shape, colour or format, because
the content of such journals is not temporary stuff valid for just the time it is published
in, and so it is not suitable to deviate from this principle, and as in the recurrent chang-
ing of format, incoherence would rise, we decided that the journal remains in its present
format, colour and size.

On the other side of evaluation we have to mention briefly the content of some let-
ters and correspondences from inside and outside the the Kingdom in which their writ-
ers express their appreciation of the journal. We would not have revealed that if not in
concealing it there is negligence of rights and role of the researchers and the staff of the
journal. Some of these correspondences came from a number of universities, world
Islamic centers, from English speaking lawyers from America and Europe, in addition
to photocopying of the journal by one of the (Mujtahids) and distributing it to a wider
number of readers in the places where the journal is not sufficiently available. The most
recent correspondence came from a scholar and professor in one of the universities in
India in which he said that he translated to the Urdu language some of the researches
published in the journal.

Between those two evaluations, we have another observation in which we tell the
dear readers that the journal is a means of diffusion and communication between the
researcher and the reader. The researcher might state a certain opinion on a question
with which the reader does not agree, a thing which is only natural, because man is not
supposed to agree with any opinion or any independent reasoning, but he may see that
opinion differently at one time and give up his stand the other.

When the journal publishes one research including independent reasoning on a
particular question, some readers might disagree with that independent reasoning, and
the journal might do the same, but nevertheless in publishing that research the journal
is obliged by the regulations of publication as long as the research “does not contradict
with the Shari’a principles or the scientific method or the regulations of publication in
it.

In completing this third year with firm steps, getting strength and success from
Almighty Allah, we send a message of thanks and appreciation to The Custodian of the
Two Holy Mosques, King Fahd Ibn Abdul Aziz Al Saud, and messages of thanks and
appreciation to His Royal Highness Prince Abdullah Ibn Abdul Aziz, The Crown-
Prince and Deputy- Premier and Head of the National Guard, and to His Royal High-
ness Prince Sultan Ibn Abdul Aziz, The Second Deputy-Premier and Minister of
Defence and Aviation and the Inspector General, and to His Royal Highness Prince
Nayef Ibn Abdul Aziz, Minister of the Interior and Head of the Higher Council for
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With this edition the journal would have completed its third year of issue. Knowing
that this is a short period of time, but however, we refer to it as a period in which we
calculate the steps taken, evaluate them so as to modify where modification is needed,
and correct what should be corrected. Our evaluation of this period is neither based on
our own measurements nor on the good wishes shown by the readers and researchers,
but it rather depends primarily on the criticism or guidance received by the journal sum-
marized on the following observations:-

The first observation:- We received some letters from researchers and writers in
which they told about the occurrence of some insignificant grammatical and typo-
graphical errors. We affirm to those concerned people that each page of the journal is
subjected to intensive grammatical review and repeated proof reading. Inspite of the
insignificance of these errors, we are still affected greatly for any error that occurs how-
ever small it might be.

Although we do not have any other thing to say than that whatever effort exerted
on the human deed, it would remain subject to errors, but we affirm to all readers that
our concern is unlimited that the editions of this journal would come without any gram-
matical or typographical error, however insignificant it might be, so that this publica-
tion becomes, if Allah wishes, an exemplary on the concern about the language of the
Holy Quran.

The second observation is that some researchers and readers suggested that the
journal issues every month or at most every two months as the researchers notice that
their researches take a long time until they are published. With all our thanks and
appreciation for the trust showed, but there are so many considerations which impose
on us to limit oursevles, presently, at this frequency of issue. In due time, God heed,

we will fulfill this desire.

The third observation is that we had been notified by one of the constant readers
of the journal that we published a research which he, a researcher, happened to have
published the same research or part of it somewhere else. We were greatly affected by
that observation which found all care from our side, and we admonished the researcher
for whom we published, particularly when we implemented well defined regulations
since the first edition, for publication. One of these regulations is “any research submit-
ted for publication, should not have been published in either a book, a journal or any
other means of publication.” In the same way we admonished another researcher who
submitted a research to us and to another fellow journal at the same time. We did not
know about that incident until one of the revisers drew our attention to that when he
told us that he had revised the same research for another journal. The situation being
so we stopped publication of that research.

With this admonition we did not intend to be harsh or touch on the feelings of two
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