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Texts and Documents

Article 50

The regulation of the Grievance Board issued by the Royal decree No. 2/13/8759
dated 17/9/1374 is cancelled together with the resolutions issued for putting it into
effect. Article (17) is lled from the regulation of bribe control issued by the Royal
Decree No. 15 dated 7/3/82 H. Also cancelled are the resolutions from the Council of
Ministers No. 735 of the year 91 H. and No. 1230 of the year 1393 H. and No. 111 of
the year 98 H. which concern the nomination of the authorities which undertake the
investigation in the cases of counterfeiting and look into them. Also cancelled are arti-
cles from (14) to (30) inclusive from the employee disciplinary regulation issued by the
Royal Decree No. M/7 date 1/2/91 H. concerning the disciplinary committee. Also can-
celled is any rule which states other than the rules of this regulation.

Article 51

This regulation is published and put into effect after one year from date of issue!")

(1) Published in the official newspaper Um Al-Qura issue No. 2919 dated El-Sha’aban 11402 H.
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THE THIRD CHAPTER

GENERAL RULES
Article 44

Article 44

Without the violation of the rules stated in this regulation, the Head of the Board,
undertakes the authority and functions of the Minister which are stated in the regula-
tions and resolutions which put them in action, and that is as far as the members and
employees of the Board are concerned. He is the reference for all that is issued from the
Board to the different Ministries and other organs, together with his supervision of the
management of the Board, its branches, its divisions and the running of business in it.

Article 45

The Head of the Board determines with a decision from him, the responsibilities
and functions of the heads of the branches.

Article 46

The deputy-head acts for the head in the case of his absence and helps him in the
assignments he is aksed to do.

Article 47

The Head of the Board raises a comprehensive report to His Majesty The King at
the end of each year including his observations and suggestions. He also compiles and
classifies at the end of each year the rules and judgments issued by the departments of
the Board, and then publish them in collections. A copy of that is attached with the
annual report.

Article 48

With the consideration of what is stated in article (16) of this regulation, the civil
service rules and lations are applied on n ber employees of the Board.

PP
Article 49

The rules of procedures and processing in front of the Grievance Board are issued
by a resolution from the Council of Ministers.

.
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Article 42

the service of the member of the Board is terminated for one of the following
reasons:-
a- The acceptance of resignation.

b- The accep of req g reti according to reti gul
¢- The reasons stated in articles (41, 15, 21, and 26)
d- death.
Article 43
Exept in the two cases of death, and reti b of hing the legal

retirement age, the service of amember is terminated by a Royal Decree on the sugges-
tion from the committee of administrative affairs of the members of the Board.
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Article 37
The ions of the disciplinary ittee are secret. The disciplinary committee
passes its judg! after listening to the defense of the ber against whom the case

is raised, and he may present his defense in writing or delegate someone to represent
him in the defense. The committee will always have the right to summon the accused
to present himself in person infront of it, and if he fails to appear or delegate someone
on his behalf, a judgment may be passed in his absence after the verification of the cor-
rectness of the case.

Article 38

The Judgment issued in the disciplinary case must include the reasons upon which
the judgment is founded. These reasons are to be read out on the pronouncement of the
judgment in a secret session. The judg of the disciplinary ittee are final and

non-contestable.
Article 39

The disciplinary punishments which may be imposed on the member are,
reprimand and sending on retirement.

Article 40

The judg of the disciplinary i are reported to the Head of the
Board. A Royal Decree is issued for putting in action the punishment of sending on
retirement and a resolution from the Head of the Board for putting in action the punish-
ment of reprimand.

Article 41

In the cases of being caught in the very act of the crime, the member must be
arrested and the case to be raised to the committee of administrative affairs during the
following twenty four hours, which may decide either the continuation of the arrest or
the release by bail or without bail, and the member may ask his testament to be listened
to in front of the ittee at the p ion of the case. The committee determines
the duration of the arrest, in the order of the arrest issued for that purpose or for the
contmuauon of the arrest. The afore-mentioned procedures should be taken into con-

id hen the pi i y arrest is to be continued after the end of the
duration which was demded by the committee. Except for what is mentioned, it is not
permissible to arrest the ber or take any i igation procedures with him, or
raise the punitive case against him unless with a permit from thc mennoned committee.
The members are arrested and subjected to the punish g freedom in sepa-
rate locations.
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decision of the Head of the Board, and compsed of five bers from the

of administrative affairs headed by the one with the highest grade. If they are all equal
the oldest in the service is to head the committee. If the member under investigation is
also amember of the committee of administrative affairs or amember of the composed
committee for one reason or another could not take part in the disciplinary committee,
then the Head of the Board assigns a member of the Board who fulfils the conditions
for the membership of the committee of administrative affairs to replace the absent
member.

The meeting of the dnsmplmary committee would not be correct unless all the
are p , and its decisions are taken by the absolute majority of its mem-

bers.
Article 31
The disciplinary case is raised by a request from the Head of the Board of his own

accord or on a suggestion from the head of the department to which the member is
affiliated. This request is not presented except based on a punitive investigation or an

dministrative i igation to be conducted by one of the counsellors assigned by the
Head of Board.
Article 32
The disciplinary case is raised with a memo including the accusation, and the sup-
porting evid, and to be p d to the disciplinary ittee so as to take deci-

sion to call the member to appear in front of it.

Article 33

The disciplinary ¢ ittee may conduct whatever investigati y,and it
may assign one of its members to carry that out

Article 34

If the disciplinary committee finds any ground to proceed on the trial proccdures
for all the accusations or part of them, the d is d to present
himself on a later date. The summons must contain a sufficient statement of the subject
of the case and the evid of the

Article 35

The disciplinary committee on deciding to proceed on the trial procedures, may
order the suspension of the d from inuing the functions of his job, and it may
reconsider this suspension at any time.

Article 36

The disciplinary case expires on the resignation of the member. The disciplinary
case will have no effect on the punitive or the civil case resulting from the incident itself.
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member is notified about the degree of his evaluation certified by the committee.
Article 25
The member who is given an evaluation degree which is below average, may raise

a petition to the committee of the administrative affairs within thirty days from date of
being notified of his evaluation. The decision of the committee in this concern is final.

Article 26

If the member gets an evaluation below average in the competence report, for
three consecutive times, he will be sent on retirement by a Royal Decree according to
a suggestion from the committee of administrative affairs.
Article 27

A regulation is issued by aresolution from the Head of the Grievance Board, after
the approval of the committee of administrative affairs, showing the rules and proce-

dures of inspection.

Article 28

Without the violation of the neutrality and independ of the bers of the
Board, the Head of the Board is authorized to supervise all the departments and all
members, and the head of each department is authorized to supervise the members
affiliated to that department.

Article 29

The Head of a department is authorized to issue warning noices to the members
affilated to the department about what occurs from them violating their duties or func-
tions or their positions, and that is after listening to their explanations.

The warning might be verbal or written in which case a copy of the warning is reported
to the Board and another copy to the concerned member. In case that the member
objects to the warning addressed to him in writing from the Head of the department,
he may request within a period of two weeks from the date he was notified, the conduc-
tion of investigation about the incident which was the cause of that warning. A commit-
tee for the above mentioned purpose, is to be formed composed of three llor
After listening to the testimony of the warned members, the committee may assign one
of its members to conduct the investigation if ground was found for that. The commit-
tee can also confirm the warning or consider it as non-existent, and convey its decision
to the Head of the Board. If the violation reoccurs or persists after the confirmation of
the warning by the committee, a disciplinary case will be raised.

Article 30

The discipline of the members is the responsibility of a committee formed by a
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Higher Judicial Council, as for the members of the judiciary. The Head of the Board
in this concern and the members of the Board will have the same functions stated for
the Minister of Justice and as far as the members of the judiciary are concerned.

Article 20

The Head of the Board approves and allows the members to have their vacations
in the frame of the civil service regulations. As an ption to the rules of those regu-
lations, the member is allowed to have sick leave up to the period of six months in three
years with full pay and another three months with half pay and it might be extended
three more months with half pay after the approval of the committee of administrative
affairs of the members of the Board.

Article 21

If the member could not, because of illness, assume his duties after the end the vac-
ation leave stated in the previous article, or that it was proved at any time that he can
not, for health reasons, undertake his functions in an accepted way, he would be sent

on retirement.

Article 22

Inspection of the activities of the members of the Board from the grade of counsel-
lor (B) downwards, is carried out, when the Head of the Board assigns.one or more
members of the Board to carry out the inspection operation which should be done at
least once or two times every year.

The member to carry out the inspection should be of a higher grade than the
member inspected or older than him in the service if they were of the same grade.
Evaluation of cc of the ber will be by one of these degrees:-

- Competent
-Above average

- Average

- Bellow Average.

Article 23

A copy of the observations made in the inspection, with no evaluation degree,
is sent to the inspected member for review and to mention his objections within

thirty days.
Article 24

The Head of the Board forms a committee composed of three members of the
Board to check the observations and then the objections mentioned by the
inspected member. The observations passed by this committee are recorded in the
service file of the ber toghether with the obj 3
Those which are not passed are kept together with the evaluation degree and the
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c) Undertaking i igative judiciary and consultations work in the field of work is
considered undenakmg equivalent judicial works.

Article 14

The member appointed from the start would be under probation for one year.
After the completion of the probation period, and the affirmation of competence, the
c i of the administrative affairs of the members of the Board would issue a
resolution to instate him in the permanent service.

However he may be terminated before the i of this lution by h
resolution from the committee of the members of the Board.

Article 15

With the the exception of the attendant, the member of the Board is not dismissa-
ble, but may be sent on retirement when he reaches the age of seventy. If one member
lost the confidence and the consideration demanded by the position he is holding, he
would be sent on retirement by a Royal Decree on the suggestion of the committee of
the administrative affairs of the members of the Board.

Article 16

Without the violation of the requirements of the rules of this regulation, the mem-
bers of the Board enjoy all the rights and securities allocated for the judges, and they
are obliged by the obligations and duties of the judges.

Article 17

The appointments and promotions in the grades of the members of the Board are
made according to the procedures of app and p ion in the grades of the
judicial scale. In this concern the committee of the administrative affairs of the mem-
bers of the Board, as far as the members of the Board are concerned, will have the same
functions decided for the Higher Judicial Council for the members of the judiciary.

Article 18

The member of the Board will receive the same treatment in the salary; The allow-
ances, the awards and the privileges, as his counterpart in the same grade of the mem-
bers of the judiciary.

Article 19

The members of the Board are transfered, lent or seconded according to the stated

d for the fer, d and lending of the bers of the judiciary.
In this concern the committee of the admlmstratlve affairs of the members of the
Board, as far as the members are concerned, will have the same functions stated for the
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THE SECOND CHAPTER
The Regulations Concerning the Members of the Board
Article 11

The prerequisitions of the
to be appointed in the Board

a) Should be of Saudi nationality.

b) Should be of good conduct and good character.

¢) Should be of total competence to undertake judicial works.

d) Should be graduate with a degree from the Shari'a colleges in the Kingdom of
Saudi Arabia or any other equivalent degree.

e) His age Should not be less than twenty-two years.

f) Should be healthy and fit for service.

g) Should not have been previously convicted in crimes of (Hudud) bounds punish-
ment stipulated in the Holy Quran or (Ta’azeer) dnscrenonary punishment, or in
a crime of honour, or a discipli lution with dismissal from a public office
was issued against him even 1f rehabllllaled

Article 12

The grades of the members of the Board:-
Attendant in the grade of judicial attendant.
Assistant Counsellor (c) in the grade of judge (c)
Assistant Counsellor (B) in the grade of judge(B)
Assistant Consellor (A) in the grade of judge (A)
Counsellor (D) in the grade of court attorney (B)
counsellor (c) in the grade of court attorney (A)
Counsellor (B) in the grade of court head (B)
Counsellor (A) in the grade of court head (A)
Deputy attorney in the grade of cassation judge.
Deputy head in the grade of cassation head.

Article 13

It is preconditioned for the occupation of the grades of the members of the Board,
having the specific qualifications equivalent to those in the judiciary system with the
consideration of the following:-

a) The master degree in the field of work and the diploma of law studies from the insti-
tute of public administration are considered equivalent to four years experience in the
judiciary.

b) The doctorate degree in the nature of work is considered equivalent to six years
experience in the judiciary.
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2-In ideration of the principles of functioning stated according to the regulations,
the Council of Ministers may refer whatever subjects and cases which it considers suit-
able to the Grievance Board to look into.

Article 9

It is not permissible for the Grievance Board to look into the requests pertaining
to the functions of sovereignty, or look into the contestations raised by the individuals
against what the courts or the judicial boards issue as judgments or resolutions within
their authority.

Article 10
The Board of Control and Investigation undertakes the prosecution infront of the

departments specialised, in the crimes and the violations in which the board undertakes
the investigation.

s



Texts and Documents

corrccl one unless with the presence of all members. In case of the absence of any

, b the cc tee is d ing a problem concerning him or that he has
some direct interest in that problem, or for any other reason, he is to be replaced by
anyone nominated by the Head of the Board from those who fulfil the conditions of
membership. The resolutions of the committee are to be issued in absolute majority of
its members.

Article 6

The Board carries out its functions through departments whose number, forma-
tion, functions of the kind and location are determined by a resolution from the Head
of the Board.

Article 7
The Grievance Board is to have a g | bly composed of the Head of the
Board and all the members working in it. Its functions and its p d are to be

determined by a resolution from the Council of Ministers.

Article 8

1- The Gri Board is designated to adjudi the following:-
a- The cases concerning the rights stated in the civil service regulations, the retirement
of the government cmployees nnd the employecs in the public, independent body cor-

£ h

p or theirb y S,
b- The cases presented by those concerned, ing the administrative I

whenever attribute of the ion is the non-specialization or the exi ofa
defect in the form or a violation of the regulations and p d ora mistake in appli-

cation or explanation or the misuse of authority.

It is to be considered in the effect of the administrative resolution the refusal of the
administrative authority or its abstention from taking a resolution it should have taken
in accordance with the rules and regulations.

c- The cases of compensations raised by those concerned to the government authorities
and to the public figures because of the jobs they are undertaking.

d- The cases raised by those concerned on the disputes pertaining to the contracts in
which the go or one the corp bodies is part of

e- The disciplinary cases which are raised by the Board of Control and the crimes stated
in the Royal Decree No. 43 dated 29/11/77H. and the crimes stated in the regulation of
handling public wealth issued under the Royal Decree No. 77 dated 23/10/95 H.

Also the punitive cases raised against those accused of committing crimes and vio-
lations stated in the regulations, if an order was issued by the Prime Minister to look
into them.

g- The requests of executing the foreign judgments.
h- The cases which are part of the functions of the Board
statements.

™

g to special regulation

==
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The Regulation
of the Grievance Board
FIRST CHAPTER:
The Formation of the Board
and Its Functions
Article 1

The Grievance Board is an independent administrative judiciary board and it
reports directly to His Majesty The King. Its location is in Riyadh, and after a resolu-
tion from the Head of the Board, branches may be established according to need.

Article 2

The Grievance Board is composed of the Head, in the level of Mlmster adeputy
head or more, a ber of deputies and bers specialised in Shari'a and
laws.

A sufficient ber of technical employees and administrators and others are to
be employed in it.
Article 3

The Head of the Board is appointed and his service terminated by a Royal Decree,
and he is responsible directly to His Maj The King.

The deputies of the Head of the Board are appointed and their services terminated
by a Royal Decree according to suggestion of the Head of the Board

The Head of the Board selects the heads of the branches from among the members
of the Board in consideration of the scales of the workers in the branch.

Article 4

A committee named “The C ittee of the Administrative Affairs of the Mem-
bers of the Board " is to be formed, and compsed of the Head of the Board or his rep-
T ive and six bers, the scale of each of which is not less than counsellor (B)
nominated by the Head of the Board.

Article 5

The Committee of the Administrative Affairs of the Members of the Board con-
venes headed by the Head of the Board or whoever represents him. Its session is not a
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the Disciplinary Committee, and who are appointed on the salary sclales of the civil ser-
vice system, and transfer them to the scales of the members of the Board and raise that
to the Council of Civil Service so as to issue a resolution concerning it before the appli-
cation of the regulation of the Grievance Board
10- The Head of the Grievance Board, and the Head of the Committee for Control and
lnvesugauon have to make the yp ions for the impl ion of what
is mentioned in the third, the fourth, and the fifth article of this resolution.
11- To be put in action what is mentioned in the two articles the nineth and the tenth
effective the date of issue of this resolution.

And for what is mentioned, this is written,

The Deputy Prime
Minister.
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Resolution No. 95 Dated 25/6/1402 H.

The Council of Ministers, after reviewing the official proceeding raised to His
Royal Highness, the Deputy Prime Minister, by His excellency the Head of the Grie-
vance Board under the number 233 dated 20/9/1399H. and which concerns the project

of a new regulation of the Grievance Board, and after reviewing the report prepared in
the Department of Experts under the number 43 dated 13/4/1401 H., the Council resol-
utes the following:-

1- The approval of the Organisational Regulation of the Grievance Board and its
explanatory note in the form attached.

2- The Committee for Control and Investigation undertakes, in addition to the func-
tions and responsibilities charged with, the investigation of the crimes of bribing, coun-
terfeiting and the crimes stated in the Royal Decree No. (43) dated 29/11/1377 H.

3- All the cases under investigation at the Grievance Board and all those cases on which
i igation has been completed and not yet p d to the judicial ¢ i for
action, are to be referred to the Committee of Control and Investigation. The inves-
tigators who are carrying out this work at the Grievance Board are to be transferred
with their positions and appropriations to the Committee of Control and Investigation.
The investigators to be transferred will be inated with the ag| of the Head
of the Board and the Head of the Committee.

4- The functions of the Disciplinary Board stated in the Employee Disciplinary Regula-
tion and the Resolutions of the Council of Ministers are to be reverted to the Grievance
Board and all the disciplinary cases are to be referred to it.

5- The budget of the Disciplinary Board is to be incorporated in the budget of the Grie-
vance Board and the bers of the judiciary ils are to be transferred, together
with all the employees and workers in the Board, with their positions and their approp-
riations to the Grievance Board

6- It is permissible as exception, within the five years following the application of the
regulation, that the Ci i for the administrative affairs of the members of the
Board to consider the pensioning off any member of the Board whom the Board thinks
is incompetent. The resolution of pensioning off is issued in this case by a Royal
Decree.

7- The afore-mentioned articles are to be put in action after one year following the date
of publication of the Royal Decree issued in approval.

8- The preparation of a project of a Royal Decree for what is mentioned in the previous
statements and a copy of it is attached.

9- A Committee is to be formed composed of the Head of the Grievance Board, a del-
egate from the Ministry of Finance and National Economy, a delegate from the Gen-
eral Board for Civil Service and a delegate from the Committee for Control and Inves-
tigation, so as to carry out the following:-

a- The transfer of counsellors and investigators working in the Grievance Board and
who are appointed on the positions of the judiciary scales to the equivalent positions in
the regulation of the Grievance Board on its application.

b-The implementation of basis for the classification of the counsellors and investigators
working in the Grievance Board and the bers of the judiciary ils working in
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Grievance -Board and the members of the judiciary councils are to be transferred,
together with all the employees and workers in the Board, with their positions and their
appropriations to the Grievance Board

The Sixth Article:

Itis permissible as excepnon within the five years following the application of the
regulation, that the for the administrative affairs of the members of the
Board to consider the pcnsmmng off any member of the Board whom the Board thinks
isi p .the | of p ing off is issued in this case by a Royal Decree.
The Seventh Article:

This Decree is to be published in the official newspaper and to be putin action after
one year of date of issue.")
The Eighth Article:

The Deputy Prime Minister and all Ministers, each one in his own specialization
have to put this decree in action.

The Royal Signature
Khaled

(1) Published in the official newspaper (Um Al Qura) issue No. 2918 dated 28/Rajab/1402
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THE REGULATION OF THE GRIEVANCE BOARD*

With the help from Almighty Allah
We Khaled Ibn Abdel Aziz Al Saud,
King of The Kingdom of Saudi Arabia,

After reviewing the two articles (19) and (20) of the regulation of the council of
Ministers issued by the Royal Decree No. (28) dated 22/10/1377 H., and reviewing the
regulation of the Grievance Board issued by the Royal Decree No. (2/13/8759) dated
17/9/1374 H.

And reviewing the Resolution of the Council of Ministers No. (95) dated 25/6/1402
H., We decreed the following:-

First Article:
The approval of the regulation of the Grievance Board in the form attached.

Second Article:

The Committee for Control and Investigation, undertakes, in addition to the func-
tions and responsibilities charged with, the investigation on the crimes of bribing, coun-
terfeiting and the crimes stated in the Royal Decree No. (43) dated 29/11/1377 H.

Third Article:

All the cases under investigation at the Grievance Board and all those cases on
which investigation has been completed and not yet presented to the judicial commit-
tees for action, are to be referred to the committee of Control and Investigation. The
investigators who are carrying out this work at the Grievance Board are to be transfer-
red with their positions and appropriations to the Committee of Control and Investiga-
tion. The investigators to be transferred will be nominated with the agreement of the
Head of the Board and the Head of the Committee.

The Fourth Article:

The functions of the Disciplinary Board stated in the Employee Disciplinary Reg-
ulation and the Resolutions of the Council of Ministers are to be reverted to the Grie-
vance Board and all the disciplinary cases are to be referred to it.

The Fifth Article:

The budget of the Disciplinary Board is to be incorporated-in the budget of the

* Unofficial Translation from Arabic
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Lord is God’. Did not God check one set of people by means of another, there would
surely have been pulled down monasteries, churches, synagogues, and mosques, in
which the name of God is ated in abundant measure. God will certainly aid
those who aid his (Cause);- for verily God is full of Strength, Exalted in Might (Able to
enforce His will). "They are those who, if we establish them in the land, establish regular
prayer and give regular charity, enjoin the right and forbid wrong: with God rests the
end (and decision) of (all) affairs».

(Surat The Pilgrimage: Verses 38-41)

Numerous mass meetings were held by Muslim religious scholars and public speakers
in the Holy Land and elsewhere before and after the tragic events. They discussed the
situation in the light of the teachings of the Quran and the Sunnat and proceeded to
make their verdict known clearly, emphatically and without mincing any words. The
statements they issued and the resolutions they passed gave categorical support to the
measures we had taken to protect hearth and property. Texts of these statements and
resolutions are preserved in historical documents to which you have ready access.

Praise be to Allah-Most High- for the success we have achieved, through His Help
and Guidance, in liberating Kuwait from the clutches of injustice and aggression,
reinstating its legitimate government under the leadership of its Emir H.H. Sheikh
Jaber Al-Sabah and repatriating its people.

Brothers!

Once again we greet and welcome you as honourable guests of Allah. We hope that
we, God willing, will meet again and again in years to come by which time victory will
have hopefully been achieved for all pending Islamic and Arab causes. Foremost
among these causes is that of the brotherly Palestinian people who are entitled to return
to their homeland and recover their legitimate rights in accordance with Security Coun-
cil resolutions 242 and 338.

Likewise we are looking forward with great hope to the day when a settlement to the
just Afghani cause is reached under which the mujahideen will obtain their full rights
including that of self-determination.

We also hope that the Lebanese people will take further steps towards peace,
development and r ruction in inuation of the peace process which they have
already started with the help of sisterly Syria in the framework of the Tayef Accord and
the good offices of all peace-loving countries.

We wish all success to international efforts to establish durable and lasting peace not
only in the Arab region but also in all parts of the world.

As we started with the praise of Allah it is only fit that we close with the words of
Allah, Most High:

«And (peace) will be their greeting therein! and the close of their cry will be (Praise be
to God, the Cherisher and Sustainer of the Worlds!».
(Surat Yunus: Verse 10)
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Moreover Islam protects the rights of both society and the individual. It has laid
down the legislative framework through which the necessary funds are made available
for the benefit of the poor and the needy such as the various forms of zakat levied on
gold and silver, crops and fruits, and livestock in a bid to achieve social interdepen-
dence and Islamic solidarity both at the individual and collective levels.

Allah, Most High, who portions out to people their means of sustenance, says:

«Is it they who would portion out the Mercy of the Lord? It is we who portion out
between them their livelihood in the life of this world and we raise some of them above
others in ranks, so that some may command work from others. But the Mercy of thy
Lord is better than the (wealth) which they amass».

(Zukhruf: Verse 32)
Again He Says:

«God has b d his gifts of e more freely on some of you than on others:
those more favoured are not going to throw back their gifts to those who their right hands
possess, so as to be equal in that respect. Will they then deny the favours of God?».

(Surat The Bee - Verses 71, 72)

It follows therefore that if they mean by their call the need for the implementation
of the laws of Islamic Shari’a, it must be clear by now that the Kingdom has satisfied the
requirements specified by the rules of Islam many times over. Likewise if what they
mean is to promote the concept of mutual support, do justice to the underprivileged
and come to the aid of the helpless, it should prove easy to establish that the Kingdom
has fully satisfied this need. But if some other motive is behind their call, then it is only
fair that we should not honour it with a comment. For our part it is enough to have the
satisfaction that all the things we do are done with clear conscience.

You all have heard of him who was so ungrateful as to decline to acknowledge the
generous aid given to his country by Saudi Arabia. With this vivid case of ungrateful-
ness fresh in mind, we plan to instruct the competent authorities to disclose in detail
what the Kingdom has done and contributed towards the happiness of others spurred
by its sense of brotherly and humanitarian duty. Likewise detailed information will be
released regarding internal expenditure in the agricultural, industrial and cultural fields
as well as in the area of reconstruction and technology channelled through the nation’s
three development funds with the objective of providing citizens with a decent standard
of living.

‘What else remained to be said, brothers? Justice has emerged triumphant, falsehood
has fizzled out and the clouds of distress have cleared away. Kuwait is now liberated
and Saddam Hussein stands haunted by his own cirmes. Those who backed him up in
the past are no longer sure that they did the right thing and are now busy reconsidering
their previous policies, but remorse at this point is of little value. Allah-Most High-
says in His Holy Book:

«To those against whom war is made, permission is given (to fight) because they are
wronged; and verily, God is Most Powerful for their aid;- (they are) those who have been
expelled from their homes in defiance of right, (for no cause) except that they say, ’Our

-73 -



Texts and Documents

The thing which, however, causes no end of amazement is the claim by some Arab
heads of state that Saddam was denied the chance to have a diplomatic settlement.
They overlooked on purpose the underlying cause of all these tragic events. Keeping a
blind eye to the Iraqi occupation of Kuwait and the misfortunes suffered by its govern-
ment and people and the damage to its resources, they began to shed false tears for the
safety of the Holy Places in the Kingdom when they knew very well that the Islamic
sanctuaries were tightly guarded and separated by a distance of more than 1500
kilometres from the nearest positions held by friendly forces. Moreover they claimed
that help from friendly forces was not permissible.

Muslim ulemas and jurists everywhere took up this issue and passed a clearcut ver-
dict. They declared their unreserved support of all the measures we have taken to
repulse the criminal aggression.

There were also those who called for the redistribution of wealth with a view to sec-
uring equality between the rich and the poor and who would insinuate, whenever they
referred to Saudi Arabia explicitly or implicitly, that the Kingdom had failed to do
what it should - in their opinion - have done in this respect. We wish that these critics
had given as freely and generously to the cause they claimed to espouse as the Kingdom
has since it received Allah’s Bounty in plenty.

The Kingdom of Saudi Arabia has spent thousands of billions of its income on ch.ar-
ity. It has given a great deal to developing and sisterly countries in a spirit of genuine
and brotherly cooperation keeping all the time a low profile and never trying to play up
its role in this connection. So many are those by whom the Kingdom stood in joy and
adversity, in private and in public.

The Kingdom has often taken the initiative to give relief aid to victims of natural dis-
asters in various countries. It has been doing all that as part of its duty under the
umbrella of Islamic brotherhood and in compliance with a saying by the Prophet-Peace
be upon him - which states that Muslims are like a structure in which the various parts
reinforce one another.

Islam has explained how money is to be spent in a way that w_ill serve the concept of
mutual assistance between the rich and the poor, and has laid down the necessary
checks and balances for that. Verse 19 of Surat Adhariat reads:

«And in their p fons was r bered the right of the (needy), him who asked,
and him who (for some reason) was prevented from asking.»

The same meaning is expressed in Verse 24 of Surat Al-Ma’arij:

«And those in whose wealth is a recognized right for the (needy) who asks and him who
is prevented from asking.»

In addressing his noble M

Allah-Glorious be his Name - Says:

ger,

«Of their goods take alms so that thou mightest purify and sanctify them.»
(Surat Al-Tawbah - Verse 103)

.
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brotherly people of Kuwait had been subjected: the agonizing uncertainty, the forceful
expulsions and the acts of pillage and sacrilege.

Brothers!

We have already explained in detail in we made on several previous occa-
sions the intensified efforts and the untiring endeavours we undertook in close cooper-
ation with H.E. President Muhammad Husni Mubarak to avoid bloodshed and the mis-
eries of war. But when we realized that the ruler of Iraq had broken his promise to us
and to H.E. President Mubarak to respect Kuwait’s security and independence and
when we made certain that he was harbouring illwill towards the Kingdom by evidence
of massive troop concentrations along the borders supported by artillery pieces, tanks
and air force units, we, with Allah’s help, took the historic decision of inviting sisterly
Arab and Muslim countries as well as friendly countries to help our armed forces in
their duty to defend the Kingdom and liberate Kuwait.

We received prompt response from Arab and Muslim countries and a number of
major friendly powers. Our armed forces stood fully prepared to face any eventuality.

In the meantime we pressed ahead with peace efforts in conjunction with all peace-
loving nations. An extraordinary Arab Summit was convened in Cairo on Friday,
Muharram 19, 1411H (August 10, 1990). Earlier an Islamic Foreign Ministers Confer-
ence was convened in Cairo. M hile the United Nations Security Council passed its
well-known resolutions. However, Saddam thwarted all these efforts and declared that
he was determined to press ahead with his aggression and stick to his false allegations
that Kuwait was a part of Iraq. He remained adamant even when he was flooded with
hundreds of messages, emissaries and appeals from the Kingdom, Egypt, Morocco,
Syria, Britain, France, the United Nations Secretary - General, the Arab League, the
Organization of the Islamic Conference, the Organization of African Unity, the
Organization of Non-Aligned countries - all pleading with him to call a halt to his
aggression on Kuwait and withdraw his forces therefrom, and calling for the reinstate-
ment of legitimacy in Kuwait under the leadership of H.H. Sheikh Jaber Al-Ahmad
As-Sabah and his government and the withdrawal of Iraqi troops deployed close to the
Saudi borders. Saddam categorically rejected all these overtures and demands and
opted instead to scuttle all efforts made to spare innocent lives and avoid bloodshed.

So determined was he to bring matters to a head that it was impossible for anyone to
detect in him any trace of goodwill.

Things being what they were, we had no choice but to stand firm in the face of aggres-
sion in compliance with the Divine Injunction:

“If two parties among the believers fall into a quarrel, make yea peace between them;
but if one of them transgresses beyond bonds against the other, then fight yea all against
the one that transgresses until it complies with the command of God; but if it complies,
then make peace between them with justice and be fair, for God loves those who are fair
and (just)”

(Al-Hujurat: Verse 9)
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media. But it was not praise that we were looking forward to. It was rather the role of
the Iraqi army we had in mind as a bulwark of the cause of its brothers in the Arab Gulf
states at the time of need. Saddam, however, chose to surprise us and the entire world
with what dashed all hope to the rocks.

There had been some points of minor disagreement between Iraq and Kuwait cen-
tered on matters relating to oil production and prices and the demarcation of the bor-
ders. Realizing from our contacts with both Iraq and Kuwait that things were coming
toa head, we took immediate steps to defuse the crisis. We called for an urgent meeting
between the parties concerned. After that things seemed to take a turn for the better
and emotions calmed down.

Few days later the media brought to our attention the text of a memorandum Saddam
Hussein had submitted to the Arab League and Kuwait’s answer to it. Once again we
moved to clear up the misunderstanding and did all that we could in this respect. Our
efforts in this connection were made public and are well known to all.

In the meantime Saddam Hussein raised the problem of his country’s borders with
the State of Kuwait. Only Allah knows how hard we worked in close cooperation with
H.E. President Mut d Husni Mubarak to bridge the gap between the divergent
Iraqi and Kuwaiti points of view. As a result of these intensified efforts the Kingdom
hosted a meeting between the two countries in Jeddah on Tuesday evening, Muharram
9, 1411H (July 31, 1990). Ezzat Ibrahim headed the Iraqi delegation while the Kuwaiti
side was under H.H. Crown Prince Sa’d Al-Abdallah As-Sabah.

Later we came to know that the two delegations had lengthy talks on mattes of
mutual interest and had agreed to hold their next round of talks in Baghdad in three
days’ time to be followed by a third round in Kuwait, if need be.

When we learned of this positive outcome of the talks our happiness knew no bounds
and we began looking forward to a final and amicable settlement to the dispute.

But Saddam Hussein, who had already hatched a plan based on treachery, evil and
deceit and had prepared his troops to carry it out, launched a massive attack across the
borders shortly before dawn on Thursday, Muharram 11, 1411 (August 2, 1990). In a
series of rapidly-unfolding theatrical moves he seized Kuwait, wiped its name off the
map and announced its annexation to Iraq.

On Thursday morning the world woke to the news of the catastrophe which shocked
the human conscience, betrayed all Islamic teachings and played havoc with moral and
social values.

History has already discredited Saddam Hussein on account of the shocking crime he
committed not only against a peace-loving Muslim Arab country, a country which had
given him full support at his hour of need, but also against the entire Arab nation.

In due course the world came to know more about the terrible ordeal to which the
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expression of our thanks to Allah for His many favours and blessings we began to spend
freely in the cause of serving the Two Holy Mosques and accommodating pilgrims and
visitors.

We have henceforth never failed to promote the welfare of our people and country
as well as that of our Arab and Muslim brothers. We readily shared with all the fruits
of the riches of this country and gave aid to all and sundry. In doing that we were keen
to maintain a low profile so as not to make the recipients feel we were doing them a
favour. For the real satisfaction we seek is that which goes with the knowledge that we
are standing by our Muslim brothers in joy and adversity to the best of our ability.

Likewise we have never offended against or done harm to anybody. In this respect
our record is without a blemish. On the other hand when it comes to doing good we
have always been, and will continue to be, in the lead.

Pilgrimage this year comes, dear brothers in the Arab and Muslim countries, in the
wake of painful major events triggered by a despotic ruler who, spurred by his whims,
self-delusion and greed, saw fit to shatter the ranks of the Muslim nation and tear up
its unity and lay waste to its national resources by his criminal aggression against the
State of Kuwait and his occupation of that sisterly country under cover of dark in the
most gruesome crime ever recorded in history.

Amidst all the dangers forced upon us and upon the entire world by that despotic
ruler we owe it to the responsibility we shoulder and the trust which we have the honour
to hold to put the record straight and place the facts clear and plain before the general
public especially in view of the delicate conditions now prevailing in the Arab regin as
well as the Muslim world.

It is our duty to straighten things out following attempts by rumormongers, sceptics
and deviationists to distort the facts about the Gulf crisis in keeping with their own pre-
judices and private ends. Likewise we ought to explain the ties and relations which once
existed between the Kingdom of Saudi Arabia and Saddam Hussein’s Iraq.

Our relations with Saddam had been based on the principles of cooperation, sol-
idarity and good neighbourliness since his accession to power. When the armed conflict
erupted between Iraq and Iran we supported Iraq by all possible means and continued
to do so for eight years motivated by our duty to save a brotherly Arab country related
to us by bonds of blood, | ge, religion and interests. We did that with no
malice against Iran.

We spared no effort in discharging our duty in this connection fully satisfied that the
move we had taken was well placed. We helped him build a powerful modern army fully
d with sophisticated

1P P PRnLYs

The war came to an end and we accepted an invitation to visit Iraq. The entire world
heard of the lavish praise expressed by Saddam in referring to the Kingdom’s attitude
towards him and the Iraqi people, a praise echoed by all his assistants as well as the Iraqi
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Islam, as is established in the Book of Allah led to Allah’s Mi 2
that Muslims be closely attached to one another by bonds of peace, affection, brolhcr-
hood, solidarity and mutual assistance. An Arab may not have an advantage over a
non-Arab unless he is more pious.

Likewise Islam guides to the path of justice, truthfulness and good manners. It cham-
pions the victims of injustice, gives comfort to the injured party and seeks to ease the
hardship of the underprivileged. Furthemore it enjoins good and forbids evil, declares
pure things permissible but prohibits impurities, p man’s dignity, and preserves
his mental and physical abilities.

Islam enjoins kindness to parents, respect for the old, and good care for the young.
It holds all people equal in both rights and duties, regulates the life of the individual and
his dealings with others, calls for fairplay in the exchange of interests, takes asympathe-
tic attitude towards women’s rights and regulates the relationship b man and
wife under all conditions and circumstances.

Besides, Islam underlines the concept of mutual consultations, for Allah-Blessed be
His Name-refers approvingly of those who conduct “their affairs by mutual consulta-
tion” (Surat 42 Verse 38). In her Divine ref to this pt Allah says:“...
and consult them in affairs (of moment). Then, when thou hast taken a decision, put the
trust in God” (Surat 3- Verse 159).

Dear Brothers!

The system of government in this country, which is dear not only to us but also to
every Muslim in the world, is established on solid foundations of piety, observance of
the limits specified by Allah and adherence to the teachings of Islam both in letter and
spirit, in word and deed.

Spurred by these lofty ideals we enjoin Good and forbid Evil, treat everyone with
indiscriminate justice, p goodwill, honour the bonds of kinship, and do our best
to eliminate misunderstanding and settle disputes by fair and amicable means.

These are the solid foundations and noble ideals on which the Kingdom of Saudi
Arabia was blished by King Abdulaziz Ibn Abdurah AalSaud - may his soul
rest in peace-and by which it has been guided ever since.

Both the government and people of Saudi Arabia have been favoured by Allah with
the great honour of serving the Two Holy Mosques and looking after the pilgrims. The
Kingdom has proved to be equal to the task. Even in the formative years of its nation-
hood, Saudi Arabia, trusting in Divine help and the capabilities of its own sons, rose to
the occasion and mobilized all its resources, modest as they were, to discharge its duties
under this great Islamic responsibility.

Later we redoubled our efforts as Allah conferred on us His bountiful blessings and
the good earth began to throw up its riches in the form of gushing streams of oil. In
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TEXT OF THE ROYAL MESSAGE ADDRESSED BY:
THE CUSTODIAN OF THE TWO HOLY MOSQUES
KING FAHD IBN ABDULAZIZ AAL SAUD
AND
H.R.H. CROWN PRINCE ABDULLAH IBN
ABDULAZIZ AAL SAUD
DEPUTY PRIME MINISTER AND
HEAD OF THE NATIONAL GUARD
TO
PILGRIMS TO THE HOLY HOUSE OF ALLAH
IN THE YEAR 1411H (1991)

IN THE NAME OF GOD, MOST GRACIOUS,
MOST MERCIFUL

“Behold! We gave the site to Abraham of the (Sacred) House, (saying): “Associate
not anything in worship with Me; and sanctify My House for those who compass it
round, or stand by, or bow, or prostrate themselves (therein in prayer). And proclaim
the Pilgrimage among men: they will come to thee on foot and (mounted) on every kind
of camel, keen on account of journeys through deep and distant mountain highways”.

THE PILGRIMAGE: VERSES 26, 27)

Praise be to Allah Who has guided us to Islam and chosen us as the best nation the
world has ever had, and Allah’s Blessings and peace be on the Messenger of Allah, the
most noble of all mankind, our master Muhammad, and his family and companions,
one and all.

Brother Pilgrims:
Peace be upon you along with Allah’s Mercy and Blessings!

We greet you with the best greeting at this great reunion of the believers which takes
place every year, and to you we convey our heartfelt felicitations on completing your
pilgrimage after enjoying the Divine Favour of being part of the great congregation of
Muslims in Arafat from which place you poured out into Muzdalifa and Mina chanting
the praise of your Lord in awe and reverence.

It is no doubt a blessing for you to celebrate the glorious Al-Adha Feast in this Bles-

sed Holy Land. We pray for the acceptance of your pilgrimage and your safe return to
your homelands proud of what you have achieved and fully relieved of your sins.
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“So take what the Apostle
Assigns to you, and deny
Yourselves that which he
Withholds from you.”®

All these verses and evidences indicate the prohibition of changing the creation
whether through increasing or decreasing or merely changing with the purpose of fak-
ing or counterfeiting such as connecting false hair or parting between the teeth to
appear younger and the like. But if the purpose was for curing or removing an illness
or some harm then this comes within the rule of medication which is obligatory in the
Shari’a.

According to the afore mentioned rules, any action aiming at controlling the think-
ing process of man and directing him in ways contrary to his nature is prohibited, also
any change or alteration of organs, like chaning the sex from male to female or vice
versa whether by surgical means or the hormone injection method or any other method
aiming at changing the creation of man is also prohibited.

The other fold is the experimentation to influence the genes. Itis well-known that
Islam takled the questions of hereditary and the inherent characteristics such as man-
ners, illness and the others. Prophet Muhammad, peace be upon him, is narrated to
have asked the man who denied that the newborn was not his son, being of dark skin
colour, whether the man had camels or not? When the man answered yes, He, peace
be upon him asked him if one of the camels had a darker colour, and the man answered
yes too. Then He, peace be upon him asked him why did that happen? and the man
answered probably that was because of factors of hereditary. Then the Prophet, peace
be upon him said that is right and your son is of dark skin colour because of the factors
of hereditary. This indicates that the colour of the skin is governed by hereditary. As
characteristics are passed from generation to generation through genetic factors in mar-
riages.

Prophet Muhammad, peace be upon him advised us to make good choices. He,
peace be upon him said, “make a good choice where to put your sperms”(1). “Be ware
of the blossom in the filth. When people asked what that is, he peace be upon him said,
that is the beautiful from a disreputabl i "(2)

The advice of Prophet Muhammad, peace be upon him, in choosing a good wife is
one way of avoiding the transfer and inheriting illness, But if the medical science suc-
ceeded in finding a cure for these illnesses when the fetus is still in the womb or outside
it, is part of medication which is allowed in the Shari’a. Prophet Muhammad, peace be
upon him said “cure yorself, but do not cure by using a (Haram) prohibited stuff.”(3)

As a summary of all that, any act aiming at changing the creation of Allah either
through increasing or decreasing is considered prohibited. Exception to this rule is
what is done for a Shari’a necessity or what is done with the purpose of medication.
Allah is all-knowing.

(1) Surat-ul Hashr (3) Kanz ul Omal vol. 16 P. 496.
(2) Al Fathhul Kabir vol. 2 P. 2§ (4) Sunnan Abu Daood vol. 4. P. 7.
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In just proportions

And has given you shape
And made your shapes
Beautiful, and to Him

Is the final Goal.” ()

And in another verse He says:-

“Him who created thee
Fashioned thee in due proportions
And gave thee a just bias. (2}

As these changes are due to the misleading from Lucifer, Allah Almighty warned
His servants from following the temptations of the Satan:-

“Whover forsaking God, takes Satan
For a friend, hath

Of a surety suffered

A loss that is manifest.” @

In the Sunnah there are also indications that such kinds of acts are prohibited. The
books of Hadith prohibited connecting false hair to the natural hair, the tatoos, pulling
of small hairs from the face and parting of the teeth. Imam Muslim narrated in his Sahih
what was narrated about Assma Bint Abi Bakr who said that a woman came to the Mes-
senger of Allah, peace be upon him and said, O! Messenger of Allah I have a daughter
who is to be married and her hair is falling t of les, may I some false
hair to it? Then he, peace be upon him said Allah curses the connector of false hair and
the one connected to.” (4)

It is also narrated about Abdullah Ibn Omar, that he said, may Allah curse those
women who draw tatoos and those women on whose bodies tatoos are drawn, and those
women who pull out the small hairs from the face and those women whose small hairs
are pulled out, and those women who part between the teeth, and those women whose
teeth are made parted, those who change the creation of Allah for the sake of beautifi-
cation. This narration reached a woman from (the tribe of) Bani Assad named Um
Yacoub, and she was a reader of the Holy Quran. She addressed Ibn Omar: it reached
me that you cursed so and so. Then Abdullah said, why should not I curse those whom
the Messenger of Allah had cursed and it is mentioned in the Book of Allah. Then the
woman said, I have read the (Mus-haf) (Holy Quran) from cover to cover, but I have
not come accross that. Ibn Omar answered, if you have read it you would have come
accross. Allah Almighty said:-

(1) Surat-ul- Tagabun verse 3

(2) Surat-ul Infitar verse 7

(3) Surat-ul Nissa verse 119

(4) Sahih Muslim vol. 4. P.P. 102103



Some Fighi Questions

The Rule On Genetic Engineering Aiming At Changing
The Creation Of Man Or His Organs.

for so many years, laboratories in different parts of the world are carrying out
series of experi ion aiming at changing the creation of man, sometimes through
trying to control his thinking process, and another time trying to alter the genetic for-
mation and functioning so as to change him into a different new kind. They want to
achieve that through i pting the genetic p . Although these operations are
still in the stage of experimentation, but nevertheless they keep worrying man.

The answer to this question is of two folds:-

Firstly:- Trying to change the creation of man or change one of his organs from the
shape Allah Almighty created into another shape, according to the purpose of the
experiment such as controlling the mind or changing of sexes from male to female or
vice versa is prohibited to be done by the initiator of the experiment or the one under-
going the experiment.

Evidences from the Holy Quran and the Sunnah indicate that prohibition.

In the Holy Quran Allah Almighty mentioned the story of Lucifer who is‘always
trying to lead man into disobedience:-

“I will mislead them

And I will create

In them false desires, I will
Order them to slit the ears
Of cattle and to deface

The (fair) nature created.(")

The apparent meaning of this verse is the change in the creation,®
i-e. in the creation of man and his structure. This change takes many forms; such as
increasing in the creation in form of tatoos and scars or the alteration by decreasing it
like castration and amputation of limbs, the thing which would alter the shape of man:-

“He it is Who shapes you
In the wombs as He pleases.

And in another verse He says:-

“He has created the heavens
And the earth

(1) Surat-ul Nissa verse 119
(2) Surat-Al-i-Imran verse 6
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Another branch is that the usurper is allowed to cancel the sale contract of the car
on the attribute that he had disposed of something he did not own in the first place.("
Another branch is that the usurped property can not be spent on any kind of charity
such as offering it as endowment would not change the nature of usurpation, and would
give allowance for the endowment authorities or the like to accept or exploit the
usurped property or dispose of it.

As it is prohibited to buy the usurped property, as in the case of the car, it is also
prohibited to accepted it as a gift or charity or as any other form of dealing, whether the
property was owned by an individual, a commercial establishment, a charity institution
or by the government. Usurping government property is more sinful as it concerns the
common right of all people.

The prohibition of usurpation is the absolute i.e. it makes no difference whether
the one from whom something is usurped is a Muslim or lim b prohibi-
tion is not concerning the usurper or the usurped from, but rather concerns the act of
usurpation itself, exception is made only when the usurped property is a (Muharram)
something prohibited such as wine (when usurped from a Muslim) but if it was usurped
from a non-muslim in custody a compensation is imposed on the usurper or on the
buyer.

As buying the usurped property is prohibited, eating it or drinking, if eatable or
drinkable, is also prohibited. Also using it in its function is also prohibited. The one
who knows that the car is usurped is not permitted to ride it or to finish some business
with it even if the buyer had paid a price for it.

It might be asked how can a usurped property be identified when it is too difficult
to verify the matter very clearly. The car might be shown for sale in a car exhibition or
by a salesman known for his honesty or that the car might be usurped from a distant
place, and the similar situations which are not available for the knowledge of the buyer.

As areply to this we say that there are some evidences which indicate that the thing
might be usurped, some of which are that the usurped thing would be given for abnor-
mally low price and the sale would be concluded away from the enquiries of the people.
All these give rise to suspicions. Also the property for which the necessary require-
ments are not available such as the plate number or its license also show that the prop-
erty might be usurped. The seller whose regular place is not known or not known to
have interaction in such commodities is als suspicious and so forth.

One may also ask how is it possible for the buyer to identify the usurped property

relying on suspicions, guessing and probabilities, when the principle is that the suspect
isinnocent until proved otherwise.
Our answer is that the Muslim is required to make his pr ions and avoid suspicions
and by doing so one would acquit his religion and his honour, and the one who falls into
suspicions would definitely fall into the prohibited, just like the one who is rearing (his
sheep) around the inaccessible lands until he trespasses.

(1) Muhammad Ulaish, Manhul Jalil, vol. 4 P, 457
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The Rule On Buying The Usurped Property

What is the rule on someone who intends to buy a car and he knows or suspects that
it is usurped?

The answer to this question is that it is prohibited on him to buy anything which is
usurped or suspected to be so whether the buyer knew that fact for certain or had suspi-
cions and probabilities, because the usurped property is (Haram) prohibited on the
usurper as he, by usurping, has violated Allah’s restrictions. Allah Almighty says:-

“And do not eat up
Your property among yourselves
For vanities”(")

Almighty also says:-

“But God hath permitted trade
And forbidden usury.”®

Usurpation falls into the category of eating property for vanities, and it falls also
into the prohibited usury because one of the reasons for this prohibition is the exploita-
tion and eating the property without any right.

As Allah Almighty prohibited eating properties for vanities, the Prophet, peace be
upon him affirmed that prohibition in the address, peace be upon him made in the
farewel pilgrimage:- “your blood, your property, your honour are prohibited on you as
the prohibition of this day in this home in this month."®

The buyer of the usurped property is considered as the one possessing something
which he does not own even though he paid a price for that usurped thing. The original
owner of the usurped car, in this case will have the right to claim his car from either the
usurper or the buyer of the car whoever he chooses. In case that the car was damaged,
the original owner will also have the right ot claim compensation from either the
usurper or the buyer.

Connected with this question are a number of branches, such as:-
It is not permissible to agree on the sale of the usurped property. The original owner
of the car does not have the right to agree on the sale which had taken place, because
originally that sale was prohibited, so it is not permitted for anyone to permit the prohi-
bited.

(1) Surat-ul-Baqara verse 188

(2) Surat-ul-Baqara verse 275

(3) Sahih Muslim vol. 11 P. 169

(4) Imam Shafie - Al Um vol. 3P.P. 15-16
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In the Shafie school of thought the maintenance for the parems by the son is more
emphasized in the case when the parent cannot maintain his living.(" This maintenance
includ, dical exp and the exp of nursing. It is not permissible to impose
on the parent to work for his living because that is contrary to the principle of bearing
them company which was ordained by Allah. (2)

In the Hanbali school of thought maintenance for the parent should also include
his wife and the young brothers and sisters of the maintainer son. It is conditioned that
the son is well-off and the parents are poor. It is also conditioned that the son on whom
maintenance is obligatory to pay from the excess he has either from his wealth or from
his earning and that he would be one of the inheritors in the case of the death of one or
both of the parents. (3)

Although the opinions on the question of alimony are various and have different
conditions, but nevertheless they all agree on the obligation of the son to take care of
his parents, particularly when they reach old age or in their sickness or inability to earn
their living. The excuses that the son is incapable to pay for their expenses or that his
wife cannot live with the parents or refuses to do so, does not justify the ingratitude of
the son or negligence of his parents. Al Tirmithy narrated about Ibn Omar that he said;
“I had a wife whom I loved, but my father hated her and he ordered me to divorce her,
but I refused and told that story to the Prophet, peace be upon him who told me, O!
Abdullah Ibn Omar divorce your wife.” ¢)

Stating the excuse that the government or the charity societies would take care of
the disabled aged people would not drop the obligation of the son towards his parents
because the maintenance of the government is of general nature and the maintenance
of the son is personal and more obligatory than the first one.

In the light of the Islamic rules, principles and manners, it is not the characteristic
of the Muslim to enjoy he and his wife and children while his parents are looking for
sustenance in humiliation, or stay neglected in the social welfare and charity homes.
‘We have narrated Imam Ibn Hazm before who said, “there is nothing more ingracious
than a rich son lets his father or grandfather clean bathrooms or attends to horses and
donkeys or washes the clothes and lets his mother or grandmother work as servant or
sell water in the streets, by so doing he did not lower to them the wing of humility.” (5)

(1) Imam Shafie, Al Um vol. 5 P.P. 100-101

(2) Al Ramli, Nihayat-ul Muhtaj vol. 7. P.P. 218-219

(3) Ibn Quddama, Al Mughni Wal Sharh Al Kabir vol. 9 P.P. 256-258.
Kashaful Ghina'a vol. 5 P.P. 480-482

(4) Sunnan Al Tirmithi vol. 3 P. 494

(5) Al Muhala vol. 10 P. 108, and Contemporary
Jurisprudence Research Journal 5 th edition P. 170
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Allah also ordained that addressing the parents should be in nice talk and lower to
them the wing of humility, and ask mercy for them. The Messenger of Allah, peace be
upon him, was repeating “inspite of him, inspite of him. They asked who Messenger of
Allah, and he, peace be upon him said, the one who attends to his parents or to one of
them in their old age and then did not enter Paradise.” (1)

At the end of the previous verse, Allah ordained the son to ask forgiveness and
mercy for them as they cherished him in childhood. This is only a reminder of what they
had done for him and how much they have endured. So he must return all that by
invocating for them for mercy and being kind to them.

Inspite of the seriousness of blasphemy, Allah Almighty did not drop the parents,
right to be treated kindly because of that. Allah Almighty said:-

But if they strive

To make thee join

In worship with Me

Things of which thou hast

No knowledge, obey them not
Yet bear them company

In this life with justice )

And inspite of the greatness of Jihad, Prophet Muhammad did not permit anybody
to go in Jihad without the of ones p ding to what is narrated by Ibn
Omar that a man came to ask permission from the Prophet, peace be upon him to go
in Jihad, and the Prophet asked the man, are your parents alive? and the man answered
yes. Then he, peace be upon him said, in them make your Jihad or in other words, the
man said yes they are alive and I left them weeping. He, peace be upon him said, go
back and make them laugh the same way you made them weep.” @)

On these principles the jurists have established a number of rules concerning the
obligations the conditions on the field.

In the Hanafi school of thought alimony is obligatory on the son to the parents, the
grandfathers, grandmothers when they are poor even if they have different religion
than the son. (4)

In the Maliki school of thought alimony is obligatory on the offspring when well off
if he was young or old, male or female, single or numerous, Muslim or non Muslim
healthy or sick. Al Bajji, one of the Maliki thinkers said that this alimony is obligatory
even if the parent was capable of earning his or her living.**)

(1) Sahih Muslim vol. 16 P. 108

(2) Surat Lugman verse 15

(3) Sahih Muslim vol. 16 P. 103

(4) Sharh Fat-hul Qadir vol. 4 P. 415, Al Mirhanani vol.2 P. 46-47.
(5) Manhul Jalil vol. 4 P. 414, Mawahib Al Jalil vol. 4 P.P. 209-210
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Is it Permissible For The Son To Neglect His Parents Or One Parent On The Pre-
sumption That He Cannot Care For Them Because of Their Old Age Or That His Wife
Cannot Care For Them, Or She Refuses To Do So, Or That His Income Is Not Sufficient
For More Than His Children, Or That The Government Provides Better Care For Them
Than He Can?

The answer to this question is that the son is not permitted to give up his duty to care
for his parents or one of them relying on all these excuses. The basis of this is the verse:-

Thy Lord hath decreed

That ye worship none but Him,
And that ye be kind

To parents whether one

Or both of them attain

Old age in thy life

Say not to them a word

Of contempt, nor repel them,
But address them

In terms of honour.®

In another verse:-

And, out of kindness.

Lower to them the wing

Of humility and say:

My Lord ! bestow on them
Thy Mercy even as they
Cherished me in childhood.?

“Decreed” here means ordinance and obligation of kindness towards the parents.
Kindness includes gratitude in its widest meanings. One should address them softly and
politely and obey them in all that they ask to be done except when it is in disobedience
of Allah. As part of kindness one has to support them and pay their expenses and not
let them beg and be despised or try tough labour so as to be able to earn their living.
Allah Almighty mentioned old age because it is the period of weakness in which the
parents need the care from a son. Kindness from the son requires great sacrifices. Allah
Almighty mentioned some words and expressions which would hurt and injure the par-
ents. It is narrated that Imam Ali Ibn Abi Talib, blessings of Allah upon him said,
Prophet Muhammad, peace be upon him said,“ If Allah knew something within the dis-
obedience of parents worse than the word of contempt He would have mentionedit. So
let the one who is kind to his parents do whatever he does, and he would not enter Hell,
and let the one who is ingracious to his parents do whatever he does and he would not
enter Paradise. (3)

(1) Surat-Bani Israel verse 23
(2) Surat Bani Israel verse 24
(3) Qurtubi, Tafseer Al Jami’ Li-Ahkam Al Quran vol. 10 P. 243
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And in another verse:-

So if a husband

Divorces his wife (irrevocably)
He cannot after that
Re-marry her until

After she has married
Another husband and

He has divorced her

In that case there is

No blame on either of them
If they re-unite, provided
They feel that they

Can keep the limits
Ordained by God.”"

Also this verse does not eliminate the role of the guardian because the rule of this
verse does not refer to the right of the woman to join herself in marriage as understood
from the verse “she has” married another* but it refers to two questions, the first one
is the case of the husband divorcing his wife or the prohibition of continuing in the mar-
riage bondage after an irrevocable divorce. The other question is the divorce of the sec-
ond husband and the permissibility of the return to the first husband after this second
divorce. As long as this is the origin of the rule of this verse, then it should not leave
room for another probability. Another evidence is the normal custom that a woman
needs a guardian to speak on her behalf with the one who proposes to her, if consider-
ation is given to the nature of a woman and her shyness particularly when the matter
concerns her marriage. Another evidence is that in marriage it is supposed that all the
interests of the woman are to be considered, and as the woman has very limited contacts
with the world of men, because of her nature, even in the non-conservative societies,
therefore joining herself in marriage by herself might end up in her damage, when she
choses a husband about whom she does not know as much as her guardian would know.

Inspite of the conclusion he arrived at, Abu Hanifa, mercy of Allah be upon him,
did not always deny the right of a guardian to conclude marriage, but he made it in the
level of being recommendable, and by giving this Abu Hanifa und d
the importance of a guardian and the need of the woman for him in the most important
concern of her life, which is marriage.

To conclude this, itis not correct to join a woman in marriage without the presence
of a guardian and two wi Any marriage concluded in another method other
than this is considered invalid. Those who try to exploit abu Hanifa’s opinion and use
as a means to conclude artificial marriages are considered sinful, committing a forbid-
den thing, and Imam Abu Hanifa is guiltless, because he, mercy of Allah be upon him
does not permit orther than what Allah permitted for His servants and accepted it for
them of the Shari’a rules which are for their betterment. Allah is all-knowing.

(1) Surat-ul Baqara verse 230
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through these two expressions without the condition of the presence of a guardian, and
the other rule is that Almighty Allah prohibited the guardians from preventing the
women from marrying themselves to their former husbands if they agree Ily. He
also derives another evidence from the verse:-

And any believing woman

Who dedicates her soul

To the Prophet, if the Prophet

Wishes to wed her, — (1)

Abu Hanifa also derived evidence from the Sunnah that Prophet Muhammad,
peace be upon him said “ there is no order over the matron from a guardian.(? and in
another Hadith” the single woman'has more right over herself than a guardiar has over
her.”(3) when she reaches the age that qualifies her to be a guardian of herself, the same
as the boy who becomes of age. Abu Hanifa concluded that it is permissible for a grown
up sane woman to join herself in marriage or join others absolutely.

However, we say that the most correct is what is considered by a number of the
companions of the Prophet and the three Imam Malik, Shafie and Ahmad that a
woman does not have the right to join hersclf in marriage or join any other woman. This
opinion is supported by a ber of Almighty Allah says:-

“Men are the protectors
And maintainers of women” )

By the nature of his creation man has a number of characteristics which qualify him
to undertake the responsibility of protection and maintenance. Evidences from the
h also indi licitly the precondition of the presence of a guardian for the
conclusion of marriage as mentioned before. The verse cited to negate this condition
does not indicate that negation. The verse on “prevention” is so explicit in forbidding
prevention. This verse was descended in the concern of Ma’aqal Ibn Yassar when he
refused to join his sister in marriage, until Prophet, Muhammad told him to do so, then
he joined her in marriage. Therefore the origin here is the right of the guardian to con-
clude marriage, and if the guardian does not have this right, he would not have been
forbidden to prevent from marrying, when Almighty Allah said:-

“This instruction

Is for all amongst you
Who believe in God
And the Last day. (9

(1) Surat-ul Ahzab verse 50

(2) sunnan Abu Daood vol. 2 P. 233
(3) Sahih Muslim vol. 9 P. 204

(4) Surat-ul Nissa verse 34

(5) Surat-ul Baqara verse 232
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Prophet such as; “a woman does not join another woman in marriage or joins herself
in marriage.”" As she is not permitted to join herself in marriage, she is also not per-
mitted to join another woman in marriage, even by proxy. An exception is made in the
case of the woman who does not have a guardian, and it is said that it is permitted for
her to authorize a man to join her in marriage, and assumes the role of a judge @

In Imam Ahmad school of thought a marriage is not correct without a guardian.
The woman does not have the authority to join herself in marriage, or joins any other
woman in marriage, or authorize anybody other than her guardian to join her in mar-
riage. If she happened to do that, that marriage is invalid in observation of all the verses
from the Holy Quran and the Ahadiths from which evid p dition the p e
of the guardian for the conclusion of that marriage. The saying that the evidence
derived from the verse which states the non- prevention of the woman to join herself in
marriage, is giving the woman that right as not correct to be considered as evidence to
herright, b prohibiting the guardians from pr ing the women from marrying
is enough evidence that their presence is preconditioned.®

Imam Abu Hanifa disagreed on that when he idered that the p of
a guardian for concluding the marriage of the woman of legal age and sound mind
asbeing only recommended. If the sane, free, of legal age woman whether virgin or
married before joins herself in marriage, or authorize to marry her himself or be her
guardian to conclude marrying her to some-one else and she permits that, then that
marriage is a correct marriage. In the Hanafi school of thought it is stated a marriage
is a correct marriage if it was with a capable person and that it is not correct if it was
with an incapable one. In this case it is said that the guardians have the right to object
to the marriage of the incapable person. Another statement says that the right of the
woman to join herself in marriage is limited in the case when she has no guardian.
Imam Abu Hanifa derived evidence for that from the verse:-

When ye divorce
‘Women, and they fulfil
The term of their (Iddat)
Do not prevent them
From marrying

Their (former) husbands
If they mutually agree
On equitable terms. )

In this verse Imam Abu Hanifa sees two rules. The first rule is that marriage is
mentioned directly after the word women. This indicates the permission of marrying

(1) Al Fath Al Kabir vol. 3P. 22
(2) Nihayat-ul Muhtaj - Al Raily vol. 6 P. 224

(3) Al Mughni Wal Sharh Al Kabir - 1bn Quddama vol. 7 P.P. 337-339 Kashaful Aina'a vol. 5 P.P. 48-49
Muntaha Al Eradat Bahouti vol.3 P.P. 16-17.

(4) Surat-ul Baqgara verse 232
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Can a woman join herself in marriage or join any other woman such as her sisters
or her relatives.?

The answer to this question is, it is not permissible for the woman to join herself
or any other woman in marriage. For the conclusion of marriage, a woman must refer
to and consult her guardian or the man holding that position. Hence the presence of a
guardian is one condition for the correctness of marriage, for the saying of Prophet
Muhammad, peace be upon him that, “there is no marriage without a guardian - of the
woman- and two trust- worthy witnesses”.(") In another saying, “any woman married
without the consent of her guardian, her marriage is invalid, her marriage is invalid. If
the marriage was consumated, the dowry paid becomes hers for deeming her chastity
permissible, and if they get into disagreement, then the authority is the guardian of the
one who has no quardian.”®

In another saying, Prophet Muhammad, Peace be upon him said, “no one joins
women in marriage other than the guardians.”®

A number of the Prophet’s companions, blessings of Allah be upon them unani-
mously agreed that the woman does not have the right to join herself in marriage or any
other woman. Some of those companions, having this opinion are Omar Ibn Al Khat-
tab, AliIbn AbiTalib, Abdullah Ibn Abbas, Abdullah Ibn Masood, and the Mother of
the Believers, Ayisha and Abu Hurraira. A number of the late comers are also of the
same opinion. These are Imam Malik, Imam Shafie and Ahmad.

In Imam Malik school of thought there is no marriage without a guardian. This is
why a woman is not permitted to join herself or any other woman in marriage, whether
she is permitted by her guardian or not permitted. And if she concluded that marriage,
it must be lled before ion or after ion, no matter how long that
marriage lasted, even if the married woman gave birth to children.”®

In Imam Shafie school of thought, it is not permitted for the woman to join herself
in marriage even if that occured after the permission of her guardian. Evidence of this
is derived from the verse “Do not prevent them (from marrying)”*) Evidence here is
that if the woman was given permission to join herself in marriage, this prevention
would not have any effect. Evidence is also derived from the previous sayings of the

(1) Al Musanaf for Abdul Razzig. vol 6 p. 196
(2) Sunnan Al Tirmithy vol. 3 p. 408

(3) Kanz Al Omal vol. 16 P. 529

(4) Al Qawanin Al Fighia ; Ibn Gazzi P. 123.
(5) Surat-ul Baqara verse 232
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8- There is no Shari’a prevention from stating in the bulletin of issue that a certain per-
centage at the end of the business cycle, to be deducted either from the profits of the
stocks in case that there is periodical clearance, or from the shares in the revenues and
the product which had been distributed as part of due payment. This deducted amount
is allocated as reserves to meet the risks of loss of capital.

9- There is no Shari’a prevention from stating in the bulletin of issue or the speculation
stocks the promise of a third party, of an indenpendent character and financial obliga-
tion, to donate for nothing in return to compensate for the loss in a certain project, on
condition that that promise be independent of the speculation contract, ing that
the fulfilment of that obligation is not to be considered a condition for the validity of the
contract and taking effect between the concerned parties, and hence the stock holders
or the speculator would have the right to claim the invalidity of the speculation or refuse
to fulfil their obligations, on the p ption that the donator did not fulfil his obliga-
tion of promise which was considered in the contract.

Secondly:

The council of Al Majma also discussed four other (financial) aspects included in the
dations of that symposium. It was suggested that those recommendations
are to be used for the devel andi of end: s, with iolating

the conditions set for the preservation of end, These rec dations are:-

recc

a- The formation of a company between the endowments authority and business people
for the development of endowments. The value of endowments is a contribution from
one side the contribution of busi people s fi

b- The properties of the endowment are to be contributed as fixed assets and the one
who finances their investment is to get a percentage of the revenues.

¢- The development of the endowment on a contract of industrialization with the
Islamic Bank for a certain percentage of revenues.

d- Renting of the endowment or renting of the units built on it for a nominal rate.

The council is on agr with the asp of these recc dations of the
symposium and that they need more discussion. The secretariat general of the council
is charged with the responsibility to conduct researches on the subject and new Shari’a
aspects of investment and hold another symposium for the discussion of these aspects
and present the results to the council of Al Majma in its coming session.
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3- After observation of the previous regulations for circulation:-

It is permissible to circulate and exchange the speculation stocks in the stock mar-
ket exchange, when available, and in accordance with the Shari’a regulations, and the
circumstances of supply and demand, and the will of the dealers. It is also permissible
that, the circulation be made when the issuing authority periodically directs a bulletin
or an affirmation to the public by which it would be obliged in a certain period of time
to buy these stocks using the profits lated from the speculation operations and
for a certain price. For the determination of that price, the help of the experts is asked
and according to the conditions of the market and the financial situation of the project.
Itis also permissible to declare the obligation to buy the stocks from an authority other
than the issuing authority, according to the manner previously mentioned.

4- It is not permissible that the bulletin of issue or the speculation stocks include any
statement for the guarantee from the speculator on the capital or the guarantee of a
fixed profit or as a percentage from the capital. But if there was an explicit or implicit
statement, the condition of the guarantee would be invalidated, and the speculator
deserves a profit equal to that of a similar speculation.

5- It is not permissible that the bulletin of issue or the speculation stock based on that
bulletin includes a with the obligation of sale even if connected with the
future, but it is permissible that the speculation stock includes a promise of sale. In this
case, sale would not be concluded except through a contract with the value estimated
by experts and which is satisfactory to both parties.

6- It is not permissible that the bulletin of issue or the stocks issued based on it, includes
astatement which would lead to the probability that the company is getting a fixed prof-
it. If that happened, the contract is invalidated.

Resulting from all that:-

a- It is not permissible to precondition that a certain amount of money is alloted to the
stock holders or to the owner of the project in the bulletin of issue or the speculation
stocks issued according to that.

b- The part to be distributed is the profit in its Shari’a sense which means the increase
above the capital and not the revenue. The profit can be determined either by clearance
or evaluation of the project in terms of cash. The increase over the capital at the time
of clearance and evaluation is the profit which is to be distributed among the holders of
the stocks and the speculator, according to the conditions of the contract.

c- Accounts statement of profits or losses is to be prepared and diffused among the
stock holders to be at their disposal.

7- A profit is due when evident, taken after clearance or evaluation and not acknow-
ledged unless distributed. It is permitted to distribute the product of a project, and what
is distributed between the two parties of the contract before the clearance operations
is considered as part of due payment.
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The Second Factor:

The contract for the speculation stocks is based on that the conditions of contract-
ing are determined in the “bulletin of issue” and that the “response” is expressed in
“underwriting” in these stocks and the “acceptance” is expressed through the authority
of issue.

The bulletin of issue should include all the information required by the Shari'a to
be stated in the speculation contract, as regards to the statement of capital and the dis-
tricution of profits, and the statement of the special conditions for that issue, and that
all conditions should comply with the Shari’a rules.

The Third Factor:

o,

The speculation stock should be exch ble and circul after the period of
underwriting in consideration that the permission of the speculator is already obtained
since the time of issue with the following regulations to be observed:-

a- If the money collected for speculation after the period of underwriting and before the
start of the project, was still in the form of currency, then the circulation of the specula-
tion stocks is considered as the exchange of currency for another currency and the rules
for money exhange in this case are applicable.

b- If the speculation money is converted into credits, the rules of transactions through
credit are applied on the circulation of speculation stocks.

c- If the speculation money is converted into fixed mixed assets, cash money, credits,
assets and utilities, it is permissible in this case to circulate and exhange the speculation
stocks according to the price agreed upon, on condition that the majority in this case is
assets and utilities. But if the majority is cash money or credits, the Shari'a rules, inter-
preted by an explanatory regulation, should be followed and be presented to Al Majma
in the coming session.

In all cases the circulation should be registered as asset in the records of the issuing
authority.

The Fourth Factor:-

The one who receives the money collected from underwriting in the stocks, with
the purpose of investing them is the speculator who does not own in the investment pro-
ject more than his contribution by underwriting and buying some stocks. He is a share
holder, in addition to that, the speculator is a partner in the profits when achieved,
according to his share indicated in the bulletin of issue, and that his ownership in the
project is based on that.

The money collected from the stocks, together with the assets of the project,
should be left in the trust of the speculator as one of the Shari’a guarantees.
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ON THE SPECULATIVE AND INVESTMENT BONDS*

All praise be to Allah, Cherisher of the Worlds, and all prayer and peace be upon
our Prophet Muhammad, upon his family and his companions.

The council of Majma Al Figh Al Islami convened the session of its fourth confer-
ence in Jeddah, Kingdom of Saudi Arabia from 18 to 23 Jumadah II 1408 corresponding
to 6 to 11 February 1988.

After reviewing the researches presented on the subject of “The Speculative and
Investment Bonds” which resulted from the symposium held by al Majma in collabora-
tion with the Islamic Institute for Research and Training in the Islamic Bank for
Development during the period 6 to 9 Muharram 1408 corresponding to 30 August to
2 September 1987, putting in action resolution No (10) taken in the third session of Al
Majma, in which a ber of the bers and experts of Al Majma together with the
researchers of the Institute and other scientific and economic centers participated in
that symposium, as this subject is of vital importance and that it is necessary to cover
all its aspects, in consideration of the effective role of this economic form in increasing
the potentialities for the development of the public finances by means of combining
wealth and work.

After reviewing the ten r dations adopted by the symposium and discus-
sing them in the light of those researches, the council decided the following:-

Firstly:- Concerning The Shari’a Permissible Speculative Bonds

1- The speculative bond is an investment means founded upon the division of the capital
alloted for speculation, and the issue of stocks against that capital in equal units for an
equal value for each unit to be registered in the names of the participants in this specu-
lation each one according to his share in the capital. This economic means is given the
name “speculation stocks”

2- The Shari’a permissible aspect of the speculation bonds in general should fulfil the
following factors:-

The First Factor

A stock should represent acommon ownership in the project for which stocks were
issued for implementing or financing that project, and that ownership should continue
from the start to the end of the project. All the rights and right of action acknowledged
to the owner in the Shari’a are entailed with this ownership, rights such as the right to
sell, mortgage or inheritance, bearing in mind that these stocks represent the specula-
tion capital.

Resolution No. (5) D4/08/88 taken in the fourth conference of Majma Al Figh Al Islami in The Islamic
Conference Organization held in Jeddah, Saudi Arabia during the period 6-11 February 1988.
- Unofficial Translation from Arabic
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4- The expropriated real estate must not be exploited for public or private investment,
and that expropriation must not be carried out prematurely.

If all or any one of these regulations and restrictions were defective, expropriation
of property would be part of injustice on earth and compulsion prohibited by Almighty
Allah and His Prophet, peace be upon him.

In case that the idea of utilizing the expropriated real estate interest was given up,

priority of restoration is given to the actual previous owner or to his heirs and with an
equitable compensation.
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EXPROPRIATION FOR PUBLIC INTEREST*

All praise be to Allah, Cherisher of the Worlds, and all prayer and peace be upon
our Prophet Muhammad, upon his family and his companions.

The council of Majma Al Figh Al Islami in the session of its fourth conference held
in Jeddah, Kingdom of Saudi Arabia from 18 to 23 Jumadah II 1408 corresponding to
6 to 11 February 1988, after reviewing all the researches presented to Al Majma con-
cerning the subject of “Expropriation for Public Interest”, and in the light of the indis-
putable fundamentals of the Shari’a as seen in the respect and consideration of private
property, until that became one of the postulations of religion, and that protection of
property is one of the five necessities which the Shari’a aimed at their fulfilment, and
that texts from the Holy Book and the Sunnah advocate for that protection, and recal-
ling what had been confirmed by the proofs from the Sunnah of the Prophet and the acts
of his companions, blessings of Allah upon them, concerning the expropriation of real
estate for public interest, applying the general principles of the Shari’ain protecting the
interests and giving the public need the status of necessity, and bearing private harm so
as to avoid the public one.

The council decided the following:-

Firstly:- The private property must be protected and preserved from all kirids of trans-
gression on it and that it should not be confined or limited, and that the owner has the
right on his possession, and within the limits of the permissible, has the authority to
take any kind of action on that property with all the Shari’a utilizations.

Secondly:- It is not permissible to expropriate from the ownership of real estate for the
public interest except after observing the following restrictions and the Shari’a regula-
tions:-

1- Expropriation of real estate must be in return of a fair and immediate equitable com-
pensation to be estimated by experts and to be not less than the price of a similar prop-
erty.

2- The expropriator must be the authorities or whoever represents them.

3- Expro?rialion must be done for the public interest necessitated by a public necessity
or a public need having the same urgency of necessity such as building mosques, roads,
or bridges.

*  Resolution No. (4) D4/08/88 taken in the fourth conference of Majma Al Figh Al Islami in The Islamic
Conference Organization held in Jeddah, Saudi Arabia during the period 6-11 February 1988.

- Unofficial Translation from Arabic

— 49 -



Fatawa Al Majamia Al Fighia

D- Concerning Financing of Foreign Trade Operations

The council of Al Majma decided that the principles applied on the sale on credit
with the installment of the price are also applicable on these operations.

E- Concerning The Intersests On The Time Deposits Which The Islamic Bank For
Development Is Obliged to Deposit in The Foreign Banks

The council of Al Majma decided the following:-

It is pmhlbncd on lhe bank to protect the actual value of its money from the cur-
rency fl h h the i rates accrued from its deposits. Hence, the
amounts of those imcresls are to be spent on the purposes of public benefits such as
training, research, the provision of aids and relief and technical assistance to member
states, and also to scientific foundations, institutions, schools and all that is connected

with the diffusion of Islamic knowledge. Allah is all - knowing.
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It is preferable, though, that the authorized person to carry out the purchase trans-
action be other than the mentioned client whenever available.

Third Principle:

The lease contract must be concluded after the actual possession of equipment. A
separate contract from that of authorization and promise is to be concluded.

Fourth Principle:

The promise to grant the equipment after the expiry of the period of lease is per-
missible when made in a separate contract.

Fifth Principle:

Liability on damage and defects is shouldered by the bank in its capacity as owner
of the equipment unless that damage and defect occur as a result of sabotage or negli-
gence from the part of the leaser whence liability in this case is shouldered by him.

Sixth Principle:

The expenses of insurance at the Islamic Insurance Companies whenever possible,
are shouldered by the bank.

C- Concerning Sale On Credit Transactions and Installment of Price.
The council of Al Majma decided the adoption of the following principles:
First Principle:

The promise from the Islamic Bank for Development to sell the equipment to the
client after the Bank has owned them is a Shari’a acceptable matter.

Second Principle:

The authorization of the Islamic Bank for Development to one of its clients to pur-
chase what the client needs as equipment or machinery and the like, which has certain
specifications and a price, on the account of the Bank with the purpose that the Bank
leases those things to him, after being delivered to the authorized person and coming
into his custody is a Shari’a acceptable authorization. It is preferable though, that the
person authorized to carry out the purchase transaction be other than the concerned
client whenever available.

Third Principle
The sale contract must be concluded after the actual possession of equipment and
coming into the ownership of the client. A separate contract from that of authorization

and promise is to be concluded.
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FATAWA AL MAJAMIA AL FIQHIA

Inquiries From The Islamic Bank For Development.*

All praise be to Allah, Cherisher of the Worlds, and all prayer and peace be upon
our Prophet Muhammad, the seal of all prophets and upon his family and his compan-
ions.

The council of Majma Al Figh Al Islami convened the session of its third confer-
ence in Amman, the capital of the Hashimite Kingdom of Jordon from the period 8 to
13 Safar 1407 corresponding to 11 - 16 October 1986, and after extensive studies and
deliberations on all the inquiries raised by the bank to the Majma, the following was
reached:

A- Concerning the service charges on the loans of the Islamic Bank for Development:
The council of Al Majma’ decided the adoption of the following principles:-

1- The permissibility of taking service charges on the loans.
2- Service charges shoudl be within the limits of actual expenses. =
3- Any increase on the actual service charges is prohibited because it is from usury

which is prohibited in the Shari'a.
B- Concerning Lease Operations:

The council of Al Majma decided the adoption of the following principles:
First Principle:

The promise from the Islamic Bank for Development to lease the equipment to the
client after the Bank has owned them is a Shari’a acceptable matter.

Second Principle:

The authorization of the Islamic Bank for Development to one of its clients to pur-
chase what the client needs as equipment or machinery and the like which has certain
specifications and price on the account of the bank with the purpose that the bank
leases those things to him after the authorized person has owned them, is a Shari’a
acceptable authorization.

Resolution No (1) /D3 /07 /87 taken in the session of third conference of Majma Al Figh Al Islami in The

Islamic Conference Organization held in Amman, Jordan during the period 11 - 16 October 1986

- Unofficial Translation from Arabic
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other hand 66% of the students do not think that the subject of Islamic culture taught
in the faculty of medicine serves what is required in this field.

If we take into consideration the fear of the students that studying this subject on
compulsory basis might affect their aggregate in the final test, that is why they chose
studying it on optional basis. Because of getting into practice, the physicians chose, in
a very high per g hing it as an independent subj

)

Recommendations:

1- The question of teaching the Fighi aspects concerning sick people is a very essential
and vital one, and we suggest it to be taught to medical students as well as to physicians.
2- Because of their experience, the physicians suggest that it is to be taught indepen-
dently. So as not to put more pressure on the students, the marks on the subject are not
to be added to the final aggregate, but only passing the subject is a prerequisite for
graduation.

3- We suggest that more researches to be conducted particularly on the Fighi disserta-
tions in the colleges of Shari’a about the methods and material of teaching this subject.
4- It would be profitable if a group of newly graduated physicians, after working for two
years, be assigned to study Figh in the college of Shari’a. After the completion of the
study be distributed in the different hospitals so as to be refered to in the Fighi ques-
tions. They should also hold periodical meetings to discuss the new issues or present
them to scholars of more knowledge.

5- The issue of a specialised journal in the Fighi matters so as to encourage researches
in this field.
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In comparing the percentages, the following was found:-
a- Among the 27 physicians who said they did not need to study the subject in their
undergraduate years, 21 of them say that they need to study it now. That means 77.7%
changed their mind, and want to study it now. 4 physicians (14%) from 28 physicians
who wanted to study the subject in their undergraduate years, change their mind now
and do not need to study the subject.
b- Concerning teaching the subject to medical students, 22 physicians out of 27 (81.4%)
suggest teaching the subject, while one physician changed his mind to not teaching it
(4%)
¢- Among the ten physicians who do not want to study the subject 4 of them were asked
by their patients about some Fighi questions. This means that 40% of those who do not
want to study the subject are asked about Fighi questions. Hence the percentages are
as follows:-
1- 77.7% changed their mind since the time they were undergraduates and want to
study the subject now.
2- 81.4% of those who did not want to study the subject when they were under-
graduates, now suggest hing it to
3-60% of the physicians who do not want to study the subject, are not subjected to Fighi
questions, and 40% of them are asked by their patients.

Ar ion and Concl

1-89.2% of the students in the medical years desire to study the subject, which is almost
exactly the same per ge of the physicians 89% who suggest the subject be raught
to students although 50% of the now-physicians did not think of studying it themselves
when they were undergraduates which means that there is change in awareness of the
importance of studying this subject. This change in awareness is attributed to acquired
experience which is the main reason of this change of opinion. As 81% of the physicians
desire to study the subject, it means that teaching this subject is essential for the stu-
dents as well as for the physicians.

2- The reason why the students think that they need to study this subject is the lack of
sufficient information in this field, as only 3% of the teachers make connection of the
medical subject with the Fighi aspects. This indicates that the teachers are either not
aware of the importance of this subject or that they are incapable of making that con-
nection. The explanation given to the desire of the physicians to study this subject and
suggesting that it is to be taught to the students, is that 48% of the physicians are asked
by their patients about some Fighi rules, and that 82% of the physicians refer these
questions to the specialised people.

From what is stated in points I and 2 it is noticed that it is necessary to teach this
subject. This is the initial queslion which this study wants to answer, As for the method

how to teach it whether as an I or pulsory 1] we notice
that there is controversy among the students and physmans

85% of the students would like to study the subject on optional basis, while 92%
of the physicians would like it to be taught on compulsory basis. This difference in opin-
ion is due to the fact that the students do not have free time in their schedules. On the
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that the subject of the Islamic culture does not serve the purpose as concerning Figh
connected with medicine.
58% want to study it as extra curriculum and optional subject.

The Physicians:

The participating physicians were 56 in number from different stages and experi-
ences.

The Results:

a- 28 physicians (50%) d that they c plated studying the subject in their
undegraduate years, while 27 physicians (48.5%) answered that they did not con-
template studying the subject. The rest did not answer the question.

b- 45 physicians (81.8%) think that they need to study the subject now while 10 physi-
cians (18.2%) think that they do not need to study the subject now, and one physician
did not answer the question.

c- It was found out that 50 physicians (89%) suggest that the subject should be taught
to medical students, while 6 physicians (11%) are not of this opinion.

d- On the preference to teach the subject of Figh as an independent subject or as an
optional subject, 49 physicians prefer that to be an independent subject, while 4 physi-
cians prefer it to be an optional subject and 3 physicians did not answer the question.
e- When asked about their proficiency in Fighi matters related to the medical profes-
sion, 32 physicians (57%) say that it is average, 8 physicians (16%) say that it is suffi-
cient, 16 physicians (27%) say it is not sufficient.

f- When asked about the frequency of being asked by their patients about certain
(Fighi) rules concerning sick people, 27 physicians (48%) answered that they had been
in such situation, 6 physicians (11%) d that they had not been in such situation,
while 23 physicians (41%) answered that they are sometimes subjected to such situa-
tions. On how they handled this situation, they all said they showed concern, and tried
to help one way or another, such as answering the patients’ questions themselves or
refer to the specialised people.

When asked about the need to ask the specialised people as concerning the Fighi
rules in the field of their profession, 46 physicians (82%) answered positively while 10
physicians (18% ) answered negatively. Out of the 46 physicians who asked the special-
ised people 31 of them (67%) said that they obtained answers to their questions while
15 physicians (33%) did not.

Reviewing the previous results, we find high percentages as follows:-

58% contemplated studying the subject in their undergraduate years.

81% think they need to study the subject now.

89% suggest teaching it to the students.

92% suggest teaching it as an independent compulsory subject.

57% think that their proficiency on Fighi matters is average.

48% of the physicians are asked by their patients about Fighi rules.

82% of the physicians need to refer to specialised people concerning Fighi questions.
67% obtained answers to their questions.

s
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Results of the Research:

230 forms of the questionnaire were distributed, and 214 forms were collected
which means 93% responded. Those who replied that teaching the subject of Figh con-
nected with medicine is needed were 186 i.€.86.9% and those who think that it is not
needed were 28 personsii.e. 13.1%. Nobody objected to teaching of this subject. When
divided into physicians and students, the number of physicians was 56 and the number
of the students was 158.

The Results:
Students:

141 students replied positively for the teaching of the subject in question, while 17
students replied negatively. This means that 89.2% of the students need to study the
subject, while 11.8% do not need to do so.

- Among the 17 students who replied negatively, it was revealed that 12 of them i.e.
70.5% justified their refusal that they have enough knowledge of the subject. The other
5 students, constituting 29% could not provide any justification. The following results
were also revealed:-

a- 81 students (51%) have all ce in their time tables for studying the subject, while
77 students (49%) do not have allowance in their time tables.

b- Out of 158 students, 140 agree that the period suggested for the study of the subject
is suitable. Among those 76 students (54.3%) want that period to be one school year,
while 64 students (45.7%) want the period to be more than one school year.

¢- 157 stud d two questions about how the teachers are concerned to con-
nect the medical subjects with the Shari’a rules, while one student did not answer these
questions. It was found out that 74 students, (47%) answered that they rarely find this
concern from their teachers. 44 students, (28%) answered that their teachers did not
show this concern at all. 35 students (22%) answered that there is concern, but it is not
enough. 4 students (3%) answered that they notice concern shown by quite a number
of their teachers. However, the outcome of this question is that the teachers are not
concerned to connect the medical affairs with the Fighi rules.

d- As for the benefit they get from studying the subject of the Islamic culture as far

as the Figh on medical affairs is concerned, it was found out that 21 students (13%)
answered that it serves the purpose, while 105 students (66%) answered that it does not
serve the purpose at all. The other 21% are in between.
e- When asked whether they want that subject within the curriculum or extra cur-

lum, 155 stud d this question and 3 students did not the ques-
tion. From their answers it was found out that 90 students (58%) prefer it to be extra
curriculum, while the other 65 students (42%) prefer studying it within the curriculum,
In reviewing the answers in a, b, ¢ and d we notice the high percentages are:-
89.2% desire to study the subject.
51% have free time in their time tables.
54.3% prefer to study the subject within one school year.
47% rarely find concern from the teachers to connect Figh with medicine. 66% think
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TEACHING FIQH TO MEDICAL
STUDENTS AND THE NEED FOR IT
(A CASE FOR STUDY)

Dr. Muh d Abbid Bakh *

All life must be for Almighty Allah. Life will not be as such unless we follow the
true Shar’a in all aspects of life, otherwise we would be like those who would like to
attain the levels of the good worshippers through bad work. As medicine is one of the
aspects of life, the Shari’a rules should be applied on it together with all that is con-
nected with it.

So the practice of medicine should not be done in methods which are not according
to Shari’a, where the protection of the religion, which is the first aim of the Shair’a, pre-
cedes the protection of the self. It is an obligation on the physician to have enough
knowledge of the Shari’a rules which concern his profession, otherwise he would be
susceptible to violation of the Shari’a rules while doing his job. What makes the matter
more difficult is that the physician is always dealing with an exceptional case, that is the
case of illness, for which there are many rules. Some of these have been settled and
others have not yet been settled.

A physician might find himself asked by his patients about things concerning reli-
gion. For this reason we come to the conclusion that a physician must learn the rules of
Figh connected with his work. Therefore this subject should be taught to the under-
graduate medical students so that on graduation they would be of good Fighi knowl-
edge.

For this purpose the researchers have distributed a questionnaire among some
interns and also among some physicians so as to know their opinions in this question of
teaching Islamic Figh to medical students, not with the aim of conducting a question-
naire on a Shari’a question, but rather investigating the need for teaching this subject.

Kind of Research:

Two kinds of questionnaires have been distributed at random, one among the stu-
dents and the other one among the physicians. The information collected was analysed
by the computer to get the results.

Assistant professor of surgery, college of medicine, King Abdul Aziz University.
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The Question of Listening (To Singing)

Ibn Masood, Al Hassan Al Basri and Al Nakhae said that “idle tales™ referes to
singing. Ayyisha, blessings of Allah be upon her narrated that Prophet Muhammad,
peace be upon him said, “Allah Almighty prohibited the sale, the price and education
of “Al Ghaynah” Imam Ghazali said “Al Ghaynah” is the bondmaid who sings for
men in an orgy. But singing for her master is not understood to be prohibited from the
statement of this Hadith. As for the purchase of idle tales as a substitute of religion and
deviation from the path of Allah is prohibited, Anyhow, not all singing is substituting
religion and a deviation from the Path of Allah.

2- Another evidence is from the verse:-

“Do ye then wonder
At this recital

And will ye laugh
And not weep
Wasting your time
In vanities.”

Ibn Abbas, blessings of Allah be upon them said this refers to singing, but we say
if this is so, laughing and weeping should have also been prohibited because they are
included in the verse.

3- They also stated what Abu Umamah narrated that the Prophet, peace be upon him
said, “no one ever raised his voice singing, Allah would send two satans each one on
each shoulder, hitting him with their heels on his chest until he ceases from singing.”
Imam Ghazali said this Hadith concerns some kinds of singing which moves what the
satan wants.

4- They stated that it is narrated about Ugba Ibn Ammir that Prophet Muhammad,
peace be upon him said, “anything that a man entertains himself in is false except tam-
ing his horse, shooting with his bow and arrow, and flirting with his wife.”

Ghazali said that the word “false” does not indicate prohibition, but rather the
inutility.

5- They also narrated the of Ibn M d, blessings of Allah be upon him,
that:-

“singing germinates hypocrisy in the heart.” some people added,

“as water germinates seeds.”

Al Ghazali said, Ibn Masood meant that hypocrisy germinates as far as the singer
is concerned, because his purpose is to show off his voice capacities and hence he tries
his best to please the listeners so that they may appreciate his singing. This does not
bring about prohibition.

As for analogy that the strings are analogous to playing and all earthly life is play
and amusement, hence it should be permissible, however it should not be overdone or
abused, the same way medicine should not be abused.
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ing (Ka'aba) and the holy precincts.

2- Songs made by the soldiers in an Islamic expedition for mobilizings people. This is
also permissible.

3- (Rajz) used by warriors at the time of for encourag and building
confidence.

4- Songs of mourning and sorrow. These are of two kinds. One kind is appraised and
the other is reprehensible. The reprehensible is despairing over matters that passed.
Allah Almighty said:-

“In order that ye may
Not despair over matters
That pass you by.

Nor exult over favours
Bestowed upon you.”

The appraised sorrow is the feelings of regret for not fulfilling one’s religious obli-
gations and weeping for forgiveness.

5- Listening at the time of glee and happiness, as when the (Ansar) inhabitants of
Madinah welcomed the arrival of Prophet Muhammad, peace be upon him with the
song, “Full moon has casted its light upon us.”

6- Listening to the expressions of adoration when the adored is someone like a wife or
husband.

7- Listening to the one who loved Allah and felt passion for meeting Him Almighty.
As for the prohibited listening it is divided into five categories:-

1- When the utterer is a woman who is afraid of temptations and mischief.

2- Listening to the instrument which is the pipes, strings, and the (Kuba) drum. Other
than those three instruments all remain permissible such as tambourine (no jingles), the
drum and the bar.

3- Listening to rhyme and poetry when there is narration of shameful deeds, and telling
of lies about Almighty Allah and about His Prophet, peace be upon him, or about the
Prophet’s companions, blessings of Allah be upon them, or there is description of a par-
ticular woman.

4- When the listener is incapable of controlling his desires and emotions like in the case
of those at the threshold of manhood. Listening for those is prohibited whether passion
dominates their hearts for a certain person or not.

5- When the person is from the commoners on whom the love of Allah did not take its
roots, and so listening might get hold of him and dominate his soul.

Evidences of Prohibitors:-
1- Those who ad the prohil
from the Holy Quran:-

“But there are, among men those who purchase idle tales”

e s

of listening derive their evidence from the verse
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Imam Ghazali said; if it is possible to say that this is permitted only on condition
that it is mentioned in the Holy Quran, then it becomes obligatory to say that the sound
of the nightingale is prohibited b it is not mentioned in the Holy Quran. But we
all know this is not applicable. So if listening to a hollow sound such as that of the as
is permissible, then why does not the same thing apply to listening to a nice sound which
conveys wisdom and correct meanings.

- As for the nice harmonious voice, the tune is what gives it that quality. A number of
voices are nice ones, but they are out of tune. The harmonious tuned voice - or sounds
are of three categories:-

1- Either they come out of inanimate matter, such as flutes, strings or drums.

2- Or they come out of an animal’s vocal chords. This animal is either human or non-
human. These are harmonious tuned sounds, and it is impossible that these sounds are
prohibited for being good sounds. Nobody prohibits the sound of the nightingale.
Therefore the other sounds cannot be prohibited, because there is no difference
between one throat and another throat. The sounds that are produced by the bodies or
instruments made by man such as the drum, and the tambourine are analogous to the
sound of the nightingale. The things in exception are the musical instruments, the
strings and the pipes which the Shara’ mentioned their prohibition such as the saying of
Prophet Muhammad, peace be upon him, “there will come men from among my
Umma, who would permit (wearing) silk and the musical instruments.” The prohibi-
tion here is not because of the pleasure one gets from hearing and listening to those (in-
str ), otherwise anything that gives pleasure to man would have been prohibited.
When wine was prohibited, the harsh measures which were taken for weaning the
people from drinking it were necessary because people were so attached to it. This
exaggeration i n weaning was carried on to the extent of destroying the wine vessels and
hence the symbols connected with drinking and singing were also prohibited. These
symbols are the strings and the flutes only.

3. Or the harmonious and the meaningful sounds which is poetry. It is produced only
from the human vocals. Its permission is affirmed because it is a harmonious sound, the
onlyi is that itis ingful, and the ingful talk is not prohibited, and the
harmonious nice sound is not prohibited. What should be looked into is what the poetry
conveys. If it conveys a restricted meaning, then it is prohibited, poetry or prose
whether put to tunes or not. However, if poetry is permitted without tunes, it may be
permitted with tunes. When the single components are permitted, then when they are
combined they should be permitted too. B when the permissibles are added to
the permissibles then the whole is not prohibited unless it ins a i .' n not
found in the individual components, and in the case of poetry there is no restriction con-
tained. How can poetry be prohibited and it was recited infront of Prophet Muham-
mad, peace be upon him. “some of the poetry is wisdom.” ]

- As for the allegation that poetry excites the heart ( ions) and all the pred t
feelings I would say:- Allah Almighty has a secret in creating harmony between the
souls and the tunes, which have wonderful effects on them. Some of the sounds please,
other sounds sadden, others relax and put to sleep and others make one laugh and be
delighted. These tunes serve seven occasions:-

1- Songs of the pilgrims. These are permissible poems created for praising and describ-
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THE STATEMENT OF IMAM
GHAZALI ON LISTENING
AND COMPASSION

Imam Ghazali ized and explained the evid stated by those who per-
mit listening and those who prohibit it.

Firstly The Evidences of Permission:

When says that listening is (Haram) prohibited, means that Allah
Almighty will punish those who commit that, such thing is not known merely through
amental process, but it should be listened to that first, and the knowledge of the Shari’a
matters is limited in the text or the analogy of a text on a similar act. When there is no
text and no analogy of a text on a similar act, then saying that act is prohibited is
invalid, and hence that act remains unsinnable like all the permissions. There is no text
to be taken as evidence on the prohibition of listening and there is no analogy of a simi-
lar text, but rather, text and analogy all indicate the permission of listening.

As for analogy in this case, is that, to produce a song, so many factors are com-
bined to arrive to that. First in singing, one may listen to a nice harmonious comprehen-
sible voice which can move the heart. The general description of that it is a nice voice
which might be divided into harmonious and other than that. The harmonious is also
divided into comprehensible such as poetry and non-comprehensible such as the
sounds produced from the solid matters and from animals.

As for listening to the nice voice, it should not be prohibited because it is (Halal)
permissible by text and by analogy. The evidence of analogy is attributed to the fact that
the sense of hearing when satisfied brings about release and pleasure. As man has five
senses, each sense has a sphere of perception divided into pleasurable and detestable
perceptions. Hence the sounds which are perceived through hearing and listening are
cither pleasurable such as the sounds of nightingales and flutes and detestable such as
the sound of donkeys. The permission of the sense of hearing and listening is analogous
to the permission of the other senses.

As for the text, it is narrated in the Hadith, “whenever Allah sent a messenger, he
was not without a nice voice.” Allah Almighty says:-

“For the harshest
Of sounds without doubt
Is the braying of the ass.”(")

(1) Surat-Logman verse 19

==



The Question of Listening (To Singing)

Ustaz Najmel Din Omar Al Nasfi, know as Abu Hafs Al Kabir said in his Fatawa:-

Singing, sounding the drums and bourines, clapping, dancing and leanng off
the clothes which is done by the mystics and others, is no( known i in Shara Itis inter-
dicted in Shara’., It is one of the vanities which render 's bl

It is narrated that Prophet Muhammad, peace be upon him “forbade (he sounding of
tambourines, the playing of cymbals and the pipe.”

Imam Qurtubi stated that the first inventors of dancing and affecting of passion are
The Samiri and his stray followers, when he brought out (of the fire) before the
(people) the image of a calf which seemed to low and they started dancing around it.
Some of the Malikis who explained (Al Rissalah) mentioned the comprehensive opin-
ions of the four schools of thought on the question of singing and dancing:-
- The Hanafis said the mats on which people danced are not to be prayed on until they
are washed.
- The Malikis said, the one who attends such kind of listening is a sinner and if he
believes that it is permitted becomes an apostate.
- The Shafies said that the authorities must prevent such acts.
- The Hanbalis said if a witness attends with them. then his testimony is dropped.

The scholar Kamal eldin Al Damiri said:- listening in this known way is reprehensible
and a major error, and listening to the tambourine and the pipe is prohibited. A number
of scholars said it is prohibited, and the one who says that it improves the general taste
is ignorant or evil. The conclusion of this discourse is that all the statements narrated
about the respectful chiefs and men of learning, concerning listening is that it is permit-
ted by some of those whom we do not oppose, and it is prohibited by some of those

whose Fatawa are referred to. However, it should be known the practices of some of
the late comers such as bining the b , the souding of ines,
clapping and dancing is a major prohlbmon and great sm in this time of ours. It must
be forbidden by those who could do that either by the force of hand or by the tongue
or by the heart and that is the weakest Faith.
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Al Junaid said; listerners are of three catcgorics:- the commoners, the monastics
and the knowledgeable. As for the commoners | ing is prohibited for them b
their souls are not elevated, and as for the monastics, itis permitted for them because
they strive, and as for our counterparts, it is reccommended for them.

Ibn Hazm said, the one who intends to listen to singing and recreating the heart
with the purpose of strengthening himself for the obedience of Allah, then he is obe-
dient, and if he intends to strengthen for committing sins, then he is disobedient, and
ifhei ds neither obedi nor disobedi thenitis forgiven just like
aman going out to see his garden. It is understood that in these previous cases, the song
listened to tackles a permissible subject. But if the object of the song was poetry
describing a known foreign woman, it is forbidden by the consensus of all scholars, and
if it describes an anonymous foreign woman, there is controversy in that, but in precau-
tion it is not permissible.

The second category is listening to singing panied by musical instr In
the well-known tradition in the four schools of thought that playing these instruments
and listening to them is (Haram) prohibited. However, a group of the companions and
the late comers are inclined ds its permission, probably b no evidence of
prohibition had reached them.

As for the pipe, it is said that it is a complete musical instrument capable of produc-
ing all the tunes. There is controversy on it among the scholars. The majority are pro-
hibiting it among whom is Abu Hanifa and his followers, and a group of the Shafies are
inclined towards its permission.

Narrated in the Fatawa of Qadikhan:- listening to the sound of instruments is pro-
hibited and it is dlsobedlence for the saying of the Prophel peace be upon him “listen-
mg to the musical instr is disobedi and at g them is lasci and
enjoying them is part of blasphemy. "But this is said by way of emphasis and if one
heard suddenly, there is no sin on him. He must exert all efforts so as not to listen for
what is narrated about Prophet Muhammad, peace be upon him that he put his fingers
in his ears. As for the recitation of the poetry of the Arabs of old times, such poetry in
which explicitly mentioned the praise of lasciviousness and wine is detestable because
it mentions the ill-deeds. As for dancing, it is one of the signs of being incomplete. Lis-
tening is divided into three parts:-

- The prohibited. It is the sort of listening prohibited for the majority of the people, par-
ticularly the young ones, and the commoners who are enslaved by their desires and
lusts, those who have been blinded by the love of this world, and who have forgotten
the love of the Cherisher and the Hereafter, those whose intentions and aims have been
perverted. Listening for such people would move only the abhorred detestable charac-
teristics dominating their hearts.

- The second kind is the permissible listening It is for those who have no intention other
than appreciating the nice voice and recalling happy moments and glee. Or for feeling
of relief from painful memories.

- The third kind is the recommended. It is for those whom the love of Allah is filling
their hearts. For them listening only moves the good characteristics.
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Assail know what vicissi
Their affairs will take.")

Itis narrated that Imam Abu Hanifa was always reciting this verse from a poem:-

It is no use

Indulging in sorrows
Happy life on this earth
is only illusion,

And all deeds

Not pleasing Allah

Are in vain.

Therefore a good voice and good acceptable poetry can not be prohibited or rep-
rehensible, but rather preferred, desirable and recommendable.

As for the accompaniment of singing and the tambourine, the allowance on that
came because it is an expression of gladness during the holidays, wedding celebrations,
and welcoming someone’s arrival. An example of this the welcome given to Prophet
Muhammad, peace be upon, by the inhabi of Madinah. They ded their tam-
bourines and were singing their welcome songs on the arrival of the Prophet, peace be
upon him, when he immigrated from Makkah to Madinah.

They were singing:-

Full moon has casted

Its light upon us.

From between the gaps of farewel
Thanksgiving is obligation on us
Whenever a caller

Called to the service of Allah.

One group permitted the tambourine absolutely. The Hanafis limited that permis-
sion during wedding ceremonies only. They state the Hadith of the Prophet, peace be
upon him, “Declare the wedding and sound the tambourine.” However, the Hanafis
condition that the tambourine must not have jingles on it, because the sound of the
jingle repells the angels.

Singing is divided into three categories:-

- A naive tune without the pani of instr The majority of scholars are
with its permission when it is ascertained that there is no mischief in it and it is safe from
the forbidden. Some scholars divided singing into permissible and preferable. The pre-
ferable singing is the sort sung in weddings and the permissible is the one sung other-
wise.

(1) Surat-ul Shu’araa verse 224-227
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Allah will collapse the earth beneath them and make out of them the monkeys and the
pigs. “Narrated about Abdullah Ibn Omar who said that Prophet Muhammad, peace
be upon him interdicted wine, gambling and drumming. Imam Ahmad said; I detest the
drum. It is the thing which Prophet Muhammad, peace be upon him interdicted. A
group of the ancestors said, singing is the charm of adultery, and the one who hears
some instruments while he is passing on the road or while he issitting, and then he stood
up when he heard that, it would be better for him if he put his fingers in his ears, and it
is narrated that some of the late comers used to do that. However that is not necessary,
but if the man continued sitting with the intention to listen, that would be prohibited,
and if he did not intend to listen, but had another intention such as eating or otherwise,
that would also be prohibited, according to the scholars who prohibit that. Neverthe-
less some scholars showed disagreement on that opinion. They state as evidence that if
listening to the flute was prohibited, the Prophet, peace be upon him would have for-
bidden it for those who had done it, and would not only have closed his ears. They say
that, this indi that, listening is only reprehensibl

Abu Talib Al Makki narrated that a man entered upon Prophet Muhammad,
peace be upon him and found a group of people reciting the Holy Quran, and another
group reading poetry, and the man exclaimed, oh! Messenger of Allah, Quran and
poetry? And he, peace be upon him said, “one time from this and another time from
this.” Probably this is an indication of breaking monotony. The Holy Quran is the
nourishment of the soul and poetry is the recreation of the self.

Prophet Muhammad, peace be upon him used to allocate a place in the mosque for
Hassan- the Prophet’s poet- from which to recite his poetry praising the Prophet, peace
be upon him, who said, “Allah gives His support to Hassan as long as Hassan praised
the Messenger of Allah, peace be upon him.” Seeing this evidence it can be observed
that poetry is not condemned absolutely, as some people imagine that, but the good
part of it is always good and the bad part is always bad. This meaning can be derived
from the verse:-

“And the Poets

It is those straying in Evil,

Who follow them

Seest thou not that they

Wander distracted in every
Valley?

“And that they say

What they practise not?

Except those who believe,

Work righteousness, engage much
In the rememberance of God
And defend themselves only after
They are unjustly attacked.

And soon will the unjust
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The Question of Listening (To Singing)

sings of Allah upon her, concerning the permission to sing for the women of (Al
Ansar). It is like the sing song made by the singers of the caravans. There is no excite-
ment or temptation in such kind of singing. Evidence of this is seen in the saying of
Ayyisha that she had two women servants who sang on the (day of Bugath) encouraging
the (Ansar). On this saying the permission of singing is understood.

The Prohibition of Singing and Musical
Instruments as Narrated in the Holy
Book, the Sunnah and the Traditions.

On the prohibition of singing the Holy Quran states:-

“But there are, among men,
Those who purchase idle tales.”"

In explaining this verse, Ibn Masood said what is referred to here is singing. Ibn
Abbas also said that it is singing and the like. A number of the late comers also
explained that what is meant here is singing. Among those are; Mujahid, Ekrimah, Al
Hassan, Saeed Ibn Jubair, Qatadah, Al Nakha’e and others.

Ibn Abbas said, in explaining the verse; “Wasting your time in vanites.”® that
what is meant by that is singing. Some of the late comers, in explaining the verse; “And
if they pass by futility, they pass by it with honourable (avoidance)”®)
said that (futility) here refers to singing.

In another Hadith-saying- peace be upon him said, “It is not permissible to sell
them or buy them or teach them or trade in them and their price is ( Haram) prohi-
bited.”

Ibn Masood, blessings of Allah be upon him said, “singing geminates hypocrisy in
the heart as water germinates the seeds.”

As for the prohibition of musical instr Allah Almighty said;-

“Lead to destruction those
Whom thou canst among them
With thy (seductive) voice.)

Also narrated about Abu Malik Al Asha’ari, about Prophet Muhammad peace be
upon him that he said, “people from my Umma would drink wine and give it a name
other than its name, over their heads instruments are played and the girl singers sing,

(1) Surat Lugman verse 6

2) Surat-ul Najm verse 61

3) Surat-ul-Furqan verse 72
4) Surat Bani Isracl verse 64
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THE QUESTION OF LISTENING TO (SINGING)
ACCORDING TO IBN RAJAB AL HANBALI

A study and Comment by:-
Dr. Amina Aljabir*
This manuscript tackles the question of listening and chanting, when this q
in the eighth century Hijrah had been subjected to extensive di ion among the

jurists, the scholars of Hadith and the mystics. Ibn Rajab, in tackling this question,
said;- listening to chanting, singing and musical instruments is of two sides:-

- one side when it is done by way of pastime and entertainment until the souls get
satiated in their lusts and appetites.

- The other side is when it is done by way of approach to Almighty Allah through soften-
ing the hearts, rendering them lucid and removing hardness from them.

As for the first category, most of the scholars agreed on the prohibition of that sort
of listening to singing and the musical instruments, which listening to them separately
is also prohibited. Abu Bakr Al Ajjiri mentioned, and others, the consensus of scholars
on the prohibition of that, What is meant by the prohibited singing is the affectionate
and passionate sort of poetry in which the poet sings the praises of the woman and her
beauty with the purpose of arousing the passion and sentiments. This is the kind of the
prohibited singing as explained by Imam Ahmad, Is-Haq Ibn Rahawayhi and others.
Such kind of poetry has two rules:-

a- If it is melodized and set to music in a way that disturbs the peace of the hearts and
lead them away from stability and steadiness, rekindling the latent whims and lusts,
naturally innate in the human nature, then it is the prohibited singing.

b- If such poetry is recited in a way that is not melodized or set to music, but would still
move the hearts with lustful desires, then it is also prohibited, even if it was not named
singing.

However, if it does not contain any of the things | d
this case, even if it was named singing.

itis not prohibited in

According to this explanation, Imam Malik narrated the saying of Ayyisha, bles-

*  Lecturer at the Dep of Jurisy and Fund: Is, College of Shari'a and Islamic Studies
University of Oatar.
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The Position of the Landlord Towards the Shari'a Impermissible Acts

But help ye not one another
In sin and rancour” )

stated this forbidding which necessitates prohibition. The Messenger of Allah,
peace be upon him, cursed the wine, its maker, the one it is made for, its carrier,
the one itis carried to, its drinker, its seller, and indicated all those who helpiinit.

Such is the rule on anything i ded for the p d, such as selling
weapons to fighting parties or to robbers, or leasing a house for selling wine or be
used as a church and the like. The sale of all such things is (Haram) prohibited and

the sale contract is false.

(1) Surat-ul Maida verse 2
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“Help ye one another

In righteousness and piety,
But help ye not one another
In sin and rancour.”(")

Advocating the non-cancellation and correctness of the lease contract is the opin-
ion of Ibn Rushd. This opinion states that the prohibition is not on the essence of the
contract. The wills of the two contracting parties are not contestable and there is no risk
or uncertainty on the rent agreed upon or the property leased and no restriction. But
the restriction is on the (sort) of utilization which is out of the contract. Ibn Rushd said
that is analogous to the sale at the time of calling to the Friday prayer. The sale at this
time is different in the method of its cancellation in which there are two opinions. But
the prohibition of approaching trade at this time is uncontested.

The opinion of Abu Hanifa concerning this question is making emphasis on the
essence of the contract. In Shafie school of thought, the opinion remains the same i.e.
the contract is not cancelled due to what the lease is used for, although the disagree-
ment between the two schools is in the question of prohibiting approaching the act
itself, such as the sale of grapes to someone who makes wine out of it.

Ibn Quddama related to Shafie the saying that it is reprehensible to make such
sales which lead to prohibition. In his answer to the Shafies Ibn Quddama said that such
act resembles hiring a woman servant for practicing shameful acts. Shafie said. “the sale
of juice to the one who changes it into wine is invalid”.

The conclusion on that, the sale of juice to the one who is suspected to change it
into wine is prohibited. Al Shafie said it is reprehensible. Some companions mentioned.
that if the seller (of grapes) believed that the buyer changes it into wine, the sale is pro-
hibited, and it is reprehensible if the seller only suspected that.

Ibn AlMundthir narrated about Al Hassan, Atta and Al Thawri that, it is tolerable
to sell dates to the one who uses them as intoxicant. Al Thawri said: selll the (Halal)
permissible to whoever is, and he used as evidence the verse:-

“But God hath permitted trade”®and that the sale had been concluded after ful-
filling all its conditions.

But Allah Almighty when saying:-

“Help ye one another
In righteousness and piety

(1) Surat-ul Maida verse 2

(2) Surat-ul Baqara verse 275
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The Position of the Landlord Towards the Shari'a Impermissible Acts

the (Dhumi) leased a house from a Muslim and wanted to make that house a place of
prayer for the public and sound a bell in it, he may do that. However, the owner of the
lease and all the Muslims have to prevent him from doing that through (Hisba) religious
police authorities, because by doing so (sounding bells in a place of prayer) is reviving
their rituals and underestimating the Muslims and offending them. He is also to be pre-
vented if he made that in his own house in (Dar of Islam) Muslim territories. This is in
case that was not mentioned in the lease contract, but if it was conditioned that the
(Dhumi) would lease the house and change it into a public place of prayer for the
(Dhumis), that lease is not permissible because it is a lease for committing disobedi-
ence.

Concerning the third situation; if the landlord had knowledge of what the lease hol-
der is intending to do in the lease in the form of impermissible acts, in this case most of
the jurists do not differentiate between knowledge and the condition of intention as
concerning the cancellation of the lease contract.

Ibn Quddama stated in (Al Mughni), it is not permissible for a man (Muslim) to
lease his property to someone who would convert it into a church or a place for selling
wine or for gambling. The majority of the jurists stated the same opinion. Abu Hanifa
said, if your house is situated in a wilderness, there would be no objection to lease it for
that, but his two companions disagreed with him on that and the other companions had
controversy in arriving at what Abu Hanifa meant by that.

In my opinion doing so is prohibited and so the lease is not permissible. If a
(Dhumi) leases a property from a Muslim and wanted to sell wine in it, then the land-
lord has to prevent him. Al Thawri stated the same opinion, and Men of Opinion said
that if the house was in a wilderness or up in the mountain then he may do what he
wants. Any way, on this question there are two opinions; either the cancellation of the
lease contract or not cancel it and offer that rent as charity, either because the rent in
this case is (Haram) or for punishing the landlord without the rent being (Haram).

Some of the jurists differentiated between the deals made with the people of the
Book, which is permissible and the deals with the others which is impermissible.

Controversy Between Jurists In The Question of Leasing, Regarding Prevention, Can-
cellation, Correctness And Validity.

As for the prevention and cancellation of the lease contract, that fallsinto the prin-
ciple of (Sud Al Dtharayei) which means the prevention of the instruments of doing
mischief. The advocates of this principle are Imam Malik and Imam Ahmad. The
Hanafis and Shafies do not follow the same. The advocators of this principle, rely on it
for deciding a rule on something on which there is no text and no incident to be used
for analogy on the generalised and apparent meanings of verses from the Book of Allah
and texts on similar questions which are disputable. As exmple of such verses, Allah
Almighty says:-

=98
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THE POSITION OF THE LANDLORD TOWARDS
THE SHARIA IMPERMISSIBLE ACTS OF THE LEASE
HOLDER

Sheikh / Abdulla Sheikh Mahfooz Ibn Beh.*

A leased property in which there are Shari’a impermissible acts done by the lease
holder, is either one of three situations:-
1- The landlord comes to know about these impermissible acts after the conclusion of
the lease contract, or during the period of validity of the lease and the landlord not
knowing about them at the time of concluding the contract.
2- The lease contract includes clearly such acts as part of benefitting from the lease.
3- The landlord has knowledge at the time of concluding the contract, about these acts,
but not mention them as conditions in the lease contract.

Concerning the first situation if the landlord did not put the impermissible acts as
conditions in the contract, and that he did not make known to the lease holder when the
lease holder came to him, then in this case there is no way to annul the lease contract,
because (Manfa’a) benefit from the lease is like the sold commodity. As the seller of a
commodity would not have a free hand to act on the thing sold, so neither would the
landlord. He would not have the right to interfer and recuperate those benefits. He is
only like all other Muslims concerning the obligation to enjoin the righteous and forbid
the wrong in accordance with the ability of each one.

Ibn Abdeen said in (Hasheya):-

If the lease holder appeared to have been used to committing evil acts inside the
lease such as drinking wine or dealing in usury, he is only asked to enjoin the righteous
and forbid the wrong. Neither the landlord nor the neighbours will have the right to
evict him from the lease because that would not be an excuse to annul the contract, and
there is no controversy among the four Imams concerning this question.

Concerning the second situation; when the contract includes the conditions for the
exploitation of the leased property in committing a (Haram). This is prohibited, and
the situation being so, the lease contract is annuled not because the lease contract has
ended up in using the (Manfa’a) benefit in a prohibited matter, but because the formu-
lation of the contract contains the use of certain benefits in disobedience.

o

Al Kassani said in “Badayei Al Sanayei”;- being Muslim is not a cc in leas-
ing. Itis permissible to lease a property from or to a non-muslim or a (Dhumi). But, if

* Professor in King AbdulAziz University. Wrote hes and icipations in Majma Al Figh
Al Islami in the Islamic Conference Organization.

s i



Issucs on the Figh of Da’awa

it found? Is there cruelty in amputating the hand of the one who steals the sweat of the
others? Is there cruelty in applying the (Hud) on the adulterer? As a whole, are not the
(Hudud) prescribed only to re-straighten life? Is there any aspect of cruelty in
straightening life? Cruelty is only seen to be so when there is no justification, and it is
mercy when it is justified.

As for the allegation that the Islamic Shari'a harnesses the circulation of capitals,
and obstructs progress when it prohibits usury, is vain talk because the least that can be
said about usury is that it is eating up property between people in vanities.

Almighty Allah says;-

“Oh ye who believe

Eat not up your property
Among yourselves in vanities;
But let there be amongst you
Traffic and trade

By mutual good will;""

Usury is prohibited absolutely. There is no Ijtihad - independent reasoning in that, no
tricks and no resort to loop-holes, It should be undersfood that any loan to be repaid
with an interest is what Allah ordered us to abstain from. Allah says;-

“Oh ye who believe

Fear God, and give up
What remains of your demand
For usury, if ye are

Indeed believers.

If ye do it not,

Take notice of war

From God and His Apostle;
But if ye turn back,

Ye shall have

Your capital sums;

Deal not unjustly,

And ye shall not

Be dealt with unjustly.”®

(1) Surat-ul Nissa verse 29
(2) Surat-ul-Baqara verse 278-279
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directing it in the way which would not degenerate any value, nor abuse dignity, nor
enslave any soul nor destroy interests.

As for alleging that the texts of the Holy Quran are limited and precise, they do not
know that is one of the secrets of the Islamic system which affirms the high esteem of
the source of this legislation representing this system. the realism of the Islamic legisla-
tion made it state the principle capable of ing all contingencies until the day of
judgement. The sovereignty of Almighty Allah granted the human brain the capability
of deducing rules and principles in a way that would not allow for any doubts.

As for alleging that the Figh legislature is not codified this shows the ignorance
about the role of Figh, and ignorance about the contents of the Figh of the Islamic
Mazahib and the diverse writings. Those who call for the codification before applica-
tion are only discouraging. They want to distract people from the reality of Islam. The
real value of any legislation is found only in its justice, the stability of life and not
approaching the way of mischief. As long as Islam advocates all these principles, with
no bargains and only for mercy, it is the most qualified system to be followed and its
legal system to be applied.

“God commands justice, the doing of good.”")

As for alleging that the way of thinking of the callers is obsolete, they, neverthe-
less, want to see the pillars of Islam fall down and its fund Is to disintegrate. The
Islamic thought is one entity which can not be partitioned or changed. Hence the
Islamic solution to the most complicated problems is not changeable according to the
whims and wishes of the conspirators who try to abuse the scholars of the religion.

The scholars of the Shari’a are its protectors. They would not save any effort in the
search for solutions for all problems that emerge. They speak and make their judge-
ments out of knowledge of the principles.

As for the allegation that the methods of the religi ducation no longer suit the
present time is a weak proposition. Religion is not a commodity for sale, but it is the
truth conveyed. The one who conveys the truth does not give regard to flowery sort of
verbal utterances or forms of impression. Those who receive that truth should know its
dimensions and exert efforts to attain it and reach the heights of perfection through it
asitis affirmed in the essence of the function of Islam.

As for the allegation that the philosophy of the Islamic Shari'a concerning the
crime and punish has no and that it is cruel, is lacking comprehension.
We can say that the occurence of such (Hudud) crimes in a society and not apply the
(Hudud)- Shari’a penal code - that society would go wrong and mischief would spread.
So in the Islamic social morality, restrictions are forbidden and all the qualities which
would strengthen the social relations are ordained. If there is cruelty in Islam, where is

(1) Surat-ul-Nahl verse 90
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system, but he does go astray when he tries to construct a substitute system of false and
temptations, to replace the system of Islam which is based on the faith of unification
within which man finds explanation of the secret of his existence;-

“I have only created
Jinns and men that
They may serve Me."(")

Also he can find explanation of the creation of the universe;-

“There is not a thing
But celebrates His praise.”?

The initial action to be taken by people for their good and improvement is to
acknowledge the sovereignty of Allah and that there is no authority except for the sys-
tem which Allah prescribed. A true Muslim is the one who would accept Islam in its
entire aspects. It should be accepted as faith, as Shari'a (legislation), as religious rituals
and as worldly system, containing a comprehensive legislation. In Islam there is no sep-
aration between unification and its obligati which exclude the adjoining of God
with other gods, and all that might lead to such adjoining, things like the desires which
distract man from having a pure faith.

One of the greatest aspects of Islam is that it is the system prescribed by Almighty
Allah, and so it will not fall short of giving solutions to the problems of man. But those
who want to put off the light from Allah, imagine that they would be able to’conquer
the Islamic system through alleging frauds and using the devious methods. They say
that we are living in the age of the materialist and that religion, as a spiritual frame has
nothing to do with that, because, as they allege, its system is incapable of explaining all
the happenings. They add more false arguments that the Islamic Shari'a has limited
texts and that the Figh legislature is not codified and that the callers are of obsolete way
of thinking, and the methods of religi ducation do not suit the present time, and the
phnlosophy of the Shari'a in stating lhe prohibitions and their penal code, does not show
constancy, let alone its cruelty. They also allege that in prohibiting usury, the Shari‘a

has h d the circulation of capitals. If the Muslims want to find their place in the
world of today, they should neglect all the rules of limiting the movement of capitals
and allow for the notorious methods of poly, exploitation and dealing in interest,

they wrongly advise.

It is no doubt that, any wise person can see how sick this logic is, because the
Islamic system fully und ds and acknowledges the importance of wealth, and it is
complementary to the faith of a Muslim. Wealth is not an end in itself but rather an
allurement in this worldly life. Wealth is not everything in this world, but itis the devine
system, founded on the spiritual aspect which constitutes our regard to wealth and our

(1) Surat-ul-Zarriyat verse 56
(2) Surat-Bani Israil verse 44

Y O



Issues on the Figh of Da’awa

morals of Islam. The details of these are postponed until faith takes its roots within the
self, and the new Muslim himself becomes a caller when he will be ready to receive and
conceive all sorts of details as long as the stage of rejecting the false has been passed suc-
cessfully.

The Islamic Da’awa depends basically on The Holy Quran and the Sunnah. These
texts do not state their verses and rules in accordance with the circumstances and con-
d!tions of the people, but nevertheless they are the origin and bases of instructing and
c_:hrecting them in the right path. Any caller, whosoever he is, when in doubt of any rule,
is not given any cc ion to make a kery of that rule, but rather, he should keep
his politeness with Allah. When a caller rejects a Hadith, he should state the evidence
why he opted for that rejection. If Almighty Allah granted him success in that direction,
he will surely succeed in convincing his opponents, and if not, what he does will not
have any more effect than that of a drop of poison on the wide ocean. This is why all
the armies of evil from those orientalists and mercenaries, who meant enemity and evil
for Islam, have all failed, and only the right remained. Islam is the religion of simplicity,
rejection of narrowness and the consideration of interests. The Islamic Da’awa would
achieve its goals by achieving these rules. When Da’awa is directed to simple people,
the caller must give consideration to simplicity of p ion within the fundamentals
of faith and religion. He should warn against any thing that might lead to the adjoining
of God with other gods. He should preach the deeds which would lead to the Heavens.
But when the Da’awa is directed to those people whose hearts and minds are sick, and
who would turn blind eyes to the obvious facts, trials should be made to convince them
to come to the right Path, but if they insist on their stay in the dark, they are left alone
until Allah grant them guidance.

The Fourth Issue
The Caller and How to Answer The Materialists

The materialists are part of the atheists. They allege to be knowledgeable in sec-
ularism which is by definition a pseudosci letached from the religious basis. They
have been nursed the materialistic culture which advocates that life can not continue
unless it is fueled with materialistic medium. They allege that there is no place for the
spiritual aspect in that. The state must follow worldly systems, giving no way for any
spiritual notions, because, as they allege, religion must be separated from the state.
The callers to Islam must be cautious about the devious and wicked methods used by
these materialists in their attacks against Islam as they are trying to mix the devine with
the human. But as Allah says:-

“Fain would they deceive

God and those who believe,

But they only deceive themseleves,
And realize (it) not.”™"

(1) Surat-ul-Baqara verse 9
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The caller to Islam should affirm that the Prophets are the elites of Allah’s crea-
tion. They have been chosen and granted absolute redemption and the best of qualities
and the sharpest of intellects and the purest of souls, and hence they were the perfect
example of a human being. Allah gave his support to them by offering them the ability
to convince and to judge things correctly. These prophets did not come out of nothing,
but they are the creation and the servants of Almighty Allah, who created them to have
all these good qualities and attain that great place so as to convey His message to all
mankind. All these good qualities meet in the message of Islam. Allah says:-

“The Religion before God Is Islam (submission to His Will)”. @

The caller to Islam should also affirm that Islam is the religion of Ibrahim, peace
be upon him, because it is the religion of unification which was also the call of Moses,
peace be upon him to whom Allah talked. It is also the religion of the Servant and Word
of Allah, Prophet Jesus, peace be upon him. Islam is the message of Prophet Muham-
mad, peace be upon him and it is the seal of all religions. It has been sent down to be
accepted by people as it IS and it is not sent down to satisfy the whims of people. Its
rules and j c led wisdoms and aims. Whatever revealed of these
wisdoms, they would still remain incomprehensible to the mind of man. People should
believe these rules in good faith and not exhaust themselves trying to dig into the
reasons behind these rules. This is only the will of Allah The Wise, The Knowing. The
limited understanding of human beings can not grasp the will of Allah the Knower of
all secrets.

From this view, the di ions of the prophecy of Muh d, peace be upon
him, should be understood. Prophet Muhammad, peace be upon him; was not only sent
to rid the world of the sins and evils which were prevailant at the time of ignorance, but
also to rid the world of all kinds of ignorances to appear after that.

The caller should refute the challenges of the present time.

As the non-muslim societies of today are aiming at the achievement of good life, Mus-
lims must raise the flag of Islam and revive its rules and principles, exactly as it was done
by the initiator of the eternal Da’awa with the disbelievers of Makkah. The caller
should also refute the false challenges of civilization according to the principles of the
message of Prophet Muhammad, peace be upon him.

The Principles of The Muhammadan Da’awa:-

Prophet Muhammad used to invite to the Way of His Lord with wisdom and beau-
tiful preaching, and indicating the characteristics of Allah, calling to the correct know-
ing of Almighty Allah, the kind of knowledge which avoids the path of ignorance and
directs the people away from darkness. This is the strong frame within which a caller
should work. Firstly to acquaint the people with the knowing of Allah, and secondly
teach them the pillars and principles of Islam, and thirdly the values and fourthly the

(2) Surat Al-i-Imran - verse 19
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that in their minds, that would lead to bad consequences. We are in a time in which
cooperation and solidarity are badly needed. We should not show disagreement except
in the practices which would lead out of the fold of Islam.

Even though, if each of these enemies wrote a book against Islam, that would not
negatively affect Islam or put off the light of faith in the hearts of the Muslims, or erase
the utterance of the admittance of unification, because man uttered admittance of
unification in response to the nature in which Almighty Allah created him.

The Da’awa and Questions of prophecy:-

To call a non-muslim to Islam, one should start with the general fundamentals of
Islam and without getting to the details, because that might drag into arguments and
disagreements, especially when these details are not founded on a text or evidence from
the Holy Quran or the Sunnah. But the Da’awa in Dar of Islam, directed to Muslims,
should go in two parallel directions; which are the direction of generalities for affirma-
tion and confidence, and the other is the direction of details or particulars or branches,
for the opening of new horizons for research and study in the field of improvement and
perfection of worship.

One of the questions to be tackled from time to time by the caller, is the question
of prophecy, not simply because of the confidence of believing in it, but also to make

a connection between that and the of legislati For anys who
acknowledges the fact that there is no god but Allah; that acknowlcdgemcnl will not be
complete unless it is connected with the utterance that, Muh dis the M 2
of Allah. Even Muh d himself acknowledged that Muh dis the M

of Allah. He should believe that, not only the Holy Quran is the source of the leglsh-
tion of Allah, but also the Sunnah which is the second source after the Holy Quran, con-
taining ies and expl ions of the Holy Quran, and making limitations to
its absolutes and particularizations to its generalities.

Whenever the prophecy of Muhammad, peace be upon him is mentioned, it
should be handled with politeness as well as the mentioning of the Sunnah. The
philosophy and methods of the Sunnah are those of the Prophet, peace be upon him

which are ¢ lly the philosophy and the methods of the Holy Quran. Basically, it
is the Da’awa to unification, the improvement of the life in the universe and the gui-
dance of people to the path of the right. Itis igr ¢ to stand against the S hand

support its enemies. It is also lack of faith. Any one who plunges into the realms of sus-
pecting the correctness of the Sunnabh, is only seditious, and should repent and return
to Allah. A verse describes the Prophet, peace be upon him as:-

“Nor does he say (aught)

Of (his own) Desire.

Itis no less than

Inspiration sent down to him ™"

(1) Surat-ul-Naym - verses 3and 4
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“And say:” Work (righteousness)
Soon will God observe your work,
And His Apostle, and the Believers. (1)

Second Issue
Necessity of Firmness of Caller

The caller to Islam should be self confident and should stand firm for the counter
attacks he would face, but he should care not for the storms of the false. One of these
storms is the call for the woman liberation. Itis a false call which tries to show as if Islam
is perpetuating injustice on the woman or her servitude. All these are allegations which
have no grounds, because the woman in Islam has her complete Shari'a rights, which
the most advanced secular laws could not offer to the woman. As a person, the woman
in Islam is quite respected and her character is highly considered. In the conceptions of
Islam, a woman is not created so as to be looked at as an idol or a symbol of vices, but
on the contrary, she is created to give birth to men and protect them from the vices and
instill in them the valuable virtues. Whenever the caller of Islam witnesses a deviation
from the good beliefs and conceptions, with the purpose of changing the good values,
he should shoulder the responsibility of putting things right. He should make it clear,
concerning the women liberation, that Islam would not permit obscenity or the public
display of beauties or for the woman to be in privacy with a foreigner or approach any
kind of activity which would open the doors of mischief and evil.

The caller to Islam should also participate in the improvement of the mass media
so that they would be able to carry out the message of social education, and the educa-
tion of the youth who should be provided with the fundamentals of faith and the princi-
ples of Islam.

In Islam, the mass media are means of instruction and guidance. They are obliged
to address people wisely and intelligently. There are numerous facts which the mass
media can diffuse to give a true picture about this right religion.

Third Issue
The Challenges:-

The challenges which face the caller to Islam are numerous. They are reflected in
the conspiracies, which are being woven by the enemies. These conspiracies are trying
very hard to show the callers to Islam as if they are in disagreement. But the callers are
advised to take their precautions and hold firm to the Book of Allah and the Sunnah of
His prophet and the opinion of the majority.

The number of the enemies of Islam is great, and if the callers to Islam did not bear

(1) Surat-ul-Tauba - verse 105
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Issues on the Figh of Da’awa

A Muslim is the hoister of the banner of Faith. He is the leader to be followed in
ratifying the pillars of Islam. He must be a Mujahid in the path of Allah, offering all that
he possesses. He must preach people, reminding them of the bad end of doing mischief
and that ignorance always leads to destruction, and faith leads to salvation.

Stroies of the past nations should be recited for remembrance and instruction. In
understanding these stories and knowing the morals behind them, Muslims would
stand in the face of all kinds of mischief whenever it is spreading; and in the face of all
disbelievers, if ever they stand in defiance.

The caller to Islam teaches people that Islam is the Holy Quran and the purified
Sunnah, the Jihad in the path for raising the word of Truth, which is the path of
Almighty Allah and no other god, and that Prophet Muhammad is the Leader of this
Umma.

The only way for the Muslim society and the Muslim Umma to unite firmly and
improve in all aspects, is to abide by and observe in detail the entire obligations of
Islam. The rulers and leaders of the Muslim states, being the exemplary for their
people, should follow the example of the good ancestry and call for their Cherisher and
their Lord.

They should make their rule according to the rules of the Sh:lri'alam;l should not rely on
any other system, but advocate for the Shari’a rule and its application in all aspects of
life.

The means of the Muslim as a caller to Islam is knowledge, the Jihad against the
self, submission to the judg of Allah, reminding Muslims of doing good, helping
others for obedience and worship, and combatting misconceptions through convincing
and without any coercion or compelling. There is enough logic and truth in Islam to
convince those who went astray, and gh spiritual illumination to attract all the dis-
obedients, and enough congruity with the correct faith according to which man was
created, to prove the existence of Truth until the Day of Judgment. The caller to Islam
should present the (Da’awa) to all people in the way Islam has prescribed; which is
appealing to the correct faith. He should present the (Da’awa) as it is; knowledge and
reinforce it by his own personal conduct and good manners, and affirm it with being
ascetic, having no concern for the worldly pleasures, but having as a purpose, enabling
Islam to explore new frontiers so as to be vanguard and protector.

The caller to Islam should present the whole fundamentals first and the general
view of the Islamic faith. He should not exhaust the receiver as from the beginning with
the minute details, but leave that for an advanced stage, not exempting himself from
observing these details, so that his image remains as convincing in the eyes of those
called, and also the image of Islam and its greatness. He should reinforce all the ideas
and conceptions which advocate the Islamic civilization. He should also affirm that the
value of work comes directly after the Shar'a of Allah, and that work itself is a worship
and the perfection of work is one of the ordinances for the Muslim.
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ISSUES ON THE FIQH OF DA’AWA

Dr. Muh d Ibn Muh d Shitta Abu Saad*

The Islamic (Da’awa) is a call for the unification of God, the application of
justice, the respect for the right with the purpose of civilizing man through get-
ting rid of .all that lowers him to the level of animals. Hence this Da’awa must
be reinforced by the following actions:-

First Issue:-

Every Muslim is a (Daeyah) caller to Islam. The triumph of Islam would not be
achieved except through the efforts of the Muslims. Every one should carry out his duty
as perfectly as possible in his own field of work. The one who knows, teaches the knowl-
edge he has, and every one should work according to his knowledge. If a knowledge-
able Muslim teaches another Muslim, for the sake of Allah or even follow the correct
Islamic method and conduct in all his deals, he would be as if he has conveyed the mes-
sage of Allah, which is Islam. When Muslims congregate in a mosque, in full piety, hav-
ing as their sole purpose Allah only, and work in the path of Islam as their means, they
would be able to purify themselves from the evils of the material world, and get rid of
the sin of following other than Allah. And for the mischief and wrongdoing to disap-
pear, complete piety must be attained, and total obligation to the ordinances and pre-
scriptions of the religion must be adhered to. Other Muslims must be guided and shown
the right path leading to the way of Allah, whenever they have a tendency of deviating
from that path. They should not be left to the whispers of the Satan, but rather address
them with kindness. They should be encouraged to return to the Book of Allah and the
Sunnah of His Prophet, peace be upon him.

The Islamic caller must believe strongly that the eventual triumph is for the belief
of Faith, because Right will always remain right and False is always false. For this fact
to remain, being deep-rooted in the conscience of Muslims, the Islamic caller must be
precise in his judgements and elaborate in relvealing the sovereignty of Almighty
Allah. He must also explain and differentiate between the (Halal) and the (Haram),
stressing that it is the rule of Allah, after stating the relevant evidence which shows the
way of the right by all means. It is well known that the enemies of Islam always support
the disobedient Muslims and that the Islamic callers are always under-focused by these
enemies with the aim of deterring them from their missions of consolidating the Shara’
of Allah, through the logical, easy convincing dialogue, supported by facts. It should be
known that the scholars of the Umma are the example in the application of the Shara’
of Allah,

*  Ex-Professor in a number of Arab Universities.
Counselor in the Egyptian court of Appeals
Works now as consultant in the General Organization for Social Insurance in Saudi Arabia.
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from hand to hand. As gold and silver are two kinds, each one differs from the other
one in its intrinsic value, so are the paper currencies. They are different from each other
in the evaluation given to each one by the issuing authority, and in the measures taken
towards its acceptance and trust in it which are derived from the situation of that
authority.

The Prer

quisites of This Opini

To say that the paper currency is considered an independent (Thaman) the same
as the quality of valuableness in gold and silver and the other metal coins, and that these
paper currencies are as many as the issuing authorities, this statement requires some
Shari’a rules, such as:-

1- The application of usury rules, in its two kinds on it as they are applied on (Al Nag-
dain) gold and silver and what is similar to them in valuableness such as coins. This
requires the following:-

a- It is not permissible to sell it for each other or for other valuable kinds such as gold
and silver or coins, on credit at all.

b- It is not permissible to sell one kind for its own kind in preference be that on credit
or from hand to hand.

c- It is permissible to sell absolutely one kind for another different kind if the sale was
from hand to hand.

2- It is obligatory to pay Zakat from it if its value reaches the minimum (Nisab) as for
gold and silver, and if it was owned by those on whom Zakat is due.

3- The permissibility of (Salm) through it.
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2- The obligation of Zakat from it whenever its value reaches the equivalent of two
hundred (Dirham) of silver or twenty (Mithgqal) of gold (equals 4.5 grams) and all the
conditions for the obligation of Zakat of (Al Nagdain) are fulfilled. There is an obser-
vation here that the substitute of gold should not be obliged to zakat until its value
reaches the (Nisab) of gold, and the substitute of silver should not be obliged to zakat
until its value reaches the (Nisab) of silver.

3- The permissibility of (Salm) through it.

4- Regardless of the different shapes, names and nationalities of paper money, it should
be considered as originating from only two kinds; which are gold and silver. The one
which is originating from gold takes the rules applied on gold, and the one originating
from silver takes the rules applied on silver.

5- When two kinds of paper money, originating from either gold or silver, are similar,
preference in exchange between them is prohibited.

6- When two kinds of paper money, one of them is originating from silver, are similar,
preference between them is permissible if they were (delivered) from hand to hand.

Criticism of This Theory:

This theory is based on the presumption that the paper money is covered as a
whole with either gold or silver, but in reality it is not like so. Most of the paper money
is only documents which derive their value from the authorization of the state allowing
dealing in it, and that people accepted it. The little of it which has coverage is not neces-
sarily covered in gold or in silver, but it might as well be covered by something other
than that such as real estate or financial stocks. It appears to us that this theory lacks
all substantial support.

The Opted for Opinion:

The paper money is an independent currency. The secret of being accepted in cir-
culation, in financing, in absolute acquittal, is not the undertaking inscribed on every
bill, that its bearer will be given its equivalent on demand, or that it is covered in gold
orinsilver, or that the authorities imposed its circulation and the concl ofd g
through it, but rather the secret of its acceptance lies in the trust of people in it as being
an absolute purchasing power, regardless of the method by which it attained that trust.
Being 5o, the paper money is having the characteristics of (Al Nagdain) gold and silver,
and that it became a (Thaman) by which things are evaluated, and people are confident
when financed by it or save it. It is used as a commodity bought and sold, the same
measure as in (Al Nagdain) gold and silver and consequently injustice and damage are
probable when dealing in them. Why the rules of usury are applicable in (Al Nagdain)
is their absolute valuableness. And as long as paper money is an independent currency
and acquiring the rules of (Al Nagdain) then the rules of usury in its two kinds are
applied on it as it is analogous with gold and silver. It will not be treated under the rule
of usury for coin money which is valuableness. Considering that the paper currencies
are of different kinds and different places of issue, therefore each currency is an inde-
pendent kind, the rule applied on it is the same rule applied on gold and silver, as
regards to the permissibility of selling it for each other, when different fromiits kind and
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paper money as it is prohibited on commodities. But this compromise needs what may
support it whether quoted or deduced. Those who say so can answer this objection by
stating that money has two opposing factors of equal force, the factor of its origin which
is the commodity, and the factor of its reality after circulation which is valuabl

and because of these two equal forces, money has remained in the middle position,
between the commodity and the currency. However, this answer is rejected because
when something is being pulled between two opposing factors, and remaining in the
middle, the rule should be based on precaution and taking measures so as to acquit
one’s religion and one’s honour as a measure for the protection of the five necessities;
the religion, the self, the mind, the offspring and the wealth.

To apply on the circulated money the rules of what it is taken from, such as pro-
hibiting the application of (Riba Al Fadhl) excess usury, is an invitation to (Dtharia)
pretext or instrument to Riba (Al Nasea) delay usury. Presuming that the differentia-
tion in the rule between coin money and (Al Nagdain) gold and silver is correct, then
the connection of paper money to coin money should be under consideration, because
undoubtedly there are differences between them to be seen in the following:-

1- The paper money, judging from its own reality, is deep- rooted in valuableness more
than coin money.

2- By changingits nature from being acommodity to valuableness, the paper money has
lost the ability to restore its old origin in the case of its cancellation, contrary to the coin
money which in case that it is cancelled, it sustains its intrinsic value like any other com-
modity for trade.

3- The paper money has a very high value like (Al Nagdain) and in some cases one bill
will have more value than the biggest gold or silver coin.

4- Coin money is usually used in evaluating the smaller commodities which are com-
monly needed by people. Hence there is a point to make the rules on them easier, for
the public interest. This is one way of the explanation given to the permissibility of
applying the rule of (Riba Al Fadhl) excess usury on them, by those who say so.

5- Because of the insignificant value of coin money, the big deals and transactions are
not concluded and paid for in coins. But they are paid for in either (Al Nagdain) or in
paper money. (Riba) usury does not exist, mostly, except in the deals with relatively
high values. These differences have noticeable effect in giving the paper money more
preference over coin money, and consequently consideration is made for this increase
in the effects, rules and results.

The Fourth Theory
The Theory of Substitute:

This theory states that the paper money is a substitute of what it is used as compen-
sation for i.e. gold and silver, and the substitute takes the rule of the substituted, and
hence the paper money takes the rule of (Al Nagdain) absolutely because what is
affirmed for the substituted is also affirmed for the substitute.

The Prerequisites of This Theory:

1- The application of (Riba) usury in its two kinds on the paper money.
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has undergone a change in kind, and the rule applied on its previous state is no longer
applicable on it for the new consideration, because it can no longer be made use of as
normal paper for writing on. In case that people obtain it and accept it as a price for
their commodities, whether in the material form or as services, that is not because that
paper has changed into a valuable kind, because that same valuable paper would
immediately loose that value the moment the authorities cancel dealing in that paper
money. Supposing that the intrinsic value of that paper remains, would that mean that
any saved, demanded (Mal) is one of the commodities for which Zakat is not applicable
except when intended for trade?

Is not gold and silver saved and demanded (Mal), and eventhough the Zakat due on
them and the application of usury, in both kinds, on them is agreed upon by all scho-
lars? It might be said that there is a text stating the obligation of Zakat on them even if
they are not meant for trade. The answer to that, (Qiyas) analogy is a Shari'a evidence
by which rules are affirmed. So the (Qiyas) applied on the paper money is a correct
(Qiyas) rendering it in the same position of that on which there is atext. As for the ques-
tion of being different from its own kind and its own metal, does that mean the drop of
the rules on it:

The Third Theory
Connection of Paper Money With Coin Money:

This theory states that paper money is like coin money in their recent acquisition
of valuableness. The rules applied on coin money as regards to usury, Zakat and (Al
Salm) are also applicable on paper money in the same way.

The Prerequisites of This Theory

The advocates of this theory meant, like so many scholars, to differentiate in the
rule between paper money and (Al Nagdain) gold andsilver, but those scholars are not
in agr among th Ives. The moderate ones treated the coin money in the
same rule as (Al Nagdain) in the application of (Riba Al Nasea) delay usury on it, as
they agree on valuableness, and the prohibition of (Riba Al Fadhl) excess usury on
paper money on the presumption that it is not the same as (Al Nagdain) from all
aspects. Others think that the coin money and what is connected with it are not
(Amwal) property subject to Zakat or to usury, and hence there is no Zakat due on
them except when they are meant for trade, and there would be no objection to sell
them for each other or for any other of its kind, differentially or in delay.

Criticism of This Theory:-

The supporters of this theory are two groups. One group agrees with those who
consider paper money as commodities, and this point of view had already been criti-
cised. The other group which is the closest to correctness, but did not fully attain that
in our view. In our discussion we stated that the compromise is to apply the rules
applied on (Al Nagdain) on the coin money, as concerning the delay usury, and apply
the rules applied on the commodities, as concerning the prohibition of excess usury on
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This theory states that the paper money is acommodity for trade, having the same
characteristics and rules applied on the commodity and it is directed as follows:-

a- Paper money is evaluated (Mal) property. It is demandable, savable, sold and
bought. Its nature and its substance differs from the nature and substance of gold and
silver.

b- The paper money is neither weighed nor measured and it is not a kind of the six usuri-
ous kinds which are stated in the Hadith, so it can not be connected with those kinds.

¢- The inscription on the bill stating its value and its name, is considered a matter of
technical terms which do not change the nature of the paper money in that it is
evaluated (Mal) property, and that it is not from the kind of gold or silver or any other
of the usurious (Amwal) properties.

d- The non - existence of a common factor between paper money and coin money as
regards 1o the kind and the measure. As far as the measure is concerned the coin money
is weighed whereas little attention is given to weight or measure in the case of paper
money.

The Prerequisites of This Theory:-
Stating that paper money is considered stocks, requires the following rules:-

1- The impermissibility to conclude (Baye Al Salm) by it for those who precondition
that one of the compensations should be in gold or in silver or any other metal coins,
because the paper money according to this theory is not (Athman) but rather com-
modities.

2- Usury, in its two kinds is not applicable on it and hence paper money can be sold for
paper money, differentially.

3- Zakat is not due from it unless it is meant for trade, because one of the conditions for
Zakat to be taken from commodities is being meant for trade.

Criticism of This Theory:-

To say that paper money is acommodity implies an 1 i ¢, the thing

P 1)

which would open the doors for usury, and dropping Zakat from most of the (Amwal)
properties in our time.

Discussion of Evidences:-

They say that the paper money is one of the commodities. The paper kind, regard-
less of its type is evaluated, saved and demanded (Mal) property which is sold and
bought and made use of in writing and else, and being so it is one of the commodities,
having all its rules. But the discussion here is that if the concerned authorities resorted
to some sort of paper from the same kind, and pieces of that paper were introduced to
the people to deal in as money , and it was accepted as such, it is no doubt that paper
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Criticism of This Theory:

The most important point of this theory is the undertaking printed on each bill that
the equivalent value would be reimbursed whenever requested. But in reality this
undertaking does not have any actual existence. It is only transcription on paper. It is
restored only as affirmation of responsibility of the issuing authority. So to state as evi-
dence that this undertaking is so considered, is not a well-placed proof.

As for the argi of the evidence that it is y to cover it all by gold or
silver or by both of them, this necessity is not urgent, because 1( should be enough to
cover part of it and the coverage for the rest of it would be implied in the gover
undertaking. Such method is followed by most of the issuing authorities. The other
states, including the Islamic states are following the same. It is not essential that cover-
age is only by precious metals such as gold and silver. It can be other than that, such as
financial securities or real estates. In most cases paper money is not covered by coin
money, but mostly coverage is only a governmental undertaking, guaranteeing the
reimbursement of its value in case that it is cancelled. Hence this is not enough evidence
for paper money.

As for the value of paper money, consideration is not given to the bill in itself but
to what it means, and money is anything that finds a public acceptance as a means of
exhange. As long as the paper money is having the characteristic of being a means of
exhange there is no difference if its value is in itself or in an external factor.

The guarantee of the issuing authorities to reimburse its value at the time of its can-
cellation, gives the paper money the trustful character and acceptance in circulation. Its
value is not in itself but in the governmental undertaking. There is no proof to consider
it stocks with debts on the issuing authority, as long as the undertaking to reimburse it
in coin money at request is impossible.

In the theory that the paper money is only stocks, would put people in difficulty
and constraint in their dealings, the thing which contradicts the Shari’a prerequisites.

The general principles in the Shari’a advocate that for any matter for which there
is no text stating its rule, favour is given to the side which calls for easiness in dealings
and in worships, rather than the side of difficulty and tightening, except when that mat-
teris a sin. Allah Almighty says:-

He has chosen you, and has
Imposed no difficulties on you
In religion.”®

The Second Theory
The Theory of Commodity:

(1) Surat-ul-Haj versc 78
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Opinions of Shari’a Scholars on The
Rule and Nature of Paper Money:

The controversy of the scholars can be limited in four opinions each of which may
be considered an independent theory with evid and expl ons. The first of
these theories is:-

The Stock Theory

This theory states that the paper money is stocks with credit on the authority which
issued them. The initiators of this theory give these evidences as support for that:-
1- There is undertaking on each bill that the value of the bill will be paid to bearer
whenever requested.
2- Itis necessary that the money issued is to have gold or silver cover.
3- Paper money lacks actual value in itself.
4- The guarantee of the i 1ssumg aulhomy to reimburse the value of a bill in case that it

Ned lanli
is
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Requisites of This Theory:

The acceptance of this theory requisites the sorts of Shari'a rules in which there
appears to be hardship and difficulty.

a- This Theory does not conclude (Baye Al Salm) with it where (Salm) is permitted,
because the conditions agreed upon among the majority of scholars for (Salm) is the
(Qabd) of one of the two interchangeable items (Al Ewadain) in the council of (Al
Aqd) The (Qabd) receipt of paper money, in the opinion of supporters, is not actual
(Qabd) receipt, but it is rather a sort of transfer from its source, and hence it becomes
wihtin the question of (Baye Al Kali bil Kali), or the sale of a debt for a debt.

b- It is not permissible according to this theory, to exchange it for coin money
whether in gold or silver even if that was from hand to hand, because the bill,
according to the initiators of this theory, is a document of a debt in the absence
of the council of (Al Aqd). And one of the conditions of exchange is (Qabd) in
the council of (Al Aqd).

c- Dealing in paper money, according to this theory, is part of transfer in mutual or
reciprocal delivery from the issuing authority. There is controversy among the scholars
upon the correctness of contracts of reciprocal delivery.

d- Considering these bills as documents with a credit on the issuing authority, renders
it subject to controversy among the scholars concerning the (Zakat) of credit, does it
become obligatory before the receipt of the debt or after its receipt?

And consequently (Zakat) of a debt is not permissible according to those who say that
it is not before the receipt of the dept, because the equivalent of these bills can not be
received.

e- The invalidity of the sale of the goods, movables or (Athman) which are in ones
safekeeping with these bills, because they are only documents of concealed debts.
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cover of the paper money. This support may also be an undertaking from the authority.
Or it may be both the material support together with the undertaking from the author-
ity. So some of the currency would be covered by its material value in kind, and the
authority undertakes to cover the rest without having a material cover, and this rest
represents the majority of paper money. The gold and silver currency would not need
any outside cover, because it is the cover of its own. Only the paper money which
needs a material cover, because in itself, paper money is of no value and its monetary
value is not compatible with its intrinsic value, which constitutes a big difference.

The material cover for the paper money is not a legal obligation to be in total, but
it would be enough to cover part of it, so that the issuing authority would have limita-
tions in issuing. There is no international law to impose a certain kind of cover for the
paper money, and if some countries have chozen gold as a cover for their currencies,
others have opted to use commercial stocks, which can be sold in stock market, as a
cover. The cover can also be an estate. Having this cover does not mean that paper
money is a branch of that stem, but rather the cover means a contribution in bringing
about the trust in the paper money and the limitation of issuing. However, these two
considerations are no longer that important.

Function of Money:

The observer of the Islamic directives, concerning the activities of the individuals
and the groups in collecting wealth, can easily understand that Islam narrows the scope
of money exh b Islam considers money as a means which enables the
exchange of commodities and services, and so as to be a standard and a criterion of
determining the values of these commodities. To use money out of this meaning would
lead to negative effects which would result in abandoning commercial dealings, the
close down of factories and farms and consequently the accumulation of wealth in the
hands of very few people who would try to dominate and control the interests of other
people, the religious, the economic, the social and the military interests, Unemploy-
ment would spread, and acts of violence and vengeance would spring up as a result,
aiming at property and honour. Islam, although does not prohibit the sale of (Athman)
for each other, but still it makes some restrictions in this concern, which when
observed, the personal interests which might contain some damage, when sold for each
other, are refuted.

So it is not permissible to sell one kind for its own kind unless it is the same value
and from hand to hand. When the kinds are different, such as selling gold for silver, or
one currency for another currency, it is conditioned that (Qabd), delivery and receipt
is concluded in the council of (Aqd), for that sale to be correct. These rules aim at nar-
rowing the circle of dealing in (Athman), selling and buying, because they are not
meant to be commodities to be sold and bought, but rather they are meant to be stan-
dard criteria for the evaluation of commodities and the facilitation of exchange. In this
meaning Sheikh of Islam Ibn Taimiya says, “Dirhams and Dinnars (coin money) are
not saved for themselves, but they are a means for deals and transaction, and that is why
they are (Athman) in gontrast to the other (Amwal) money, which are meant to make
use from.”
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This lead to the second stage in which the money exhangers used to issue bank
notes which were not more than documents about the cash deposits in their trust. Cir-
culation of those bank notes before reaching the money exchanger for cashing them
was much easier when no name was mentioned on them. At first circulation was very
limited, but little by little trust in the money exhangers started to build up and the circu-
lation of those bank notes spread among people who accepted those bank notes in their
dealings and felt no need to cash them. When the money exchangers knew that fact,
they issued new bank notes equal to those in actual circulation, which means that this
new issue was not covered.

This lead to the third stage which meant a noticeable change in the history of paper
money which was only d for the deposited in the first two stages. In
this third stage those documents changed position from being a substitute to the coin
money to replace money itself and takes its character although they were accepted with
alittle caution, inspite of being considered a storage of wealth, a criterion of value, and
having absolute purchasing power. However this stage did not mean the completion of
the cycle of paper money. They were not generally accepted because there was some
confusion and issuance of notes was open to anybody who practiced money exchange.
Hence the authorities had to interfer and take the necessary precautions to organize
issuance of notes, control it and limit it in one bank or particular banks which have good
reputation and responsibility. The state might even monopolize the issuance of notes
if the public interest calls for that. The interference of the state, its control over the
issuance of bank notes and the determination of their form is considered the comple-
tion of the cycle of paper money as being a currency with total powers of acquittal.

Are these bank notes compensatable by coin money in gold or in silver as a result
to meet the undertaking written on them that the equivalent in gold or silver would be
paid whenever demanded?

No doubt that at first, these money notes were only documents and transfer bills
for coin money in gold or in silver. In all three stages, there was undertaking to deliver
to the carrier the equivalent in fulfilment to that obligation which continued to be so for
the authorities, until the issuers failed to meet that obligation unless the to be
cashed was a large one. There was general acceptance of these money notes especially
when all suspicions were removed from them. Little by little money notes were no
longer compensatable by gold and they became an undertaking to pay to the carrier at
the time of request or demand or any other similar expression. By reaching this stage,
the relationship between the paper money and the coins money, came to a stop, which
means that the value of the unit of paper money is an independent value.

Principle of Paper Money:

L

Any currency in circulation used as a means of ge must have hing to
support it and render it to be trusted as an unlimited purchasing power. This kind of
support is either found within the currency itself, like gold and silver where their esti-
mated value is in them, or that support strengthens the currency as when it is a tangible
material such as the total gold or silver cover or the real estate, the stocks and shares
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exchange between them.
c- diffculty of division when a small portion is needed for which no equivalent portion
can be obtained.
d- difficulty of the commodities to sustain a constant value and hence can not become
storage of wealth or an absolute purchasing power. All this was compensated in such a
way so as to overcome these difficulties, and so a means of exchange was invented in
order to become a unit of accounts and a criterion of values, a storage of wealth, and
an absolute purchasing power. But this kind of means was not uniform among people.
The different environment had different effects on the nomination of the means of
exhange. So we find that in the coastal regions, the shells were used as money, and in
the cold regions furs, being rare and badly needed, were nominated as a means of
exhange, whereas in the temperate regions, ornaments of beauty like, ivory, feathers
and beads were used as money. In Japan they used rice as a means of exchange, and in
central Asia tea was used and in central Africa salt was used. But these commodities
failed to keep pace with the total development in the aspects of human life, and that is
why the economic thought searched to replace:commodities as a means of exhange, by
what is easier to carry and higher in value, and having the characteristics of permanence
and the factors of indurance in its nature and chemical substances, so as to be protected
damage and fluctuati The precmus metals, such as gold, silver and copper
had been discovered and so they were in use for a time in the form of bullions and
unmoulded pieces. But there was a lot of confusion because of the difference in the
kinds of these precious metals, gold in particular. The authorities, seeing this confu-
sion, were obliged to interfer and monopolize the issuance of money. So it was issued
in the form of pieces of metal in a known weight and known carat Each:piece carried a
stamp indicating the responsibility of the authorities about the weight and the carat.
The metal currency became countable, after the interference of the authorities, instead
of being weighed. Each kind was similar in quality and in quantity. Money was first
coined in Asia minor in the seventh century B.C. The Greek civilization at its zenith
had adopted a special currency known as (Drakhma). But the currency at that stage,
even though it was trusted and had the capability of managing the deals between
people, it was, nevertheless, incapable of keeping pace with the rapid economic
development. The economists thought of developing the currency to conform with the
rapid economic development, and hence paper money came into existence.

The paper money has passed through four stages along history.

The first stage can be seen in the way how the merchants of that time usedto pay for
their trade. The merchants did not use to carry cash money from one place to another
for fear that they might lose it, and so they used to carry money transfer documents to
one of the merchants in the place where they are intending to make commercial trans-
action. Those transfer documents were not money in reality but a temporary substitute
for money. The carner of those documents was free from worry in case he loses that
dc g the d was conditioned with a written order from
the lransferer to the one transfered to, with his seal and signature that money is to be
delivered to the carrier. To make those transfer documents more utilizable. The trans-
ferers agreed that their names were not to be mentioned on the documents, but only the
undertaking of payment to the carrier, who was not nominated.
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aims at a material profit through the violation of the protection of self such as
trading in weapons between Muslims at the times of crisis, or the violation of the
protection of the mind through trading in drugs and narcotics or the violation of
the protection of the honour through running the prostitution places or the writ-
ing and publishing pornographic books, or the violation of the protection of the
property of a Muslim, through deception or robbery or through the other kinds
of deception as seen in the financial activities, such as gambling, usury and bet-
ting. All these are rejected economic activities and are not to be considered as
constituents of the Islamic economy.

The Prices

A price is connected with dealing and buying, and it is denominated by money.
Money or the price has certain characteristics when found in an independent material,
it would be considered a price, irrespective of the el which constitute that mate-
rial or its intrinsic value. It is distinguishing the material and knowing its value. The
cconomlsts state that money has lhree characteristics; firstly it is a means of pubhc

ing ittal. S dly it is a criterion of evaluation and thirdly it is
storage of wcalth So wc can say that money is anything which receives public accep-
tance to be a means of exhange whatever that thing is or in whatever form it should
be. Hence, any other means for private exhange, such as stocks, cheques and bills can

not be considcred money because they lack the ch istic of public accep .In
Saying receives” and not “received” means the elimination of the sort of money which
is not permissible in deali heth ically or y, from taking the

term money or having its charactenstxcs or rules. And by saying “anything” we meant
the generalization whether that thing is of a high rarity in itself such as gold and silver
or it is of a relative rarity such as paper money- To affirm this meaning a number of
juristic texts stated that; money is what is agreed upon to be considered. It is narrated
about Sheikh of Islam Ibn Taimiya, the mercy of Allah be upon him, who said that, the
“Dirham” and “Dinnar” are not known to have natural or Shari’a definition, but thcy
relate to and ag b originally, ideration is not for what it is
meant for, but that it is a criterion for the dealings.
The Dirhams and the Dinnars are not meant for what they are, but they are a means for
dealings and transactions, and that is why they are considered “Athman”.

Beginning And lop of Money:

Man is civil by nature. He is insignificant when all alone, but he is dominant when
he joins with his kind, without whose assistance he can not be able to live. For if he was
a farmer, he would need farming tools which he has to get from a manufacturer. In most
cases man refuses to render what he can perform unless he gets something in return,
and because of the factors of needing each other, there existed what is known as the
barter system. But this system was obstructed by a number of difficulties, most impor-
tant of which are:-

a- difficulty of interchanging between two dealers.
b- difficulty of stabilizing the values of commodities and the preservation of the rate of
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PAPER MONEY; NATURE AND RULE

Sheikh Abdullah Ibn Suleiman Ibn Manie*

The economists have defined economics as being the science which studies man
in his daily activity, and it is concerned with that aspect of the activity of the
individual or the group which is directed towards obtaining the material needs
and the method of utilizing them in order to achieve affluence.

Or it is the science which studies the means of wealth production, and satis-
fying the material needs of the individuals.

Looking into these two definitions, we can see that the considered criterion for
those who gave the definitions is to ascribe the legal quality on all that may result in
financial profitting from the daily activities whether that result came as a product of the
permissible dealing or dealing in the prohibited, such as dealing in liquors trade
or in any other thing prohibited by Allah. The two economic systems, the
capitalist and the communist are similar as regards to this financial profitting.

The same thing applies to the branches of these two systems such as socialism which
meets with communism in transferring the freedom of the individual to the community
to collect wealth and distribute it irrespective of the means used in collecting it.

But we, Muslims, take a stance towards these definitions and discard from them all
that contradicts with the general philosophy of Islam, and what distinguishes it as gen-
eral rules and unchanging principles which organize the financial relations between the
individual and the group.

On the light of this, we can define the Islamic economics as a science which
studies the aspects of activity of the individual and the group in what results in a Shari'a
considered (manfa'a) profit, with the consideration of preserving the equilibrium
between the interests of the individual and those of the group, so that none of the two
interests predominates the other or brings about damage on it. So any economic activ-
ity aiming at a material profit through the violation of the Islamic faith, whether in its
fundamentals or its branches, such as the diffusion of opposing principles in writing or
in propagation or through any other means of publication, is a rejected economic activ-
ity which is not part of the Islamic economics, and likewise any economic activity which

.

Member of the Board of Scholars in the Kigdom of Saudi Arabia
- A judge in the High Cassation Court in Makkah.



A Letter from the Staff

These invariables are not only foundations for the existence of thought, but
also they are foundations for its continuation and persistance. It is a serious
error to think that excitement is the only means to attract the reader, without
the obligation to follow these rules. It is true that contemporary man lives in this

ph of exci b a ber of the media made him feel this
wny when they presented to him the news of excitement and surprises so as to
control his emolmns It is also true that there are still some people who would
consider this p of exci as part of lhelr danly life irrespective of
the true meaning of that. Some of the adverti have directed
man through excitement to what would achieve their material gains only.

Inspite of all that the “theory of excitement” in guidance, has never become
a reality in this time, whereas a number of the invariables in the world of
thought have remanined as they are, unchanged, even in the most excitement-
loving societies. All evidence indicates the retreat of this theory, when most of
the people have started looking for the mere truths after witnessing so many
psychological and moral defeats resulting from the thought of excitement.

- The Arabic and Islamic ¢ porary thought has wi d some of the
publishing houses which intentionally resort to excitement in handling the prob-
lems, in the same method of that old journalist who used to teach his students
not to publish any news if it did not contain something to excite the reader, no
matter how much of turth was in that news.

Although these means of publication had their influence for sometime, but
it started to loose grounds because of the penetrating mistrust of a high percen-
tage among the readers, the thing which forced these means of publication to
change their stand one time and change their methods another time. Probably
the reality of these means and what lhey have ended into would convince those
who would admire the expressions of and thrill and the coloured pic-
tures on the covers.

- The last thing our colleague told to this reader is that this journal only pub-
lishes the sort of sedate scientific researches which would fulfil the conditions of
publication, as our aim is to acquaint the reader with the truth of his Shari'a,
its tolerance, its easiness and what its Figh contains as practical solutions for the
problems which the Muslim faces in his life presently and in the future, away
from excitement and colouration.

Allah is all - helpful.
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All praise be to Allah, and all prayer and peace be upon His Prophet, the
honest:-

One of the members of the staff conveyed to us a point of view raised by
one of the constant readers in which the reader said that we are living in an age
with its phenomena and aspects different from those in the previous times, and
according to these phenomena we are affected one way or another, inspite of
being convinced or otherwise. He gave examples to that about what contempo-
rary man faces in his private and public life. Privately, contemporary man might
be forced to undergo some changes and rennovations in his house, even if he did
not need to do that. That is why man made the interior parts of his house from
cheap material, such as wood, so as to be able to change it easily. In his public
life, man might be forced to rennovate his relations and his behaviour. In both
cases this silent change - as that reader says - is not enough response to the
phenomena of this time. There must be a “row” to indicate that change.

- From this general statement that reader entered into the details, in which he
suggested that the research journals, including this one must make some changes
in layout and in the method followed. He wants from these journals to adopt
“excitement” as a means of increasing the number of their readers through pre-
senting the questions which would excite their emotions and get to their inner
selves. He wants them give consideration to the phenomena of the time, so that
their calculations be correct and they remain as part of the phenomena of this
time.

- The answer given by our colleague is that it is true that each time has its own
phenomena and its own aspects and that man lives and interacts with these
phenomena in the level imposed by his circumstances, but nevertheless the nor-
mal behaviour is always governed by a number of “invariables” which are not
to be violated. Although man can change the interior of his house, but still he
can not change its foundations, and if he can limit his public behaviour and his
relations, he can not change the fundamentals of these relations, such as the
obligation to deal through honesty, trust, fulfilling obligations and respecting the
public conduct.

- The “invariables” in the world of thought are numerous and well known, on
the top of which are :-

honesty of the world.

correctness of the objective.

search for the truth.

directing the mind with the obligation of responsibility.



«Whom Allah intends good grants him
the knowledge and insight in Religion». Hadith

CONTEMPORARY JURISPRUDENCE
RESEARCH JOURNAL
A Journal Specialised in Islamic Jurisprudence
Editor-in-Chief
Dr. Abdur Rahman Hassan Al Nafisah

Price Per Copy

Annual Subscription: For Gost.

Fopt i)

Jordan Y] Moroco .12 Offices and Agencies: SR, 150
LAE [N} Mauritania O\ 1200

Babrzin  BE.70 Irag 1.1 For individuals: s
Tunisia ~ Mm 800 S.of0man P80

Algeria D12 Qatar QRI2 Address:

Sud a1 Ly LDriow

S“ . LL.3§ Kuwait KD.1 Badia, North east of Princess Sarah
yria L35

Yemen YRIZ Mosque. Riyadh. K.S.A

Phone 4351872
Fax 4352297

Annual Subscription
US.A. Canada & Europe  USS12

DISTRIBUTORS:-SAUDI DISTRIBUTION CO.

Jeddah + 6694700 Madina : 828187 Al-Hasa

Riyadh L ATI9H 3 Besha ;6226402
: 4179040 Yanbu Abha + 270647

Dammam  : B413317 Gizan Tabouk L Qs
: B410840 Qassim R[]

Taif 1491831 Hail Najran : 522901
ERAH Dawadamy Reru'al 642129

Makkah  : 5585078 H. Al-Batin Sharora 1 SMII28
: 5584720 Zulfe 507 Khafgie : 7662677

Mail Address P OBox 1918 - Riyadh 11441 - Kingdom of Saudi Arabia




CONTEMPORARY JURISPRUDENCE

RESEARCH JOURNAL

A Journal Specialised in Islamic Junsprudence

Tenth Edition — Third Year
JULY-AUG-SEPT 1991

IN THIS ISSUE

— A Letter from the Staff

~ Paper Money; Nature and Rule Sheikh Abdullah Ibn
Suleiman Ibn Manie
~ Issues on the Figh of Da'awa Dr. Muhammad Ibn
Muhammad Shitta Abu Sa’ad
— The Position of the Landlord Sheikh Abdullah Sheikh
towards the Shari'a Impermissible Mahfooz Ibn Beh

Acts of the Lease Holder

~ The Question of Listening to Dr. Amina Al-Jabir
(Singing) According to Ibn
Rajab Al - Hanbali

— Teaching Figh to Medical Dr. Muhammad Abbid
Students and the Need for It Bakhatma
(A Case for Study)

FATAWA AL MAJAMIA AL FIQHIA

— Inquiries from the Islamic Bank for Development

— Expropriation for Public Interest

— The Speculative and Investment Bonds

SOME FIQHI QUESTIONS

~ Can a Woman Join Herself in Marriage?

~ Is it Permissible for the Son to Neglect His Parents?

~ The Rule on Buying the Usurped Property.

— The Rule on Genetic Engineering Aiming a¢ Changing the Creation of

Man or His Organs,

TEXTS AND DOCUMENTS

P
AN -

— e
AN Sl 0




