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weak religious consciousness, and heedlessness, and authority’s
ineffectiveness.

As for the reasons that are related to the imposters themselves;
such as hallucination, mental and emotional problems, domineering
mania, fame, money and foreign influence.

The ruling on claiming the office of Prophethood is clarified by
the Book, the Sunnah and scholars’ consensus. As for the Book of
Allah, Allah says: “And who is more unfair® than him who forges
lies against Allah, or says, ‘It is revealed to me,” when nothing is
revealed to him.””® And He also says: “Muhammad was never the
father of any of your men; but he is the Messenger of Allah, and the
last of the Prophets.” .

As for the Sunnah, the Messenger of Allah said: “I have been
given the conciseness of speech, and I am supported by terror cast in
the hearts of enemies, and the booty is made lawful for me, and the
earth is made for me a place for prayer and a medium of purification,
and I am sent to humankind at large, and the line of Prophet is ended
with me.”

As for consensus, the entire Ummah, its former and latter
generations are unanimously agreed that Prophethood has ended by
the death of the Messenger of Allah, may Allah exalt his mention.
Therefore, anyone claims to be a prophet is an apostate.

Due the infinite wisdom of Allah, He chose Islam to be the last
and the abrogator of all religions, and made the Qur’an the last of all
Divine Scriptures, and the Message of His Prophet and Messenger,
Muhammad, may Allah exalt his mention, the last of all Divine
Messages. All of which necessitates, legally and intellectually, that he
who claims to be a prophet is an apostate, and so is anyone who
believes and follows him.

’: An unfair person is one who does evil deeds that would lead him to Hell-Fire.
2
Q. 6:93
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destroys it in that sense should indemnify them, and the ruling of
stealing applies to him if their value is within liability limits.

There is no doubt that Islam prohibits all form of entertainment
which distracts a Muslim from worshipping Allah. Or leads him away
from His path whether this entertainment is done by instruments,
tapes, sketches, or the like thereof.

On the other hand, if singing is conducive to a prohibited thing,
it becomes prohibited in itself, and if it is conducive to disobeying
Allah, then it is held as an act of disobedience; because the means
falls under the ruling of the deeds and actions they serves.

As for the question which is mentioned above concerning
stealing entertainment instruments and materials for the purpose of
destroying them; although singing is futile and a vain amusement, yet
no one has the right to steal others’ materials to destroy them; for
doing so by an unauthorized person would lead to commotion.

It is known that the duty of preserving public morals and
eliminating the abominable conduct is the ruler’s duty, who in turn
appoints whoever he deems as fit to discharge the duty of enforcing
public conduct. However, one should inform the authorities about an -
indecent or immoral conduct, which should be redressed or
eliminated; thus to absolve himself from the responsibility of
eliminating such conduct.

Allah knows best.

271- The ruling on an imposter who claims to be a prophet, and
on those who believe and follow him.

A question from brother, al-Hajj Rashid from Algiers enquiring
about the ruling on a person who claims that he or someone else to be
a prophet after the Messenger of Allah, may Allah exalt his mention.
The answer: Claiming the office of Prophethood is not a new
story; rather it is an old one. This claim has reasons that are related to
the environment in which such imposters appeared, and reasons that
are related to claimants themselves. As for the environmental reasons,
they are based on a number of religious and social factors; such as
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Just as it is in the verbal consensus, if members of a scholars’
assembly work out an opinion on an unprecedented case, while the
rest of the members, who are of the same caliber of the former in
terms of knowledge, kept silent; their silence does not signify their
approval; consequently, the assembly members' Ijtihad would not be
considered as silent consensus.

The right opinion, Allah knows best, is to say that the silent
consensus is valid, and that scholars should not keep silent upon
hearing a ruling upon which they disagree. If they do, then their
silence signifies their approval.

Allah knows best.

270- A ruling on stealing unlawful instruments and
materials for the purpose of destroying them.

A question from brother, Muhammad Shakir enquiring about
the ruling on stealing unlawful instruments and materials; such as
musical tapes, and other similar materials for the purpose of
destroying them.

The answer: Stealing in general is unlawful because it is
plundering others’ properties; and inviolability of properties is equal
to the inviolability of blood and honor. Stealing is unlawful by both
the Book and the Sunnah. This prohibition does not apply an item has
no value in itself, and to every abominable thing, or a means for such
abominable thing; like musical instruments and entertainment
equipments.

Some jurists believe that such instruments are not inviolable in
themselves; therefore, he who steals them does not indemnify them;
nor does the ruling on stealing apply to him even if the theft reaches
the value limit which is subject to punishment.

While other jurists believe that although such instruments are
not inviolable because of the purpose for which they were
manufactured, but they remain as properties of value if they are used
for purposes other than entertainment and corruption. So, he who
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such a client. It is incumbent on the lawyer to preserve his client’s
secrets; and he should not sit in any future case against his client.

As for his rights, he is entitled to his fees upon which he and his
client have agreed. If his client terminates his services without a valid
reason, or if the client dies before the case is settled, or if the lawyer
quits for any valid reason, he would still be entitled to his fees.

269- Consensus, and validity of silent consensus

A question from brother, Marwan Zuhair from Algiers about
the silent consensus and its validity.

The answer: Silent consensus is when one or more than one
Mujtahid** jurists issue on a certain question an opinion which is
known to contemporary jurists, which do not object.

Jurists are divided into two parties regarding the validity of
such consensus:

The first party believes it is valid on the ground that it is
impossible that all jurists to voice out their opinion altogether at once;
for normally only senior jurists who issue answers to religious
questions, while the rest keep silent. The jurists of this party are at
variance regarding its validity. Some consider it as decisive because
the proofs that substantiate its validity do not differentiafe between
the verbal and the silent consensus. While the rest believe that the
validity of this consensus is only speculative.

The second party does not believe in its validity; because, if
silence, they assert, connotes jurists' approval; by the same token it
may connote their disapproval. Their silence may be out of reverence
for the proponent, .or out of concern over a feasible harm, or because
they did not work out an opinion on the unprecedented case;
therefore, their silence does not necessarily connote their approval or
consent.

2 Muijtahid is a scholar who exerts his effort in reach an opinion concerning
an unprecedented case; while his research work is called Ijtihad.
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268- Appointing a lawyer in disputes’ cases

A question from sister, Khadeejah Bouarabi from Algiers about
the legitimacy of appointing a lawyer for submitting a case to court
on behalf of a plaintiff.

The answer: A lawyer is considered as a representative of the
plaintiff in disputes’ cases, and the permissibility of representation in
disputes cases is based on the Book, the Sunnah, reason, and the
opinion of jurists in general. It is said that it is not permissible for a
present person who does not have a legitimate excuse to deputizing
another person to act in his place.

However, representation is permissible for any one in cases that
involve financial or similar disputes; such as bartering, gifts, leases,
marriage contracts, rescinding marriage contracts, divorce, and
resumption of marital relations.

It is also permissible in court decisions, confession, and in every
right which belongs to Allah, the Exalted, which court utilizes to
confirm a chastisement and inflict it on the guilty party.

Deputyship is also permissible in rituals that deal with financial
discharges; such as distributing Zakat funds, charitable donations,
supererogatory Hajj and Umrah, and obligatory Hajj on behalf of an
infirm person.

Deputizing a Muslim by a non-Muslim is permissible if there is
a need for it, provided the case is held as lawful in Islamic law.

It is also permissible to deputize a woman to represent a man
unless there is fear of seduction on her part.

Representation is permissible with or without fees; because it is
a form of hiring. However, it is not permissible for a client to place as
a condition depriving the lawyer from his fees in case he fails to
secure his right. A lawyer' services may be terminated by the death of
the client.

The lawyer who is involved in dispute cases has rights and
duties. As for his duties, he should be convinced that his client is
telling the truth. If he believes that he is at fault, he should refuse to
sit ini the case; otherwise he himself would be at fault if her represent

37



CASES FROM JURISPRUDENCE
(FIQH) POINT OF VIEW *

267- Copyright, and whether it includes database, and similar
works in the Internet.

A question from brother A. S. from Britain in which he says that
they have database in the internet, which they filed in it Islamic data
and services. They discovered that another website used part of the
information they compiled. They ask whether their work is Copyright
protected, and as such it is not permissible to use such data without
the permission of the author, or the owner of the website?

The answer: The claim of one’s own right or his financial rights
is approved of by the Islamic law, and Copyright is one these rights,
that are known by necessity as a rule of the Shari’ah, its objectives
and signification, that are based on understanding the financial
benefits with which such right provides the author.

This right is based on the following rules:

The rule of undesignated public interests

The rule of respecting man’s public rights; whether
personal, financial, or otherwise.

The rule of forbidding all forms of thefts.

The rule of the incumbency of returning trust funds,
or otherwise to their respective owners.

The rule of the incumbency of telling the truth and
forbidding lying.

The rule of authentication and authority ascription.
To conclude, the enquirer is entitled to reserve the right of his
database as long as it is the result of his own work and effort. Others
are not entitled to help themselves to a part or the whole of this
database without his permission.

Allah knows best.

* These are questions that are sent by readers which Dr. Abdurrahman al-Nafisah, the
proprietor of the Journal and its Chief Editor answers,
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without a ventilator; there is a divine wisdom the soul to remain in
the patient's body.

Resuscitation machine is a remedy for a patient who needs it. It
does not differ from any other remedy except in descriptions and
complications. A patient who uses it is like a patient who uses a
dialyzer, or a pacemaker, or mediciné for controlling blood pressure.
Therefore, detaching a ventilator from a patient is similar to stopping
administering medicine which is necessary for his survival.

Based on the above, Euthanasia passive is paramount to premeditated
murder.

35



Medical treatment becomes a duty on a patient if his sickness
endangers his life or any part of his body.

Judicial and medical criteria of the time in which man's life is
terminated.

Jurists stress on the importance of verifying death and that it should
not be announced before it actually happens; for there are many legal
rulings that ensue subsequent a person's death regarding inheritance,
bequeathment, Iddah,” and debts.

As for the physical signs of death according to jurists; they are
as follows: limpness of feet, curvature of nose, caving in of temples,
breath seizure, change of color, closed eyes, shrinking of the testicles,
and dislocation of shoulders.

Physicians confirm death when brain is dead; which can be
verified by certain signs; such as body stillness, respiration seizure,
total unconsciousness, the lack of response to any effect, and other
signs that are known to physicians who are treating the respective
patient.

There are a number of states that have recognized these as death
signs, and others have not yet.

Legality of detaching resuscitation machine in case of incurable
diseases.

Once patient's death is ascertained; that is, his soul has departed
his body, then no one can say that such machine should remain
attached to the patient. But if patient's heart, breathing, and blood
circle did not stop; then it is not permissible to detach it because of
the brain's death. Ascertaining death depends on a number of
apparent decisive medical signs that altogether confirm soul's
departure from the body.

We believe that life has a limited term, which is foreordained by
Allah, the Exalted. It is irrelevant whether a patient goes into a
prolonged, or temporary coma, or whether he is treated with or

 'Iddah' is a waiting period a widow should observe subsequent to
her husband's death before she can remarry.
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you.”?' And He forbids man to assault his own life or the lives of
others, directly or indirectly.

Among the forms of assaults is the passive killing, or what is
called, ‘Euthanasia’ by detaching the resuscitation machines from the
patient. This is considered as premeditated murder; whether it was
done with or without the consent of the patient, or his family's, or by
hospital orders, or according to physician’s instructions. This type of
killing falls under the ruling, which applies to premeditated murder.
While he who commits this crime incurs a grave sin against a fellow
human.

Taking a human life in such a manner is an expression of
ungratefulness to Allah on the part of the perpetrator; for Allah has
given man the grace of life in order to worship Him, colonize the
earth, and enjoy the good things with which He has provided him.
Taking a human life without a legal justification perpetuates
corruption and destruction on earth by opposing Allah's primordial
ways that He applies to His creatures.

Medical treatment is a legal duty

Preserving human life is one of the most significant legal
necessities. Therefore, it is man's duty to preserve his own life; and
preserving it necessitates seeking medical treatment when he suffers
an ailment, or any physical injury. The Messenger of Allah said:
"Allah has created a remedy for every ailment; therefore, seek
medical helzg, but do not use an -unlawful substances for
medication."

Jurists hold this and other Prophetic statements as a proof of the
permissibility of seeking medical help for certain cases, and the
incumbency of seeking it in other cases. If however, some diseases
have no cure; this does not mean that such diseases are incurable; it
rather means that their remedies are not yet discovered. This is a fact,
which the history of medicine emphasizes.

21 Q. 4:293
2 Abu Dawood
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The legitimacy of stopping resuscitation machine in case
of incurable disease

Dr. Abdurrahman al-Nafisah

Incurable disease is a disease for which physicians cannot find a
cure. A person who suffers such disease is called incurable.

The objective of this research is to discuss the legitimacy of
stopping the resuscitation machine on the ground that patient's illness
is incurable.

Life belongs to Allah, the Exalted:

Allah has confirmed the fact that He is the Proprietor of the
heavens and the earth and what is in them. He says: “To Allah
belongs the heavens and the earth, and what is in between. He creates
whatever He pleases, and He is capable of doing anything.”'® And the
Messenger of Allah, may Allah exalt his mention, said: “By the One
in Whose hand is my life, none would be considered as a believer
until he loves for his neighbor —or his brother- what he loves for
himself.”"’

As for intellectual proofs, there is no doubt that the person who
possesses a sound natural disposition recognizes that the One Who
creates life owns it; and ownership means the exclusive right of
controlling and handling the property. So, owning life by Allah
means owning ifs end, and its term of which man has no choice.

Preserving life is a legal necessity:

Humanity has never known a religion that gives a great
significance of human life, and enjoins preserving it like the Deen of
Islam.? Allah says: “Kill not yourselves, for Allah is merciful to

8Q.5:18

' Muslim

2 Islam is not just a religion, which is restricted to rituals; rather it is
a way of life, or as referred to in Arabic, ‘Deen.’
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they are non-profit societies. Among the types of such societies are
the following:

1- Cooperative insurance societies of exclusive quota:

They consist of individuals who are usually exposed to
certain or similar risks, and they insure themselves against such
risks so that each one of them would bear the consequences of
the risks against which he is insured. When a member suffers
these risks, a lump sum would be taken from him to cover the
cost of the society so that it continues functioning, lest it. This
society is run by an elected board of directors for term
determined by its constitution.

Societies of mutual insurance with prepaid
installments:

They do not differ much from the previous type except that
in such societies a member is required to pay his subscription
upfront partially or in full; thus to be able to compensate a
member who sustains a loss with out having to wait for the rest
to pay their shares, as oppose to the former who wait for their
members to pay their shares in order to compensate the injured
party, or the sufferer.

Fraternities or private insurance funds, and sometimes
they are called Contingency Funds:

They are formed by members of a certain trade or business,
or a certain social ties, who agree among themselves to raise
funds for insurance against certain risks such as death, physical
disability, or retirement. Such society is run by a board of
directors elected by its members.
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Some scholars’ decrees and recommendations concerning
permitting cooperative insurance

1** The Symposium of the Islamic Legislation — Casa Blanca,
Libya, 1972 among its recommendations:

“Social insurance should be universalized so that every family
should enjoy an income to guarantee its necessities upon the death,
or disability of its bread earner, or in case of anything, which
causes provisions’ discontinuity to meet the needs of poor people,
and cooperative insurance should replace the commercial
insurance.”

2", The decree of the Supreme Council in the Kingdom of
Saudi Arabia No. (52) 04.04.1379H/1977.

After studying, discussing, and exchanging opinions, the
Council approved of the permissibility of cooperative insurance for
the following reasons:

A- “Cooperative insurance is a form of contribution contracts,
whose main objective is cooperation to reduce risks, and share
the responsibility at times of disasters by offering cash
contributions from individuals for the purpose of compensating
the victims.”

B- Cooperative insurance is free from usury; for shareholders’
contracts is non-usurious, and they do not invest the principals
in usurious transactions.”

3", The decision of the Islamic Research Complex which was
held in al-Azhar University, Cairo in 1885H.:

“Insurance which is offered by cooperative societies through
which all insured participants cooperate to provide its members

with their needs of services and help is legal, and a form of
cooperating in righteousness causes.”

Kinds of cooperative insurance

Although societies of cooperative insurance vary, yet they have
one common factor, viz. they provide their members with
insurance services in a way which is better and for less cost, and
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The difference between cooperative and commercial
insurance

o Cooperative insurance does not aim at making a profit unless
inadvertently, as opposed to commercial insurance which is
profit-making business.

e the insured in the cooperative insurance are the insuring party
themselves; therefore there is no clash of interest among
them; as opposed to commercial insurance where the interests
of the two parties are contradictory. That is, one party’s
interest opposes the interest of the other party, and hence no
cooperation exists between them.

e The administration of the cooperative insurance consists of
the participants themselves who are the insuring party, who
elect their own board of directors, and supervise it themselves.
While the administration of the commercial insurance is
restricted to the owners of the company’s capital, who alone
claim the profits, not their clients.

e Cooperative insurance —the Islamic one in particular- its
participants contribute to it their shares for accomplishing the
objective of the insurance; and their contributions turn into an
asset which belongs to the legal person of the society which
they all own. They enjoy the services with which this society
provides its members. The insured clients in the commercial
insurance do not pay installments by way of contribution
rather, they do so to purchase insurance services, which
insurance companies make them attractive to them. Such
companies are owned by their proprietors, who establish them
only for profit-making. In case of indemnity, the transaction
takes a form of a term-financial settlement for an accident,
with the difference between the installment, which the client
has paid, and the compensation that he would receive. They
confuse the client by this usurious form of transaction.
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in good causes, and combat evil, and enjoined people to help each
other in the fields of truth, goodness and piety.

The Messenger of Allah, may Allah exalt his mention, said:
“He who relieves a Muslim’ from any misfortune in this world,
Allah will relieve him from a misfortune on the Day of
Resurrection.”"’

The Prophet, may Allah exalt his mention, approved what the
Ash’arees did when they were dispatched in a military mission;
they collected their provisions in one container then they divided
them among themselves equally. Thereupon, the Prophet, may
Allah exalt his mention, having admired what they did, he said,
‘They belong to me, and I belong to them.’

This is an ideal example of integration and cooperation. What
the Ash’arees did is a clear indicative of the cooperative insurance.
The Agilah system of Islamic Shari’ah is yet another proof of the
cooperative insurance, in case a person commits a homicide, a
crime whose original punishment is blood-money, not beheading;
the blood-money in that case would be on the male-member of the
murderer’s family who are considered as his clan.

The Characteristics of the Cooperative Insurance

Cooperative insurance is distinguished from the other forms of
insurance by certain characteristics, the most significant of which
are:

e Each member is insuring and insured.

The absence of deception and exploitation.

Membership is open to everyone who wants to join in with no
distinction between one and another on the bases of race,
color or creed.

e There is no need for a capital, and there is no profit; for such
cooperatives do not aim at making a profit from insurance
operations. Their only objective is to assume a social role to
serve the community.

7 Muslim
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Legality of cooperative insurance
Dr. Fakhri Abu Safiah’

It is the work of a group of people to alleviate of others’
misfortunes, and disasters through organized cooperation which
includes each community of common cause; provided the purpose
of this cooperation is to support some individuals by their
collective contributions having no profit, or business motives.

There is no doubt that life is not free from disasters or risks that
may befall any man’s person or property. That is why one would
resign to precautionary or restorative means to face such dangers
by saving some funds for the time of need.

Such funds however, may be exhausted partially or in its
entirety that he would not be able to offset unexpected damages,

and would be forced to seek others’ help.

Historical studies show that the roots of cooperative insurance
go down deep in history even long before the appearance of the
commercial insurance. It is traced back to the appearance of trade
unions of merchants, craftsmen, and mercenaries on the basis of
the cooperation of the members of a certain trade or profession,
and mutual support among them.

The stance of Islam on cooperative insurance

Cooperative msurance conforms to the Islamic Shari’ah’s
objectives and purports.

The proofs:

Allah, the Exalted says: “And cooperate in causes of piety and
God-fearing, and do not cooperate in evil causes.”'® This ayah
incites cooperation in various fields, and indicates that Islam is the
Deen of mercy and cooperation. Allah commands us to cooperate

* Assistant professor — yarmook University — Irbed — Jordan .
' Al-Ma’idah:21
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Once a person holds an item, looks at it, and then buys it, he
would not later on rescind the deal, because he has already expressed
his consent by buying it which signifies his consent.

On the other hand, concluding a deal by a customer's
representative has the same power as handling it by the customer
himself.

A blind man’s transaction: A sale's deal which is concluded by
a blind man is like a seeing person buying an item which is not
present. There is no difference whether the inability to see a
commodity is caused by blindness or the absence of that commodity.

The followers of the Hanafi School approve of transactions
consummated by a blind man, and he is entitled to check out what he
buys to feel the item he purchases by feeling it if feeling suffices for
seeing, or smelling or taste it. What is conceived by sighting, may be
checked out by other senses.
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The choice of viewing does not apply to leases, except for
specific properties; such as one particular building, or one particular
vehicle.

The beginning and the end period of the choice of viewing:

The choice of viewing is confirmed upon seeing the contracted
item, and ends only when the proprietor.expresses his explicit consent
upon seeing it; such as saying, ‘I accept’. The choice also ends when
rescinding the contract becomes unattainable because the contracted
item perishes, or becomes defective while it is in the possession of
the purchaser.

Forfeiting the right of viewing

The right of viewing a commodity would be forfeited under the
following circumstances whether they take place prior to or after
viewing:

1- Mishandling the sold item in a manner that cause infringing
on others’ right. To elaborate: if a person sells, leases, or
mortgages an item which he has already bought without
giving the new buyer, or the customer the choice of viewing
it according to a contract which cannot be rescindable or
cancelled.

2- Altering a sold item either by adding to or decreasing it to
the point of obscuring its nature.

3- If the sold item becomes defective while it is in the
possession of the purchaser; for an item which sustains
defect after it is sold cannot be returned to the vendor.

4- Purchasing an item by one partner without showing it to his
partner; for this would harm the vendor in case the partner
who did not see the item refuses to buy it.

5- Death.

It is worth mentioning that viewing choice as a right could not
be forfeited by a sheer declaration neither before nor after seeing the
contracted item; because this choice is legally proven as a right which
belongs to Allah, the Exalted; therefore, it could not be forfeited by
man. As a fact, man is entitled to handle his own affairs whether he
wants to keep or give up his rights; but he is not entitled to eliminate
the right of Allah.
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To confirm the choice of viewing the following conditions must

be met; otherwise the contract becomes binding:

1- Not viewing the contracted commodity during or prior to
negotiating the contract in a period of time during which
the commodity could not have been altered. However, if
the purchaser has seen it before the contract, then he
would not be entitled to the choice of viewing it.

2- The contracted commodity should be an inspected
specific property; such as an estate, a house, a beast, or a
vehicle.

3- The contract should be rescindable; such as a sales

contract, a lease, division, and financial settlement.

What should be viewed: Viewing applies to all of contracted
commodity, or a sample thereof. The deciding factor is viewing what
may serve the purpose and give an idea about such commodity.

Who is entitled to the choice of viewing:

There is no difference of opinion among scholars that both
contracting parties are entitled to the choice of viewing if the sales
transaction was in the form of an exchange of items. If the transaction
is a cash deal, then the purchaser alone would be entitled to the
choice of viewing.

The choice of viewing should be confirmed in the sales contract,
which in effect is a ‘purchasing contract’, because the choice of
viewing in this case would be restricted to the purchaser, not the
vendor.

As for ‘Salum Contract’" through which the commodity’s price
is paid in advance; if the advanced price is in kind, then the choice of
viewing would be the right of its recipient. This choice would not be
valid if the deal was on credit, nor would it apply to the purchased
item since it is purchased on credit.

Choice of viewing does not apply to cashed item, according the
Hanafi School, because the transaction is a credit deal.

'* 'Salum' transaction is the sale in which the price is paid in advance
for a commodity which one buys on description to be delivered at a
certain future period.
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The ruling on viewing items displayed for sale

Dr. Salah A. Ash-Shar’*

A person who intends to do bartering business, or trading should
first know its rulings in order to be aware of its good, bad, lawful and
unlawful nature; hence writing this research.

The right of viewing a commodity

A party who enters into a sale’s contract of an item which he did
not see has the right.of rescinding or approving such contract, after
viewing such item. What is meant by ‘viewing’ is to know the
purchased item by seeing it, smelling if it is to smelled, or tasting it if
it is to be tasted, or feeling if it is to be investigated by feeling.

The medium which provides the right of viewing is the contract
in which the contracted commodity was not viewed at the point of
signing the contract or after signing it; for if the respective party has
viewed it during the course of contracting, then he would not be
entitled to this choice, nor would he be entitled to it if he viewed it
prior to that within a period during which the contracted commodity
could not have been changed or altered.

The choice of viewing applies only to a contracted viewable item

Jurists are unanimously agreed that if neither the kind nor the
nature of an invisible contacted commodity is verified, such contract
would not be valid. That is because ignorance of the commodity’s
nature would be conducive to disputes, which would defect the
validity of the contract.

Sales contract of an invisible commodity would be valid if it’s
the commodity's essence is known through verifying its nature and
kind according to the Hanafi School.

The right of viewing the commodity would be confirmed,
according to the preponderant opinion, whether the contracted item
was described or not, and whether the choice of viewing is held as a

contractual provision or not.

* Participating Professor, al-Yarmook University, Irbid, Jordan.
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Muslims should abide by the Shari’ah of Allah,
the Exalted, put their trust in Him, and should not
disrespect themselves or their Shari’ah. They should
not be characterless running after every glittering
thing, or sliding into others’ holes.
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There is no doubt that altering the legal terms is an innovated
practice, and law making which is not endorsed by Allah. The
Lawmaker named giving away a portion of the rich people’s wealth
to the poor and needy as Zakat; how could it be called tax? And
called the excess over loan’s principal as usury; how could it be
considered as interest or revenue? And called taking money from
others unrightfully as bribery; how could it be considered as favor or
commission?

Allah says: “Or do they have partners who make for them laws
that Allah does not permit?”"

A’ishah reported that the Prophet, may Allah exalt his mention,
said: “He who introduces in our Deen a ritual which does not belong
to it, should be rejected.”"

Altering legal terms

It is known that these terms are held by jurists and students as
facts that help them teach and learn; therefore, altering them would
cause chaos, allow playing havoc with Islamic sciences, obliterate
them, cause them to fall into oblivion.

It is not permissible to alter Islamic terms upon which scholars
are agreed unless there is a valid reason for that, and unless those
who alter them are authorities in their field of specialty, and unless
altering terms is not meant for deception.

On the other hand, there is no harm in introducing new terms
for unprecedented cases, or events considering the relevant
restrictions to assure that the introduced term is suitable in terms of
meaning; avoiding euphemistic manipulation to beautify an
abominable, or vice versa.

The advocates of altering the Islamic terms have no valid
argument for their cause. All what they introduce is the harvest of
their psychological, spiritual and defeatism in the face the West, and
they lack understanding of the Islamic injunctions.

1 Ash-Shura:21
" Bukhari & Muslim
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conventional or man-made term regardless of the motives of those
who advocate altering Islamic terms. Because such altering causes
harm to the Islamic Shari’ah, and to Muslims to the point which
necessitates ruling deliberate alteration as unlawful.

Using alternative terms leads to ignoring or discarding the legal
terms and appellations along with the texts in which they are cited.
This in turn would lead to ignoring or discarding the injunctions of
which such terms and appellations are indicative.

Since such appellations are mentioned in the Book of Allah, the
Exalted, and the Sunnah of His Messenger, may Allah exalt his
mention, they are considered among the rituals of Islam that must be
preserved, and the inviolables that must be revered and aggrandized.
Allah says: “And he, who aggrandizes the Inviolables of Allah, it
would be better for him in the sight of His Rubb.”'"® And He says:,
“And he, who reveres the rituals of Allah, it is an indicative of
heart’s submissive.”"!

Imam Ibn al-Qayim, may Allah grant him mercy, says: “A
Mufti should use in his fatwa the Scriptural texts as much as he can
because they include the ruling as well as the proof with perfect
clarity. It is a ruling whose soundness is guaranteed, and whose
proof is included in a perfect manner; while a statement of a certain
jurist is not so. The Companions, the Tabi’een and the Imams who
followed the former’s methodology used to be very particular on this
issue.

Later, however, they where succeeded by those who turned
away from the Scriptural texts, and used different texts. It is known
that the latter do not provide the proofs and clarity, like those of the
former.”"?

It is impermissible to change legal names into conventional or
man-made terms as a pretext for evading legal injunctions; for doing
so is conducive to legalizing what Allah made illegal, or neglecting
the commands of Allah, the Exalted.

'® Al-Hajj:30
"' Al-Hajj:32
"2 I’lam al-Muwagi’een, vol.4, p.130
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performance; thus to include all acts of obedience. While these

two terms linguistically mean ‘supplication’ and ‘believing in

what is invisible to us.

On the other hand, a term is defined as a replacement of a
linguistic meaning of a word or group of words with technical
one for having common grounds between the two meanings;
such as applying the term ‘Salat’ on certain postures, ‘Sawm’
for certain abstinence, ‘Zakat’ on certain properties, etc.

Jurists have taken into consideration when juxtaposing words
and legal meanings certain restrictions that would render the term as
a means of destroying he Islamic sciences if it is altered or tempered
with. Among such restrictions are the following:

a.

The compliance of the term with its linguistic
meaning. For example, they mean by the term, ‘al-
murabaha’, or bartering on the basis of shared
profits, selling a commodity for its original price
plus a known profit.

To assign a term for a particular purpose, not in
vain, to distinguish between injunctions and
concepts, or to introduce a ruling on an
unprecedented cases.

It does not beautify an abominable, or discredit a
commendable; such as calling gambling in stock
markets as speculation, bribery as ‘gift’, usury as
bartering, etc.

A person who designs a term should an authority in
his field; that is, only jurists who are entitled to
provide judicial terms.

On the other hand, scholars are unanimously agreed that it is
impermissible to alter the linguistic words to which a legal ruling is
attached; for altering such terms would cause confusion in legal
injunctions. This applies to words to which no legal rulings are
attached, because linguistic terminology is preponderantly
restrictive. Nor is it permissible to alter the legal names with which
the Lawmaker named the injunctions and prohibitions and give them
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The use of terms of non-Islamic etymology; such as
communism as opposed to Shari’ah injunctions that
regulate public ownership, thus to impute communism
to Islam. And the use of ‘capitalism’ as opposed to the
injunctions that regulate private ownership, and
‘fundamentalists’ as opposed to ‘strict Muslims’, and
theocracy’ as opposed to ‘the application of the Islamic
Shari’ah’.

Denouncing as repulsive and rebuffable what Islam
commends and enjoins; such as calling Jihad as
terrorism, - and “adhering to the Shari’ah as
backwardedness.

Beautifying what Islam denounces as abominable and
forbids, and giving it plausible names to lure people
into it and make them discard Shari’ah from their daily
life, and reject its laws under the name of civilization
and progress; such as calling ‘adultery’ ‘friendship’,
and ‘bribery’ ‘gift’ or ‘favor’.

Retaining a legal term, but restricting it to a very limited
concept, to render it senseless to have no effect on the
life of the Ummah; such as calling the legal Jihad as
‘the greater jihad’ against the ego, and holding the term
‘family’ to include every relationship between a couple
regardless of their sexes.

Deceptive way of giving terms that are approved by
people to legally prohibited practices in order to give a
legal context to crimes such as fornication, liquor
consumption, nudity, blasphemy of those who boldly
abuse Allah and His Messenger, may Allah exalt his
mention under the pretext of the freedom of thought, the
freedom of creativity. All of which are proper terms, but
employed for evil objectives.

Legal terms are appellations that signify a legal meaning;

such as the term, ‘Salat’, which is used to signify certain
utterances and actions, and the term, ‘Eeman’ to signify a creed
upon which the mind and heart are determined, and physical
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Legal appellations and terms between confirmation and
alteration

Dr. Atiyah Assayid Fayadh*

The Islamic Shari’ah fulfills the needs of all communities
regardless of their levels of development or progress and civilization.
It has never failed in procuring humans interest, or warding off
harms from them; because Allah, the Exalted, has perfected it. He
says: “This day I have completed your Deen for you, perfected My
favor upon you, and accepted Islam as a Deen for you.”® And He
says: “It is the work of Allah, Who does everything in precision.”
His perfection and precision apply too to His injunctions and by-
laws, and the texts and their context.

Despite the clarity of these texts, there are those who call for
altering some injunctions, or the figure of speech of these texts
desiring, they allege, to be in conformity with the prevalent situation,
and the provisions of modern civilization, and to avoid isolation
from the global village and globalization.

In brief, this research, which is published in Arabic, deals with
the undertaking of the so-called intellectuals, or even some doctors
in Islamic law, for altering the legal terms with which Allah named
rituals, prohibitions, and obligatory functions; as well as the legal or
linguistic terms of certain things or injunctions.

The call for altering the Islamic terminology has various ways:

1- Changing a legal term or a name into a conventional
term; such as changing the term, ‘Zakat’ into ‘tax’, and
‘Shari’ah’ into ‘law, and Qisas (retaliatory punishment)
into  ‘capital punishment’, and ‘Shura’ into
‘democracy’, and °‘Riba’, usury’ into ‘interest, or
revenue’ and so on & so forth.

* Shari’ah and Law School, University of al-Azhar
¢ Al-Ma’idah:3
® An-Naml:88
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Respective authorities should inspect beauty saloons in case
they offer tattooing services.

Al-Qadi Abu Ya’la said in al-Ahkam as-Sultaniyah: “As for
improper transactions; such as improper bartering, and other
businesses that the Islamic laws prohibit, regardless of the consent of
the two parties that are involved in this transaction; viz. the buyer and
the seller. If it is dangerous, then it is the duty of the concerned
authorities should stop it and reprehend the perpetrator.

As for its punitive measure, it depends on the seriousness of its
conditions.

On the other hand, medical studies have shown that tattoo has
serious hazards on the body of the tattooed; it causes serious skin
diseases of which is cancer.
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As for the proof from the Sunnah: Abdullah bin Mas’oo0d, may
Allah be pleased with him, reported that Prophet, may Allah exalt is
mention, said: “Allah has cursed the one who makes a hair piece (a
wig) and the one who wears it, and the tattooer and tattooed.

Excuses for absolving one from the consequences of tattooing
1- Ignorance of its prohibition; that is, a person who is not aware
of its prohibition.
2- Coercion: if a person is coerced to do it having no choice of
avoiding it.
3- Chargeability: A child who is tattooed, an insane, or a convert
who was tattooed prior to his conversion.

Reasons for prohibiting tattooing
e It is a work of shaitan.
It is a practice which belongs to the Pre-Islamic Era.
It is a form of disfiguration.
It is an alteration of Allah’s creation.
It is a form of deception.
It is self-inflicted pain.
It is following whims and shaitan.

The ruling on removing tattoo
According to the preponderant opinion, it should be removed
unless doing so endangers the tattooed physically.

The ruling on taking tattooing as a profession

Basically, it is impermissible to adopt an unlawful trade or a
profession; such as selling liquor, and divining. Nor is it permissible
to adopt a profession which is conducive to unlawful things, or which
helps serving its purposes; such as tattooing, which is a means of
altering Allah’s creation. Allah, the Exalted says: “And cooperate in
causes that promote piety and God-consciousness, not in causes that
promote evil and transgression.”’

Q.52
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Rulings concerning tattooing in Islamic Jurisprudence

Dr. Abdul-Haq Hameesh*

Tattooing is an act or practice of marking the skin with indelible
patterns, designs, legends, etc. by making punctures in it and inserting
pigment to give it the desired color.

There are four types of tattoo: tattoo resulting from accidents,
medical tattoo, amateurs’ tattoo, and professional tattoo.

Tattoo is known in all civilizations except the Islamic
civilization; though Arabs applied it for ages. This dangerous vogue
is now being revived, and is becoming popular among the youth in
particular.

Tattoo is an evil means of altering the creation of Allah, and
leading people into heathenism. It is an attraction to teenagers, and
the ignorant people who apply it.

Prohibition of Tattoo

Scholars are unanimously agreed that tattooing is unlawful as
proven by the following Qur’anic ayah:

“They worship other than Allah none but idols, and they
worship none but a rebellious shaitan, whom Allah has cursed, who
said to Allah, ‘I will assuredly take a fixed portion from Your slaves,
and will lead them astray, and I will excite in them false desxres and
hopes for a longer life, and I will entice them to slit cattle’s ears, % and
I will entice them to alter Allah’s creation. He who takes shaitan for a
supporter other than Allah he would suffer definite loss in this world
as well as in the next.®

Abdullah bin Mas’ood asserted that ‘altering Allah’s creation’
refers to tattooing.

*A member of teaching staff in the College of Shari’ah &Islamic
Studies, the University of Sharqah.

* Slitting cattle’s ears refers to paganistic rituals of designating
certain cattle to be slaughtered for idols, and other purposes .
£Q.4:117-119
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If the dispute is between Muslim countries then primarily, it is
impermissible to refer their disputes to such courts. However,
referring their cases to such courts is held as necessity so that the
concerned Muslim country would guarantee protecting the interests
of its people, and ensure the application of International Justice in its
favor until an effective Islamic alternative is established; for such
necessity would be eliminated by the elimination of its causes.

Appointing non-Muslims for handling disputes
Appointing non-Muslims in cases that involve rights of Allah, the
Exalted

The general rule regarding. what is permissible and what is
impermissible to deputize others for handling is the following: rituals
that serve the interest of the one who observes them, like Salah are
impermissible to deputize others to observe. Other rights of Allah that
require no intention to observe non-Muslims may be appointed to
handle such as appointing him to handle a case of fornication, or
adultery.

Appointing non-Muslims for handling people’s rights

The preponderant opinion in Islamic Jurisprudence is that
appointing a non-Muslim to handle cases that deal with people’s
rights that are proper for a deputized person to handle, such as
financial disputes, accepting marriage and exacting divorce and
instant divorce (kAaul’) or the like thereof.

As for people’s rights that do not involve courts; such as instant
divorce, testimonies, taking oaths, extortion, felonies, and similar
cases it is not permissible to appoint non-Muslims to handle these
cases because they are restricted only to their respective persons, and

has no effects on the others.
Allah knows best.
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with which his heart is comfortable, and should be careful about the
rest lest he subjects himself to questioning.

The other kind, which referred to as clientage businesses, is quite
permissible because they are similar to” administrative works.

Referring disputes to foreign courts

Referring disputes to non-Islamic courts

Now that most of the Islamic courts include Muslim and non-
Muslim judges, and apply Islamic and non-Islamic laws this issue has
become a general necessity. Based on the above, referring cases to a
non-Islamic court by Muslims falls under necessity with its full sense.
In that case a Muslim is permitted to refer his cases to such courts.
Their judgment, in my opinion is held as improper, which is applied
because it agrees with the terms of the natural law and the principles
of justice. This opinion is similar to some historical events, and it is
supported by modern fatawa.

However there are some peculiarities for the Muslims’ vital
statistics because they are held as acts of worship and creed,
considering their legislative source. Concerning this, we believe the
following:

" If Muslims can appoint a Muslim judge in a non-
Muslim country, in that case it is not permissible to refer their cases
to foreign courts.

If the Muslims abroad cannot appoint a Muslim judge
who applies the Islamic laws in cases of their vital statistics; in that
case they have no choice but to refer their cases to the Islamic laws,
and then try to have them executed by the courts of the non-Muslim
countries.

Referring cases to International Court of Justice

We hold it as permissible for a Muslim country to refer its
disputes with another Muslim country to the International Court of
Justice to settle them, based historical precedents.
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Practicing law in non-Muslim countries; what is lawful
thereof and what is not lawful
Working in legal and judicial system

Dr.M.Jabr-al-alfy *

Practicing law:

Law profession falls under representation contracts. It is
referred to as power of attorney for handling dispute cases. This
means a written document given by one person or party to another
authorizing the latter to defend the former’s right, which the Justice
Department refers to a judge during the life time of the principle.
While acting on behalf of defendants, and taking it as a profession for
which the one receives fees is lawful whether a Muslim practices it in
a Muslim or a non-Muslim country, and whether the principle is a
Muslim or a non-Muslim under the following two conditions:

1- The subject matter of the case should be lawful to handle,
2- The subject matter of the case should be lawful for the
principle himself to handle.

Working in judicial system:

Jurists consider judicial system as a form of hiring personnel
“common worker”. They have three opinions regarding hiring a
Muslim by non-Muslims:

The first, which we consider as the preponderant opinion which
we have chosen, this type of hiring is permissible by all means.

The second opinion is that it is permissible albeit unpraiseworhy.

The third opinion is to prohibit this hiring considering it as illegal.

We see that duties that are assigned to magistrates are of two
kinds: one is setting disputes; a duty which is related to applying laws
that the Islamic Shari’ah may not endorse. Therefore, a Muslim judge
should be cautious about it, in that he should apply only such laws

* A member of the teaching Staff in the Higher Institute of Justice, University of Imam
Muhammad b. Saud Riyadh.
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are turned into a pretext to hide their malpractice. As a result, the
usurer lacks seriousness in possessing or receiving actual
commodities; which in turn renders his bartering as sham, or near
sham transaction. His main ploy is false possession of commodities,
offering facilitation services where facilitation is not commended.

Therefore, one should take extra caution and care in dealing in
this matter, and should distinguish between what is conducive to an
lawful interest, and what is not, so that he does not render the lofty
objectives of Shari’ah contradictory.
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Al-Mawardi, however, considers the sale of Eenah® as a non-
usurious transaction using this hadeeth as evidence.

On the other hand, Shaikhul-Islam Ibn Taymiyah holds that
the ultimate purpose of purchasing the commodity in Tawarrug
transaction is not bartering, rather the cash price of that commodity.
A buyer buys a commodity either for his own use, or for bartering;
both of which are permissible according to Muslims’ consensus. As
a third transaction, one buys it only to procure cash funds. He
would consider its value in terms of money, and then he would buy
it on credit only to sell it in the market place for ready cash. Hence,
cash funds is the only purpose of the later transaction; which,
according to scholars’ preponderant opinion is a reproachable
transaction.

Scholars however, have discussed the third form of
transactions, and asserted that procuring money through such
transaction does not necessitate declaring it as prohibited, or even
blameworthy transaction; because the merchant’s purpose of this
transactions is to procure more money than the invested money; and
selling goods is the means for serving their purpose.

Tawarrug may serve both material and otherwise purposes. As
for the material purpose; it is to fulfill people’s needs in a way that
does not generally overburden them; particularly nowadays when
they have fixed income that enables them to meet their financial
obligations.

As for other purposes; it is to keep one away from begging,
which opposes the Islamic conduct, and to save his face from
lowering himself to those whom he would otherwise asks for help.

Nevertheless, what may mar the transaction of Tawarruq, and
transfers it gradually from the level of permissibility to the level of
censure; rather, prohibition is following the steps and clients of
usurious institutions whose main business is based on usurious
financing by avoiding proper business dealing. This entails
transferring funds into commodities, while the actual commodities

* ‘Eenah’ transaction is to purchase an item on credit for a deferred payment to sell it' in
cash instantly to the vendor for less than its original price for the purpose of obtaining
funds.



Scholars’ opinions regarding Tawarruq

Dr. Abdullah as-Sa’eedi’

Tawarruq is to purchase an item on credit for a deferred
payment to sell it in cash instantly to someone other than the vendor
for less than its original price for the purpose of obtaining funds.

The ruling on Tawarrugq:

Scholars are at variance regarding Tawarrug; some hold it as
permissible, and others as prohibited. The former is the
preponderant opinion based on the principal rule, and the general
meaning of the proofs of the permissibility of bartering; such as the
words of Allah: “And Allah has made bartering lawful and
prohibited usury.”' And the words of Allah, the Exalted: “O you
who believe! When you barter with one another on credit for a
limited term, then write it down.”

Abu Sa’eed al-Khudri, and Abu Hurairah, may Allah be
pleased with them reported that the Messenger of Allah, may Allah
exalt his mention, appointed a man to collect the Zakat funds from
the people of Khaibar; who brought back excellent kind of dates.
The Prophet, may Allah exalt his mention, asked him, ‘Are all
Khaibar’s dates like this?’ The man said, ‘Nay, by Allah, no! But
we exchange one weight of this kind for two weights, and two for
three of inferior quality.” The Messenger of Allah, may Allah exalt
his mention instructed him saying, ‘Do not do that. Rather, sell
what you collect for cash, then buy with that money the good
quality dates.”

* Assistant professor of Islamic Studies, College of Education, King
Saud University, Riyadh,

'Q.2:275

2Q.2:282

? Agreed upon.



Contrary to what our scholars , may Allah grant them
mercy, it is no longer suitable today to reject the testimony
of a man who does not wear a headwear. There are many
similar examples that can be cited; but it is important to
know that the Ummah must bypass by means of its creed
and intellect the two contradicting parties who demand it to
do things it neither wants nor can afford.

It is only Allah Whose help should be sought.




Contemporary generation, or part of it has slacken
down, and is no longer like its preceding generations. It has
slowed down, and lost its interest in time and life in general.

Contemporary generation has become low-spirited,
and split up into two parties: a confused party that does not
know what to do; some of its members have done what they
should not do; i.e., when they took revenge against their
own selves as well as against others thinking that doing so
would offset their low-spiritedness.

As for the members of the second party, they search
for things that they imagine others possess; so they betake
themselves to copying others' way of thinking, and lifestyle,
and want the Ummah to slide behind them and accept and
copy blindly what others have regardless whether the
Ummah dissolves and loses its civilization and values.

The problem is that each party has self-appointed itself
as a guardian of the Ummah, and each wants the Ummabh to
follow them blindly. In the meantime, the enemies of the
Ummah are coming closer to it; while the Ummah does not
know what to do.

Those who think or believe that adopting others'
civilization would light the way for the Ummah are
mistaken. While those who think inflicting vengeance on
others solves their problems are mistaken too.

The only true salvation is the Ummah must rejuvenate
itself through its genuine Islamic creed, civilization and
values. As for its unalterable fundamentals and principles,
there is no room for any jurist to alter. Norms, and mores
however, may be altered; for one norm may suit a certain

era, but would not suit another.

It is no longer suitable to hold a norm whose era has
passed long ago as an unalterable fact, nor is suitable to
hold it as sacred to the point that no one can alter or change.
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A latter from a reader

If a nation loses its power and esteem, sadness and
Jamenting such loss would never help it recover them.
While wishful thinking, and seeking the pleasure of
powerful leaders in the world is as deceiving a thirsty is
deceived by mirage.

Life with all of its criteria and standards is a wide field
for those whom Allah has graced with intellect among His
creatures. Everyone of them receives from it according to
what he gives and the effort he exerts. Lazy people do not 1)
have strength or capacity to function and be productive.
While slow people cannot catch up with those who race to (0]
reach the end of the course. %2

It is one of Allah's methods that only those who have [U]
power and occupy a powerful position on earth would take a :
good advantage of time. [01

The most serious danger that any nation encounters is ()
to build a civilization only to be neglected by its future  {.:
generations when neglect their duty of enriching this [01
civilization. They would gradually lag behind until they lose (0
it, and later on regret their negligence, and feel sorry for 2%
what they did when neither sadness nor sorrow would avail. (0)

Civilizations are of two types: a civilization that must 8
be self-restoring even for a period of time; such as the [014
contemporary materialistic civilization which possesses (o)
technical advancement, and all forms of materialistic ¢
powers, and a self-restored civilization, which requires
innovative people.

Indeed, the Ummah's' civilization is self-restoring by
all standards, which requires the Muslims to be self-

rejuvenating.

" The term, 'Ummah'’ refers to the Muslims' assembly.
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In the Name of Allah , Most Gracious , Most Merciful
PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary Jurisprudence Research Journal staff would like to notify
researchers that principles of publication in the journal necessitate the
Sfollowing :

I- Research submitted for publication , should be based on Islamic (Figh)

Jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solutions for
them according to Islamic (Figh) jurisprudence , and its concepls which
are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive . It should follow a
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree of
authenticity .

4- Any research submitted for publication , should not have been published
in either a book , a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research .

6- Scientific references and their authors’ names should be alphabetically
indicated at the end of any research . Place and date of printing along
with the publishing house should also be mentioned .

7- A statement indicating that the research has not been published before,
should be attached to the research .

8- Research should be concluded by a brief summary manifesting results and
opinions included therein .

9- A satisfied abstract should be attached to the research to be translated into
English .

10- Pages of research should not be less than twenty pages of the Jjournal .

11- Researcher’s name should be fully written along with his scientific post,
ifany.

12- Researches are arbitrated by (Fuqaha) jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and procedures
of arbitration . Among these principles is that arbitrators should not know
the authors’ names and vice versa whether the arbitrators agree that their
researches to be published or they show some observations or even
recommend not to be published .

13- The journal shall pay a compensation for the research after being
published .

14- Researches which are not published , will not be returned .

* All essays herein published express the viewpoints of their authors.
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Whom Allah intends goed grants him the
Knowledge and insight in Religion Hadith
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