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* voi 1 19000 A Selected List of Islamic Terms. *

Badhl

Bay’

Baya'ah

Bara’a

Bari

Batil

Bayina
D

Dhimmi

Dalil

Diyah

Darul-Harb
Darul Islam
Darul Sulh
Darar

Da'wa

Da'wa

Daman

: To give generously.

: Selling or trading - is the transfer of the corpus

fora ion, and is di. ically opp
to Riba (usury or interest) which is illegal and
invalid.

: Pledge of allegiance.

: Acquittal from a promise or agreement, if the

enemy abrogates it.

: Not guilty, innocent from a charged accusation.
: Void, null.

: Evidence, proof to be supplied by the accuser.

: Anon-muslim subject who lives in the Islamic

state.

: Evidence in court. Also used to mean an

injunction from the Holy Qurén or the Sunnah
of the Prophet of Islam.

: A prescribed sum of money levied on the caused

person in an accident killing or severe injury to
be given to the heirs of the deceased or the
severly injured prson; blood money.

: Territory of enemy; abode of war.
: Terriitory of Islam; abode of Islam.
: Territory at peace with Islam.

: Damage.

: Suit, claim, action - used in conjunction with

courts of law.

: Propagation of Islam, teaching Muslims, spread-

ing their religion of Islam among non-muslims.

: Surety, suretyship.
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A SELECTED LIST OF ISLAMIC LEGAL TERMS

* Compiled by: Nezar Al Ageel

A

Ahadith plural hadith)

Akhlaq

Ahal Al Hal wa
Al-’Aqd

*Aqd (plural 'uqud)
'Aa’l

Ariyaa

*Adala

'Ahd

Ard Mawat
Abhliya
Aseer

‘Ain

: Prophetic tradition or a short account of some

Act or Word of the Prophet Muhammad (peace
be upon him). See also Sunnah.

: Literally morals; covers nature, disposition

habits and manners of a man.

: Council of those who resolves and prescribes i.e.

body which plays the role of legislature and
councelling.

: A legal undertaking; a contract.
: Mind-Reason-Rationality.

: Loan - is the transfer of manfa’a, the usufruct,

without a consideration of award.

: Probity - a prerequired quality in a muslim to be

accepted as a witness inside a court of law or
outside it. (2) Justice.

: Co , binding agr or promise, pact.
: Dead land; not owned by anyone.

: Legal capacity, competence, aptitude.

: Prisoner of war.

: The corpus of a thing.

* A.B. M.L.Sc.

- -
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deceased before his death, or from his inheritors, or the
permission of the Guardian of Muslims if the deceased was
unidentified or has no heirs.

Seventhly

It should be noted that the agreement on the transplant of organs
in the case allowed is preconditioned that the transplanted organ
should not be subject for sale, b the sale of h organs
is not permissible in any way.

The payment of money by recepients of organs or out of necessity
or as compensations or rewards is still in need of further
study.

Eighthly
All cases pertaining to this subject other than the aforementioned
cases and forms are still under discussion and should be subjected
to more research in future sessions and in consideration of the
medical and Sharia rules.
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— when embryos are aborted as a result of miscarriage.

— when embryos are aborted either for medical or criminal
reasons.

when the embryo is externally developed “test tube babies”.

The Sharia Rules and Legislations

Firstly

It is allowable to remove an organ from the body of a person and
transplant that organ in another part of the same body after
assurances that the expected benefit from this operation is more
than its resultant damage; and on condition that the operation is
performed to replace a lost organ or return it to its former shape
or its usual function; or, the removal of ugliness or a defect which
might cause phychological damage.

Secondly
It is allowable to transplant an organ from the body of one person
to the body of another person if that organ is self-renewing such
as blood and skin, on the condition that the donor is in complete
legal capacity and the other legal considerations are met.

Thirdly

It is allowable to utilize a part of a removed organ, for medical
reasons, e.g. the use of cornea when the eye is removed.

Fourthly

It is prohibited to remove and transplant a life depending organ
like the heart from a living person to another person.

Fifthly
It is prohibited to remove and transplant an organ from a living
person and as a result of this removal a basic function of the body
is damaged, even if his life itself is not affected. But if the removal
could cause damages to a part of a basic function, then further
discussions are needed to reach a resolution.

Sixthly

It is allowable to transplant an organ from a dead person to
another person whose life or a basic function is depending on that
transplant on condition that prior permission is obtained from the

=& =



* vol 1 198290 Organs Transplant. *

such as sight; on condition that the beneficiary of this transplant
is leading a respectable life according to Sharia.

Thirdly

Transplant has three forms:

1) Transplant of an organ from a living person.
2) Transplant of an organ from a dead person.
3) Transplant of an organ from embryos.

The first form - which is the transplant from a living person -
could be done under the following cistumstances:

A) The removal and transplant of an organ from one part of the
body to another part of the same body, for instance the
transplant of skin, cartilage, bones veins and the like.

B) The removal and transplant of an organ from the body of a
living person to the body of another person. The organ in this
case should be verified whether or not it is a life depending?
Such life depending organs are either unilateral organ like the
heart, liver or bilateral like the kidneys and the lungs.

The no-life depending organs are either (1) organs performing a
basic function in the body or otherwise. Or (2) they are organs which
renew themselves automatically like blood, and those which do not
renew themselves. Other organs affect the genes and some others do
not have that effect. .

In the second form the transplant is made from a dead person. It
should be noticed that death can be certified as such:

— in the first case which is the death of the brain as manifested in
its total non-functioning as assessed clinically.

— in the second case which is the total stop of the heart beat and
breathing as assessed clinically.

In the two cases the resolution of the Council in its third session
was taken into consideration.

In the third form in which the transplant is from embryos, and
this can be benefitted from in three cases:

— 56 —
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RESOLUTION NO. 1 D 4/08/88

ORGANS TRANSPLANT

In its fourth session held in Jeddah, Saudi Arabia, during the
period 18-23 Jumadah 11 1408 corresponding to 6-11 February 1988
the Council discussed the subject of organs transplant either from a
dead or living person to be utilized by another person. After
reviewing the medical and Figh researches and view points and after
elaborate discussions the Council made these explanations.

The subject of organs transplant is now an evident every day
practice which has been imposed by the scientific and medical
progress, resulting in positive useful achievements, which are,
neverthel accc ied by some disadvantages either on the
psychological or socml level because of the uncontrolled practice of
the organs transplants which are sometimes carried out without any
Sharia legal precautions and regulations. These Sharia precautions
and regulations are meant for the security of the human dignity and
the achievement of all good and the fulfillment of the interests of the
individual and the community and calling for cooperation and
self-negation.

After verification of the aspects of the subject, the Council
decided the following:

Definition and Division

Firstly

What is meant by “organ” here is any part of the human body be
that tissues, cells, blood or others whether removed from the
body or still in its place.

Secondly

The transplant and the benefit of the reutilization of the organ,
which is the subjectof ourresearch, is initiated by necessity to
maintain life or to preserve a basic function of the human body

.
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In case that a share holder fails to obtain the amount of his share
on which zakat is due, the following are to be considered:

If he contributed his shares in the company with the intention of
benefitting from the yearly income yield of these shares (and not
with the intention of trading in these shares, in which case he
would be paying zakat of these shares in the form of zakat of
exploitation) and in accordance with resolution of Majma’a Al
Figh Al Islami in its second session on the zakat of real estates
and leased lands-non-arable-zakat in this case is not obligatory on
the origin of the share, but only obligatory on the yield from this
share which is equivalent to one quarter of the tenth or 2.5%
after the passage of the period of one year from the day that yield
is received and in consideration of the conditions for the payment
of zakat and freedom from hindrance.

If the share holder obtained these shares with the intention of
trading in them he should pay zakat of “trade items” for his
shares. After the passage of the period of one year and these
shares are still in his ownership, they should be reevaluated by
experts and the quarter of the tenth of their actual value on them
and the profit or 2.5% is due to be paid as zakat.

Fourthly

If the share holder sells out his shares, he adds the amount of
their price to his money and pay zakat for the whole amount after
the completion of the required period of time. As for the buyer of
the shares he should pay zakat for the shares as stated previously.
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RESOLUTION NO. 3 D4/08/88

ZAKAT OF SHARES IN COMPANIES

In its fourth session held in Jeddah, Saudi Arabia, within the
period 18-23 Jumadah II 1408 corresponding to 6-11 February 1988
the Council of Majma’a Al Figh Al Islami discussed the subject of the
Zakat of Shares in Companies. Afterdeliberations and studies the
Council decided the following:

Firstly

The zakat of shares is obligatory. Share holders must pay the
zakat due on their shares in a company. The management of the
company should pay the zakat on behalf of the share holders if
the founding law of the company states that or if there was a
resolution from the general assembly of company or if the
government regulations oblige the companies to pay zakat as
such or if there was authorization from share holder to company
management to pay zakat on his behalf.

Secondly

The management allocates the amount of the zakat from the total
amount of shares as if belonging to one person, in consideration
of the minimum amount of money and the type of money and the
legitimate duration and all the other considerations taken into
account in the calculation of zakat. The shares on which zakat is
not obligatory are excluded such as the shares of the public
treasury, the shares of charity and endowments and the shares of
the non-muslims.

Thirdly

If the management of the company does not pay zakat for one
reason or another, the share holders are obliged to pay zakat for
their shares. A share holder can obtain from the company
accounts the amount of his shares and hence pay zakat
accordingly.

Y .
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Thirdly

If there was agreement between the owner and the tenant within
validity of contract that the former pays a certain amount of
money for the later to abdicate his right in the leased facility for
the remaining period of contract, this kind of purchase of rent is
legally allowable because it is considered as compensation to the
tenant for his willful abdication of his contractul right in that
lease.

However, if the contract between owner and tenant expires
before this agreement, and the contract is not renewed either
explicitly or implicitly, as in the case of automatic renewal, this
kind of purchase of lease is not legal and is not allowable, because
the owner is the person who has the right in his estate after the
termination of the lease period.

Fourthly

If there was agreement between the incumbent tenant and the
new tenant within the period of validity of contract that the
former abdicates his right in the leased facility for the remaining
period of contract for a certain amount of money paid by the
later, then this kind of purchase of lease is legal and allowable,
with considerations of the terms of the rent contract, between the
first tenant and the owner and in accordance with current
regulations in agreement with the Sharia laws.

Nevertheless, in the case of long period of lease contracts,
contrary to the statement of contract and although some laws
permit that, it is not permissible for the incumbent tenant to lease
the facility he is renting or obtain a compensation for releasing it
without the prior approval of the owner of estate.

In case that the period of lease is expired, the agreement between
the previous tenant and new tenant is invalid and the purchase of
lease is considered illegal, because the owner is the only person
who has the right to benefit from his estate or facility after the
termination of lease period.

= 53 =
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RESOLUTION NO. 6 DA/08/88

THE PURCHASE OF LEASE

In its fourth session held in Makkah as from 18-22, Jumadah I1
1408 corresponding to 6-12 February, 1988 the Council discussed the
subject of the purchase of lease. After extensive discussion the

Council decided the following.

Firstly
The agreement on the purchase of lease is of four types, such as:

1) When agreement is between the real estate owner and tenant
(1) at the initiation, (2) at the commencement, (3) at the
beginning of contract.

2) When agreement is between the real estate owner and tenant
either within the period of validity of contract or at the
termination of it.

3) When agreement is between the incumbent tenant and a
would be tenant either within the period of validity of contract
or at the termination of it.

4) When agreement is between a new tenant and both the real
estate owner and the previous tenant within the period of
validity of contract or at the termination of it.

Secondly

If the real estate ownerand the tenant agreed that the tenant
should pay an extra sum of money “called purchase of lease”, in
addition to the periodical regular rent it is allowable according to
Sharia, this sum of money be paid and be considered as part of the
rent for the agreed period of time. In case of abrogation of
contract this amount of money paid is to be considered in
accordance with the rules of rent.

-— 5 —



RESOLUTION NO. 3 D3/07/86

INVESTMENT OF ZAKAT IN
PROJECTS WITHOUT OWNERSHIP OF
BENEFICIARIES

In its third session held in Amman, Jordan, between 8-13, Safar,
1407 corresponding to 11-16 October, 1986, the Council of Majma’a
Al Figh Al Islami reviewed the researches presented on the subject of
the Investment of Zakat in Projects without “Ownership of Benefi-
ciaries™ and discussed all points of view from different experts and
reached the following decision:

As a matter of principle it is allowable to invest the money
collected from Zakat in income yielding projects which will eventually
end in the ownership of the Zakat beneficiaries or to be owned by the
body responsible of Zakat collection and distribution. This can be
achieved after satisfying the immediate needs of beneficiaries and
provide for the sufficient guarantees of being free from risks, and
probable loss.

P 7
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The sixth method: Insemination takes place externally between
the ova of the wife and the sperm from her husband and then the
seminated ova is again planted in the wife’s womb.

The seventh method: Insemination takes place internally when a
sperm from the husband is injected in the wife’'s womb.

After extensive discussion and reviewing of all opinions the
Council decided the following:

According to Sharia, the first five methods are “haram”,
illegitimate and strictly forbidden in themselves because of what
would result from them as in the confusion of kinship and lineage, the
loss of maternity and the fall into pits of restrictions.

As for the sixth and the seventh methods, the Council decided
that it is allowable to revert to those two methods at the time of
necessity after taking all necessary precautions. And Allah is all
knowing.

& 9=



(2) FATAWA AL MJMA’ AL FIQHI
AL ISLAMI IN THE ISLAMIC
CONFERANCE ORGANIZATION

RESOLUTION NO. 4 D3/07/86

TEST TUBE BABIES:

In its third session held in Amman, Jordan, from 8 to 13, Safar,
1407 corresponding to 11-16 October, 1986 the Council of Majma’a Al
Figh Al Islami discussed the subject of artificial insemination or what
is termed as the “test tube babies”. After listening to the different
points of view and the extensive explanation from experts and
physicians, the Council reached these conclusions:

There are seven methods of artificial insemination known to us
these days.

The first method: Insemination takes place externally between
the sperm of a husband and an ova of a woman, other than his wife
and the seminated ova is then replanted into the womb of man’s
wife.

The d method: | ination takes place externally between
the ova of a wife and the sperm of a man other than her husband and
then the i i ova is r 1 in the wife’'s womb.

P

The third method: Insemination takes place externally between
the sperm and ova of a married couple and the seminated ova is then
transplanted in the womb of a volunteer woman.

The fourth method: Insemination takes place externally between
the ova and sperm of unmarried people and the seminated ova is then
planted in the womb of the wife.

The fifth method: Insemination takes place externally between

the ova and the sperm from married couple and the seminated ova is
then planted in the womb of another wife.

T Yo
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RESOLUTION NO. 11

ON ENDOWMENT INCOME
EXPENDITURE

In its tenth session held in Makkah during the period 24 Safar to
28 Safar 1408 corresponding to 17-21 October 1987, the Council of Al
Majma’a Al Fighi Al Islami in the World Muslim League, discussed
the question on the expenditure of the income from endowments on
public interests raised to the Council by Abu Baker Muhieddin, head
of the Islamic Call - Da’awa - In Singapore. After deliberations and
discussion the Council decided the following:

If the income of an endowment was not, as a condition, allocated
10 a certain body, the income obtained from it can be spent on
public interests. But if the endowment’s income was allocated to
a certain institution or body the Council decides that it is not
permissible to spend that income on public expenditure.

MEMBERS OF AL MAJMA’A AL FIQHI AL ISLAMI

Abdul Aziz Ibn Abdullah Ibn Baz President
Dr. Abdullah Omar Nassif Vice President
MEMBERS

Muhammad Ibn Jabeer Member
Abdullah Al Abdel Rah Al B Memb
Muh d Ibn Abdullah Ibn Sabeel Member
Muhammad Mahmoud Al Sawaf Member
Muhammad Rasheed Raghib Qabbani Member
Dr. Bakr Abu Zaid Member
Saleh Ibn Fawzan Al Fawzan Member
Mostafa Ahmad Al Zarqa Member
Abul Hassan Ali Al Hussni Al Nadwe Member

— 47 —



MEMBERS OF AL MAJMA’A AL FIQHI AL ISLAMI

Abdul Aziz Ibn Abdullah Ibn Baz President
Comment: I think that collective ljtihad is not a
condition. A Jurist may make his own independent

reasoning.
Dr. Abdullah Omar Nassif Vice President
MEMBERS*
Muhammad Ibn Jabeer Member
Saleh Ibn Fawzan Ibn Abdullah Member
Mostafa Ahmad Al Zarqa Member
Saleh Ibn Uthaimin Member
Muhammad Al Shazali Al Naiffar Member
Dr. Ahmad Fahmi Abu Sinnah Member
Dr. Bakr Abu Zaid Member
Muhammad Ibn Salim Ibn Abdel Wadood Member
Abdullah Al Abdel Rah Al B Memb
Muh d Ibn Abdullah Ibn Sabeel Member
Muhammad Mahmoud Al Sawaf Member
Muhammad Ridha Qabbani Member
Abubakar Jumi Member
Muhammad Al Habib Ibn Al Khuja Member
Mabrook Ibn Masoud Al Awadi Member
Dr. Tallal Omar Bafaqeh Secretary

* Absent from this session were Dr. Yusuf Al Qaradawe, Dr. Muhammad Rashidi,
Sheikh Abdul Qaddoos Al-Hashimi, General Mahmood Shait Khattab, Sheikh
H ain Muh d Makhloof and Sheikh Abul Hassan Ali Al Hussni Al Nadwe.
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3) The Mujtahid should meet all conditions and qualifications.
He should grasp all means for attaining the level of Ijtihad so
as to be able to understand the aims of legislation in the Holy
Book and the Sunnah of the Prophet, peace be upon him.

4

=

Guidance and reference should be sought from the predeces-
sors so that Ijtihad follows the right path. A new issue should
not be approached without the prior knowledge of what the
predecessors thought of similar issues. Assistance should also
be sought from the exemplory | so that cc porary
Mujtahids should not go astray.

5) There is a golden principle to bear in mind, “where there is a
text (Nuss) there is no Ijtihad”. When the quotation is final
and confirmative, so as not to leave any room for confusion.

s
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Ijtihad can be divided into four parts:

1) The absolute Mujtahid such as the Imams, “leaders”, who are
followed as examples.

2) The Mujtahid who follows one mazhab (there are four cases
mentioned by the fundamentalists).

3) The Mujtahid in preferences.

4) The mujtahid in one aspect or one subject or more, which is
permissible indicating that Ijtihad can be subdivided.

For all these reasons, the Council decided the following:

1) The need for Ijtihad in our present time is pressing. There are
new cases and problems which were not faced by the past
generations and no doubt there will appear new problems in
future.

Prophet Muhammad - peace be upon him, approved for
Mu’ath Ibn Jabbal to attempt ljtihad when he did not find
reference in the Quran or in the Sunnah. Mu’ath said “I exert
my efforts and hesitate not”. Through Ijtihad Islam renews
itself and its validity for all ages and is applicable in solving all
problems emerging in modern inter-relations and modern
investment trends and other social problems.

The council also called for the establishment of a center for
the collection of Fatawa and the researches of the Islamic
conferences, and provide all the universities and Sharia and
Islamic studies colleges with these collections.

2) The Council recommends that Ijtihad should be done collec-
tively as it used to be at the early times of Islam, during the
eras of Khalifas, - blessings upon them - Al Shatibi narrated in
his book “Al Muwaffaqat™ that Khalifa Omar Ibn Al Khattab
used to assemble a group of well learned men and decision
makers who would deliberate and pass their judgement on a
certain question. This tradition was followed by all jurists of
later times. References of this is what Al Hafiz Ibn Hajar
narrated that the seven jurists used to discuss any new
problem and reach a verdict on it collectively and that a judge
would not pass any judgement before consulting them.
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RESOLUTION NO. 3

ON IJTIHAD OR INDEPENDENT
REASONING

In its eighth session held in Makkah at the World Muslim League
Headquarters between the period 27 Rabie II 1405 to 8 Jumadah I
1405 H corresponding to 18-29 January 1985, Majma’a Al Figh Al
Islami discussed the question of IJTIHAD, independent reasoning
which can be defined as the effort exerted in the search of knowledge
of the Sharia Rules and judgements by way of making new deductions
and extractions fromthe Sharia Texts (Evidence).

The basic framework of Ijtihad prerequisits complete knowledge
of the conditions - of the rules - without which this purpose can not be
reached. One should be well qualified before attempting Ijtihad.

Allah says:

If a contingent

From every expedition
Remained behind,

They could devote themselves
To studies in religion.™'

This verse shows that the study of religion requires full time
attention to enable one to reach the correct meaning and explanation.

Al Suyouti elaborated in one of his books the mandatory
obligation of Ijtihad and that it is still eminent and it is not
disconnected. The doors to Ijtihad are still open with the unanimous
agreement of all jurists on this point. It is open for every qualified
muslim fulfilling all the conditions pertaining to this question. The
only problem is that the wills of muslims are falling short of achieving
the required level for Ijtihad manifested in being well-versed in the
knowledge of the Quran, the purified S h, the fund als of
Figh, the ci ances of cc porary life, the objectives and goals
of the Sharia, the principles of preference as applied on conflicting
evidences and above all to be just, pious and trustworthy.

‘1 Sura Tauba verse 122,
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mitigation unless that difficulty exceeds the normal limits like
the inability of a sick person to perform prayers standing or
fast during Ramadan or inability of a disabled person to go
out for jihad. In these cases a release of that obligation or
mitigation is to be considered. When there is exhaustive
difficulty because of exceptional emergency, exceptional
consideration must be taken into account to alleviate that
exhaustion. Abu Isshaq Al Shatibi narrated many examples
and cases together with the Sharia rules in his book “Al
Muwafaqat Fi Osool Al Sharia”.

It is deduced from all of the above that the normal losses in
trade because of the market fluctuations does not affect the
contracts because this is the nature of trade. But when that
loss is caused by some emergency circumstances in which case
exceptional considerations are to be furnished for.

Ibn Al Qayyum says in A*Alam Al Muwagi'een “Allah sent
His Messengers, and sent down His Books with justice on
which the heavens and the earth were founded. Any matter
brought out of justice to injustice, or from the interest to the
opposite, is therefore not in compliance with the legislation
from Allah. Whenever the signs of justice appear on the
aspects of any matter, then the legislation from Allah
incompasses that matter™.

The short comings of the contracting parties is revealed by
the terms of their contract and its conditions which can not be
ignored. A contract can not be taken to the letter whatever
the results might be because in the Figh of Sharia the aim of a
contract is in its objective and meaning and not in its words
and structure.

Interference in these cases of long term, relaxed contracts is
recommendable so as to find just solutions and alleviate
injustice. This kind of interference is the responsibility of the
judiciary in the light of these principles and texts which pave
the way and throw some light for finding the wise correct
Sharia solution to such innovated essential cases. The Islamic
Figh recommends the following:

i) In the case of long term, relaxed, contracts (such as

import, supply and construction contracts) if the condi-
tions changed so greatly that it changed prices and costs of

=M=
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Al Kasani, one of the Hanafi jurists said in Bada’e Al Sana’e,
volume 4, page 197, “the cancellation of a contract is in reality
avoidance of obliged damage and the refusal of cancellation at
the time of emergence of excuse is in itself a violation of the
contract. It is ridiculous to compel somebody to extract a
tooth even after the pain is gone.”

The jurists of different mazahib mentioned similar cases of
emergency circumstances in various stages of farming includ-
ing lease of plantation, similar to contracts of lease.

G) Prophet Muhammad, peace be upon him, and all his
companions after him and all the jurists of mazahib decided
that in the case of disasters which affect the yields and crops
in the form of cold, heat, locusts, worms, insects or any other
pests, the price of what has been destroyed by the disaster
should be deducted from the price of the whole crop as it was
sold on its trees. If damage affected all the crop, then the
whole price is taken back.

H) Prophet Muhammad, peace be upon him, said “No damage
and no harm”. The jurists of all Figh mazahib have adopted
this saying and considered it a basic legislative principle from
which branched many legal suppositions for the avoidance of
harm and removing it in all aspect of dealings.

There is no doubt that any contract concluded between two
parties and according to its own terms would be binding to
both parties in fulfillment to what Allah says in His Book

Oh ye who believe
Fulfill all obligations*!

But the binding obligatory power of a contract is not more
powerful than the Sharia text which is abiding to all the
people addressed. The Council concluded that the difficulty
which one meets in carrying out an obligation does not cancel
that obligation. For instance the difficulty met in performing
prayers does not cancel the prayers, the difficulty of hunger
and thirst does not cancel fasting, and would not necessitate

*1 Sura Mar'da verse 1.
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D)

E)

F)

cultivation; the tenant in these cases has the option of
cancelling the contract of lease, because the profit from that
lease can not be fulfilled. But if the apprehension was
particular to the tenant like being afraid of his enemies
proximity he does not have the right to cancel the contract of
lease because his excuse does not totally prevent from
profiting from the lease”.

Imam Nawawe said in Rawdat Al Talibeen, volume 5, page
239, that lease contract is not cancelled by personal excuses,
be that lease of facility or lease for wage. For example, if
someone rents a camel (vehicle) to travel on but he gets sick
and fails to travel; or rents a shop, but changes his mind
because the tools he intended to use in that shop have been
destroyed for one reason or another; or he fails to find fuel for
his trade; or someone rents his house during the absence of
his family but he needs the house on the return of his family;
or at the time he rents the house, he was single but gets
married after the lease was concluded.

In all these cases cancellation is not permitted because there
is no defect in what is contracted upon.

All the examples mentioned by the men of learning about the
disasters which destroy crop yields and fruits because of
general reasons like extremes of cold, heat, winds, rains or
locusts, for which they decided that the price of what has
been destroyed by disasters is deduced from the total price.
This is the famous case of disasters in the Figh of Sunnah.

The Sheikh of Islam, Ibn Taymeiya narrated in Mukhtassar
Al Fatawa, page 376, that, if someone leases a public facility
the profit on which depends on the visits from the public such
as, hotels and public bathrooms, but the expected profit was
reduced because of the lack of clients for fear of war or
changes in the civil conditions, a reduction of the same
percentage is made on the agreed price of lease.

Ibn Qudamah said in Al Mughni, page 29, “If someone rents a
camel to travel on or carry some loads somewhere but he had
no access to that place for fear of accidents or if he rents a
camel to go to Makkah for Haj performance but the pilgrims
did not use that same route he intended to use that year. In
these cases both parties have the option tocancel that contract
of lease or keep that lease until profit from it is fulfilled”.
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2) A certain contractor concludes a contract for the provision
and supply of food stuffs to a hospital or a university and the
like. The price of each item was agreed upon for the period of
the contract. But emergency circumstances change the situa-
tion, as for instance, an earthquake, floods or any other
nuisance breaks out and prices of food stuffs and material
multiply so many times.

What is the Sharia rules to be applied in finding answers to such
questions of contractual obligations and rights in this time when huge
multi-million riyal worth contracts are concluded for the building of
roads, bridges, housing and office compounds, hospitals and big
university campuses.

Can a contractor be obliged to abide by the terms of the contract
he has concluded bearing alone all the increases in costs and prices
and hence be subject to unbearable loss and damage, or is there a way
out in the wisdom of the just Sharia laws for the achievement of
equilibrium and justice as close as possible between the two parties.

The Council reviewed the Fighi precedents which have some
similarities with these problems in all Figh mazahib and the
judg S rec ded for the different cases in consideration of

the necessary independent reasoning from the jurists to this effect.
After deliberations the Council found out the following:

A) It is permissible for the contract of lease to be cancelled by
tenant for emergency reasons which prevent profiting from
the lease of the facility like in the case of war or floods. The
Hanafis permit the cancellation for even personal reasons
which means that the cancellation for general emergency
reasons is also acceptable by way of priority. In his book, Al
Mujtahid in volume II, page 192, Ibn Rasheed narrated
under the title “emergency rules” that according to Malik,
“(the rain-irrigated land, if leased, and drought prevented
cultivating it, or it was cultivated by the tenant but because of
drought it did not grow, the contract of lease is cancelled. The
same rule applies if the tenant could not grow the leased land
because of lack of rain)”.

B) Ibn Qudamah Al Maqdisi narrated in Al Mughni, volume 6,
page 30, that “If there was public apprehension preventing
residence in the place where the facility was leased, or, there
was a state of siege preventing access to the leased land for
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FATAWA AL MAJAM’A AL FIQHIA

(1) FATAWA AL MAJMA’ AL FIQHI
AL ISLAMI IN THE WORLD MUSLIM
LEAGUE

RESOLUTION NO. 7

THE EFFECT OF EMERGENCY
CIRCUMSTANCES ON RIGHTS AND
CONTRACTUAL OBLIGATIONS

In its fifth session held in 1402 H. the Council of Al Majma’a Al
Fighi Al Islami, discussed the problems which might rise from the
time of concluding a contract until its completion especially in the long
flexible sorts of contracts during which time sudden changes in
circumstances and conditions might have a great effect on the
balances on which the two contracting parties founded their calcula-
tions as regards to their rights and obligations or, which is nowadays
named, in trading circles, the emergency circumstances.

This problem together with actual examples from daily experi-
ences was presented to the Council with the aim of finding a solution
for it. Some of these examples are:

1) A contract is concluded between two parties for the construc-
tion of a building. Estimations were calculated as 100 Dinnars
per cubic meter. Materials and labour costs were estimated as
80 Dinnars per cubic meter. During the works of construction
an unexpected war or any other incident takes place and as a
result work stops and price of materials shoot sky high
rendering the completion of that contract very exhausting.
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To facilitate maintaining equilibrium a judge would also be held
responsible for his mistakes. Also, a ruler, a craftsman, a lawyer, an
architect or any professional as such would be held responsible with
the aim of protecting the interests of the injured people.

There is a general responsibility outside the context of the
relation whenever the result was the causing of damage to the self. For
this reason the right of ownership is confiscated if the damage
resulting from maintaining that ownership is the death of someone.

If a person is forced to eat or drink someone else’s food - who is
not in need of it - so as to protect himself from death. And if he were
to be obstructed and later on dies, then the obstrctor would be held
liable for his death™

From here, a physician is shouldering a big responsibility towards
his patients. Man is affected by damage whatsoever it may be, but the
damage caused by a physician is more serious as it might mean the loss
of that self. Man can indure damage in his property but it is very
difficult for him to indure damage in oneself, and hence this is why
such concern is given to the responsibility of physician in the secular
laws and the Sharia.

However, the logical presumption is that by studying medicine a
physician’s intention is to treat and cure diseases and remove their
dangers, but in case that he violates intentionally the protection of the
self, this violation would be considered an exception but still his
responsibility is not cancelled nor his punishment.

Understandably, and on the same lines of thinking this does not
mean in any way intimidating physicians or affecting their professional
pride; but, on the contrary, it only means the call for veneration and
protection of the self; and for paying attribute to physicians.

1) Ustaz - Abdul Qadir Oudah thinks in his book “The Islamic criminal legislation™
Part 1 - Page 524

that the civil laws consider medication a right while the Sharia oblige the physician
to employ his knowledge and put it in the service of the community, which is
compatible with our norms of life as reflected in cooperation.

= /5=
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Sixthly:-

Seventhly:-

kills a patient under the pretence of giving medicine, this
action will be considered first class murder and there is no
disagreement about the type of punishment on him, which
is (gis.as.). When a physician is mistaken on his treatment
or his prescription, the damage resulting from that would
be assessed according to the Sharia procedures.

The conditions for not holding the doctor responsible for
his error is that he should be knowledgeable in his
profession, well trained, capable of doing his job as Imam
Ibn Al Qayim described.

To conservethe present health as possibly.
To restore the lost health as possibly.
To remove the disease, or to reduce it as possibly.

The indurance of the least of the two for the removal of
the worst one.

Loss of the least of the two interests to keep the best one
of them. Also for a physician not to be held responsible he
should not damage a correct part while operating on an
infected one, which the jurists call “non transgress of the
position”. He should also obtain the necessary explicit
uncoerced permission from the patient or from his
guardian. Also his mistake should not be a nasty one.

According to jurisprudence there is no “middle state™
between life and death. Either there is life or death. The
elderly paralytic person or the patient whose case is
desperate has the same right of existence as the healthy
people. Thus, if a physician kills on purpose any of those
people under any pretence, then he will be considered a
premeditated murderer and if he is mistaken in giving any
one of them the wrong medicine, then he will be
considered in the same way as if were treating a healthy
one.

In conclusion, it is worth mentioning that the idea of responsibil-
ity, whether in the Islamic Sharia or in the secular contemporary laws,
is based on the protection of the human relations from damage.
Naturally in the process of these interactions of relations a malfunc-
tion will occur somewhere, and hence efforts are concentrated on the
weak side in the “Relation Equilibrium” to repair the damage done.
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Secondly:-

Thirdly:-

Fourthly:-

Fifthly:-

Medication is not only the sort of relation between two
parties for the exchange of mutual interests, like in most
relations between man and man but it is - as in the concept
of the religious legislation, a relation of “trust” which a
physician should respect as he has manifested in his
“oath” according to his own convictions.

The Sharia laws consider the administration of medication
a serious responsibility for which a physician should be
well equipped and highly trained before he ventures to
practice medicine. A more severe punishment is imposed
by Sharia laws upon the one who practices medicine
without knowledge than the one with knowledge. Some of
the physician's mistakes were previously mentioned as
examples as for instance a physician operates on a correct
organ rather than the infected one or transfers the pain to
another part of the body because of the physician’s lack of
precision.

A physician’s mistake can be divided into three types -
The first type is the ordinary error which is any action
taken by the physician towards the patient not with the
intention of medication (cure) but for murder through the
use of drugs.

The second type is the medical error which is divided into
two parts - the initial error and the professional error. The
initial error is manifested in the physician’s negligence of
the patient’s or his guardian’s permission to operate or
obtains an invalid permission. The professional error is
manifested in the wrong diagnosis leading to the issuance
of the wrong medicine leading to more complex di

and henceforth, or when a physician does not consult a
second, more experienced opinion. The third error is the
behavioural error, and this is when a physician ignores his
patient or mistreats him or any other behaviour contrary
to the medical profession.

In all its principles and objectives, the Islamic Sharia aims
at the equilibrium in safe - guarding the rights and the
interests of the people. The one who commits a crime
with determination is punished accordingly and the one
who commits a crime mistakenly will receive punishment
equivalent tothat mistake for his negligence.If aphysician
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The Responsibility of Administering Medici

Medication is supposed to be carried out by a trained person in
this field to give medical help to a sick person who is in need of this
help, whether with pay or without pay. It initiates a relationship
between the two which requires of the physician to perform his best in
the treatment of the sick person. After getting the patient’s permission
or of his guardian. Here the patient is also obliged to accept this offer
of help from the physician and pay him his charges, if there were any.
Inspite of all that, sometimes, some patients or their guardians allege
that some damage was afflicted on them as a result of the physician’s
medication. Hence an inquiry is carried out to determine the
responsibility or otherwise of the physician. Was the physician
performing his medicine out of knowledge or out of ignorance? This is
the point upon which the physician’s responsibility revolves during all
ages. It should be remembered that contemporary civil laws concern-
ing the determination of the physician’s responsibility does not differ
greatly from those of the Sharia laws."

Both laws state that medication is a means of cure, and that the
physician is obliged to follow the right medical procedures in
performing his knowledge and have good intentions. These civil laws
also affirm the necessity of having the prior permission from the
patient or from his guardian, as it is the case in the Sharia laws. But
still there is one difference between the civil laws and the Sharia laws
as regards to the punist to be imposed in case of passing a
sentence (on a guilty physician). The Sharia, of coruse advocates the
(qis.as.) - blood punishment - against the predetermined intentional
acts whether the doer is a physician or otherwise, while the civil laws
are still hesitant in applying the (qis.as.) but aspiring to do so.

The responsibility of the Physician can be ized in these poi

Firstly:- The responsibility of a physician is part of the general
responsibility in the protection of the self. And in
accordance with the Divine Wisdom and precept for this
kind of protection; medication was prescribed to alleviate
pain and suffering from this self. Prophet Muhammad -
peace be upon him - indicated the importance of caring
for the self in all aspects of life be that material aspect or
spiritual aspect.

1) Al-Mugniand Al Sharh Al-Kabeer - Volume 9, Page 580. Muhalla - Volume 10,
Page 522-523.  As far as I know the secular laws have not reached as yet such
for the p ion of self. The developed secular laws only considered
the need of the desperate starving person in the ethical category.




3)

4)

Allah also says

Those who invoke not,
With God, any other god,
Nor slay such life as God
Has made sacred, except
For just cause. ("

Allah also says

Nor kill (or destroy)
Yourselves: for verily
God has been to you
Most Merciful ®

Medication is a legal requisition as the decline from the protection
of the self is an offense which would entail punishments in this
world and in the hereafter. Taking care of oneself is part of this
protection. Neglecting medical help at the time of sickness is
considered self negligence.

Searching for cure from illness does not in any way conflict with
the Will of Allah. The evidence to support this is that it is
reported that some bedouins presented themselves in front of
Prophet Muhammad - peace be upon him - and asked: “Shall we
use medicine? and he said, yes, use medication, because Allah did
not create a disease without creating the medicine to cure it.*¥

Medicine is Trust and Responsibility:

For every profession practiced legally among people, there is

responsibility. But in the Sharia legal sense this responsibility is not
only manifested in the completion of an agreement between two
parties alone, but in addition to that it prerequisits the good sincere
intention to perfect this work for the second party in the same way as
if he is doing that work for his own interest. Prophet Muhammad
peace be upon him, advocates: “One does not become a true believer
unless one loves for his brother what he loves for himself".(Y

1) Sura XXV: Al Furqan - (The criterion) Verse 68.
2) Sura 1V: Al Nissa - (Women) Verse 29.

3) Sunnan Tirmithi - Volume 4, Page 335.

4) Sahih Al-Bukhari - Volume 1, Page 9.
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THE RESPONSIBILITY OF
PHYSICIANS

Dr. Abdur Rahman Hassan Al-Nafisah

Responsibility of Oneself:

1) The protection of oneself is of a very high importance in Islamic
Sharia. Man is the creation of Allah and his vicegerent on earth.
The Wisdom and Will of Allah predetermined this existence of
man which should be respected, and not be transgressed in any
from, because if this happens, it means transgression against the
Divine Wisdom. Therefore the destruction of this existence is
considered a capital crime which is to receive the most severe of
punishments.

2) The protection of the self is divided into two parts: the individual
responsibility and the collective responsibility in addition to the
general State responsibility. All of which call for the respect of the
self and not to violate its security in any way except by means of a
legal justification defined by the Sharia rules.

Allah says in the Quran

“If a man Kills a believer
Intentionally, his recompense
Is Hell, to abide therein
(For ever): and the wrath
And the curse of God

Are upon him. and

A dreadful penalty

Is prepared for him.™"

* Editor in Chief. LL.B. MCL, LL.M. S.J.D. Duke University.
1) Sura IV: Al Nissa - (Women) Verse 93

30 -



* vol 1 198390 Contemporary Jurisprudence Research Journal. %

is found by simply dividing into six and the amount is thus
compared to check which is more lucrative.

Fifthly:

After checking all three alternatives, the best one is always opted
for the calculation of the grandfather’s share in the first place and
only after that the other calculations are made to find the shares
of the other inheritors.
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Thirdly:

The total number of the share of the brothers and the dividant
grandfather will be the core of the problem. ¢

Fourthly:

The origin or the sum of the inheritance is divided into the
dividant (total number of shares) and the share per head is
obtained. If the inheritors are females along with the grand-
father, then his share will be doubled by multiplying it by two.

Fifthly:

We try the other alternative and see if the third of the inheritance
is more than his share when divided in the previous method then
he gets the third otherwise he keeps his share.

The Second Part of the New Method:

When we want to assess what is more lucrative for the
grandfather in the case when there are other inheritors, be that the
equal share, one third of the remainder or one sixth of all the
inheritance, we follow this:

Firstly:
A regular chart is drawn with the names of all inheritors.

Secondly:

The least common denominator is found for all ratios of shares
and the usual calculation is carried out to find out the amount of
one share. If the inheritors are females, the grandfather gets
twice as much as one share.

Thirdly:
The other alternative is also applied after subtracting the shares
of the first inheritors.

The remainder is divided into three to assess the amount of one
third. The result is compared with the share of the grandfather
according to the first assumption of equal shares. Hence he will
have the highest amount.

Fourthly:

The third alternative; one sixth of all the amount of inheritance,
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Step-I111:

The share of the inheritor - be that 1/4 or 1/2 of the whole
inheritance - is written to the right hand side of the inheritor's
name on the first list.

If two or more people are in one share the sigh (}) is put to the
right hand side of the name and the share written after that. The
paternal inheritors should be distinguished by a sign.

Step-1V:

We find a denominator for the ratios of shares, according to the
four ratios as such:

1) TAMATHUL - when two numbers are equal we take any
one of them.

2) TADAKHUL — when two numbers are not equal we take the
greater number.

3) TAWAFUQ - if two numbers are in concordance, when we
multiply the concordance of one of them by
the other’s complete number; and the resul-
tant figure becomes the core of the question.

Step-1V:
Each heir receives his rightful share.

The New Method:

It can be summarized in two parts. The grandfather has the
option of taking either (1) one third of the inheritance or (2) equal
share like each of the other inheritors, whatsoever is greater.

Firstly:

In the case of equal shares, the grandfather is considered as one
of the brothers and have one share and if they were brothers and
sisters he will have two shares.

Secondly:

A chart is made indicating every inheritor and his relationship to
the deceased; in the first list. The second list is left for the core of
the problem and its heirs shares.

O
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-brothers with the grandfather, they disagreed on the method of

dividing the inheritance between the grandfather and the
brothers. This disagreement resulted in three streams or maza-
hib, the most known of which is the mazahib of Zaid adopted by
Imam Malik, Al Shafie, and Ahmad (Ibn Hanbal). Because of
this adoption, Muslims have only two alternatives; either the
opinion of Abu Bakr or the opinion of Zaid, in the practical field
of application as regard to heritance calculation according to
different judges at different times and places. In some Arabic
legislations there was mixture between different opinions in the
question of the inheritance of brothers along with the grand-
father, a subject already complicated enough and difficult to find
solutions to its problems when applying only two opinions, let
alone when more opinions are utilised. By so doing the job of
judges is not simplified but on the contrary it was made more
complex. Teaching it was more difficult until, with God's help, |
found an casier way of calculation which will make the
ce computation easier to understand and easier to make
in accordance with the opinion of Imam Ali, Ibn Massoud and
Zaid, blessings of Allah be upon them. This method is essential
for the followers of the Egyptian or the Syrian legislations and the
others who advocate for the inheritance of the brothers along
with grandfather.

Before presenting my method, 1 should mention the previous
method, the chart method (shibak) and the method of correction to
help understanding. To solve the problems of inheritance, one should
first understand what the modern inheritance calculations called the
“four ratios™ which is the drawing of a chart and putting the inheritors
inside it by following these steps:

Step-1:

The names of the inheritors are written, each on one line
mentioning his relationship to the deceased those with equal
shares, like sons, daughters and wives are written on one line
respectively.

Step-11:

One horizontal line is drawn under the names of inheritors and
two lines under the name of the first inheritor. Two vertical lines
are drawn to the left hand side of the names of inheritors, by
doing so we will have a chart with two lists. The one of the right
for inheritors and the second one for the origin and the shares of
inheritors.
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NEW METHOD FOR SOLVING THE
GRAND FATHER AND BROTHERS
PROBLEMS (INHERITANCE)

*BY DR. ABDUL AZIZ MUHAMMAD AL ZAID*

In his sayings, Prophet Muhammad, peace be upon him,
repeatedly encouraged the study of Al Fara’d", (calculating the fixed
shares of an heir in inheritance) and also teaching that to other
people. He, peace be upon him, said “learn the computation of
inheritance and teach it. It is half the knowledge and it can be easily
forgotten. It is the first thing my nation will be expropriated of”.

It is narrated about Abdul Allah Ibn Masoud, blessings of Allah
be upon him, who said “who learned the Quran let him learn the
science of Al Fara’d”. To know and master that, one needs to study
Figh and computation and a lot of experience (on that). One should
study many different cases and solve their intricate fabrics. Un-
doubtedly there were many difficulties in reaching solutions to some
questions when calculating the shares of heirs; even in the past,
dealing specially with those co-existence of a grandfather and brothers
of a deceased Muslim; should the grandfather be a heir along with the
brothers or not. The jurists are on disagreement on this question, and
there are two opinions:

The first one is the opinion of Khalifa Abu Bakr Al Siddiq,
blessings of Allah be upon him, who said, “the grandfather who is
father’s father is to be considered in the father’s place - when the
father is no longer there - and hence the brothers do not inherit
along with him.

The second opinion is that the brothers inherit along with the
grandfather and also through him. This opinion was supported by
Imam Ali, Ibn Massoud and Zaid Ibn Thabit, blessings of Allah
be upon them. After their agreement on the inheritance of the

* Assistant Professor, King Abdul Aziz University, Jeddah.

1) Al Fara'id is the science of directing the inheritance among the heirs of a
d d Muslim ding to the ordi of Quran and Sunnah.
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debt to Allah. And the state will directly collect the taxes due on the
citizens and thus solve an ever lasting problem of tax evasion by some
people, in the non-Islamic systems. Also, in paying that the muslim
will have a clear conscience and have a good feeling that he paid his
religious dues.

Also the muslim who is really concerned about his religious
duties will find some tight situation. If he considers the taxes he paid
as part of zakat he will not feel at ease and if he does not consider it so
and pay both zakat and taxes, he will meet difficulty.

Let us just hope that one day all muslim states will change from
the tax system to the Islamic Zakat System derived from our Sharia
and it will solve all our problems and achieve our interest for the case
of our souls and minds.

wR=



(To Truth) for those in bondage
And in debt, in the cause

Of God, and for the wayfarer:
(Thus is it) ordained by God,
And God is full of knowledge
And wisdom.*!

3

~

Payment of zakat is a worship in itself, and for a worship there
should be the intention of worship and obedience of Allah,
but payment of a tax is no worship and there is no intention of
obedience.

The above points of view could be refuted by the following:

1) The collection of zakat in its different forms such as the “Fay”
—a booty gained without fighting the “Al-Khomos™ (fifth)
which is the state share from the booty and — “Assadaqa”
(charity) — all these are names which contain different types
of property subject to zakat. Assadaqa is the zakat of gold,
paper money, livestock including camels, cows, sheep, goats,
grains, and fruits. It is to be spent on the eight outlets as
described by the above verse.

2) The statement that the zakat collected should be spent on the
eight channels of zakat which are different from tax expendi-
ture is true but that is the responsibility of the Muslim ruler,
not of the payee, to see to it that zakat and taxes should be
spent on the right channels.

3) As for the condition of intention it is already available even if
collection of taxes is coerced. It is narrated that the Imam -
leader - is designated by proxy to complete the condition of
intention.

4) It is true that zakat is different from tax in conditions and in
amount but in the eventual goal they are not different as long
as both of tax and zakat are money paid by a muslim to the
muslim authority.

It is to be noticed here that there is one dual advantage for a
muslim when taxes are considered part of zakat. Both of the two, the
individual and the state benefit from that the muslim will repay his

*! Sura Tauba - Repentance (or Bara'at - Immunity) - Verse 60
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ZAKAT AND TAXES
(A Case for Study)

*By Dr. Muhammad Zaki Abdel Bur*

How are the taxes paid by a citizen considered? Are they to be
considered as part of the incribed Zakat on a Muslim?

Some jurists think that it is allowable to consider the taxes paid to

an Islamic state government as part of the Zakat. Some of these jurists
are:

1) Imam Ahmad Iban Hanbal
2) Imam Nawawi
3) Ibn Taymeiya

Some other jurists thought the opposite and advocated that it
should not be considered as such, those are Ibn Hajar Al Haythami,
Sheikh Elaish, Rashid Redha, Mahmoud Shaltoot and Muhammad
Abu Zahra.

1) Zakat is a Sharia duty of limited amount and conditions stated
by the Law Giver whereas taxes are governmental imposed
secular charges which have different limits and conditions.

2) As for Zakat it has a known expenditure channels mentioned
in the holy verse:

Alms are for the poor

And the needy, and those
Employed to administer the (funds)
For those whose hearts

Have been (recently) reconciled

* Professor in a number of Arab Universities.
Ex-Deputy President of Supreme Court in Egypt

i B e



> voi 1. 1989-90. Contemporary Jurisprudence Research Journal. %

16) When a culprit slave is charged with a crime whose punishment
is equivalent to the slave’s price. The sale of this slave in this case
is of three view points:

A) Sale is not permissible.

B) Sale is permissible and the owner by accepting the sale has
opted for sacrifice.

C) Sale is suspended unless the owner pays for the sacrifice,
then the sale can be carried out.

17) If a rich owner frees a culprit slave before the slave chooses to
buy out his freedom. There are three opinions:

A) Freeing is close to being correct.

B) Incorrect.

C) Freeing is suspended, but if the owner paid for this freedom it would become
effective.

18) When a sick person not quite certain of his inability to perform
haj hires someone to perform haj on his behalf, and it becomes
known that at the period of pilgrimage that man was really
inable because of sickness. Does the sick man get the reward for
that pilgrimage?

19) When a disbeliever with eight wives becomes a muslim together
with four of his eight wives. And as he can keep only four (and
divorce the other four) he chose to give those who became
muslims the option to divorce him.

20) When a slave makes a false deal in writing and carries on that
offer or deal presuming that the deal was a correct one.
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6)

7

8)

9)

10)

11)

12)

13)

14)

15)

A) It is owned as a result of death.

B) It is owned upon acceptance after death.

C) The matter is suspended which is the most acceptable
opinion.

The abolishment of ownership of property of renegade, and

there are three different opinions on that:

A) Convertion to renegade abolishes ownership.
B) Ownership is not abolished.
C) Property becomes an endowment.

When two people have a common slave and one of them no
longer wants to keep that slave and hence frees him (his part in
ownership).

There are also three opinions:
A) The other partner’s share is automatically renounced when the richer
partner had done so.

B) Does not renounce his share unless he receives the price of his share.
C) To be suspended.

When someone purchases, on behalf of someone else, presum-
ing that he was doing that on the grounds that he was
unauthorized, but discovers the opposite.

When a slave makes a transaction with someone who knows
about his slavery but does not know that the slave was
authorized.

When someone alleging authorization is contended but proved
to be truely authorized.

When a gift giver sells what he gifted before delivery.
When the wife of a lost person gets married and later on

discovers that he was dead and her prescribed period of waiting
without marriage was over.

When one gives his daughter in marriage, under compulsion, to
someone without her knowing the conditions and qualifications
necessary to conclude the marriage; although they are there.
When an inheritor frees his slave without his knowledge that the
slave came into his possession, but later discovers that the slave
is really in his possession.

When an inheritor exempts someone accreidted by the inheri-
tor’s father from paying that credit on the grounds that the father
is not dead, but he really is.
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SALE OR TRANSACTION BY AN
UNAUTHORIZED PERSON

A Manuscript written by the:

LATE IMAM SALAHUDDIN AL ‘ALA’E"
Commented on by:

SALAH ABDUL GHANI AL SHAR’A®

It gives me great pleasure at the end of this article on the sale of
the unauthorized person, and after reviewing the different opinions of
the men of learning on the subject, to conclude by summarizing these
different opinions and how these men of learning look at the matter
when somebody sells some property which he does not own, without
any legal authorization or delegation enabling him to do so. This kind
of transaction is called the sale of the unauthorized; some examples
follow:-

1) If someone extorted some property by force and sold that
property and used that money from that sale one way or
another.

2) If someone unauthorized sold his father’s property under
suspicion that the father might be alive which later proved to be
so; and that all property sold was the ownership of the seller.

3) Mortgage deters making any deals with the mortgaged property which suspends

ownership such as the sale of the property or donating it or undermining the
desire for ownership like advertizing, or whatever is done without permission
from the mortgage maker.

4) The bankrupt who takes the liberty in making deals with his
property in seizure by selling, giving, offering or by writing and
the like and without any permission.

5

~

Ownership of a sequeathed property in a will.
There are three different opinions on this:

(1) Died in 761 H.
(2) Assistant Professor in Faculty of Educatin in King Faisal University in Al-Ahsa.
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peace be upon him, the revelation discontinued and legislation
ceased; after Allah had completed his religion. Nevertheless, the
actual life of people goes on. To be able to contain all the new ang
diverse situations in people’s transactions, jurists have a great role to
shoulder and a lot of Ijtihad to be done in order to deduce new details
of rules and this is how numerous Mazahib came to appear.

Urf and its future under the development of laws:

— The need for Urf emerges in the Islamic communities because
of the generalization of the Sharia texts and its halt by the
death of Prophet Muhammad, peace be upon him.

— Inspite of the great role played by the jurists in their different
Mazahib, still this role remains limited leaving a wide range
for the Urf to expand because of the urgent need for it in the
current circumstances of our Islamic nation.

— In the Islamic international horizon there are now some
aspects of Islamic Figh bodies in formation like the Islamic
Conference Organization. The World Muslim League and
other councils which show appreciated endeavours in the field
of Figh jurisprudence research. Probably this is one of the
straight ways to realize the unified Islamic law derived from
the Book of Allah and the Sunnah of His Prophet and from
the Ijtihad of the Islamic jurists and then we will no longer be
in need of customary laws except in the narrowest of places.
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Generally speaking, the relation between the principles of Urf
and the texts is still controversial in some details. Although the
jurists agree that Urf does not cancel the legal text but the
opposite is true, and that one of the conditions for it to be applied
it should not come in conflict with an ordinance, they - the jurists
still disagree in some situations; one of which when people
continue to work according to Urf principles which conflict with
some non-ordinance texts.

Some Islamic Applications:

There are some applications of Urf in the methods of some
Islamic jurists as follows:

— Most of the rules in the Maliki Mazhab are based on the
doings of the people of Al Madina because Imams of this
Mazhab resided there.

— The influence of the application of Urf was clearly noticed in
the Mazhab of Imam Al Shafie. When he was in Iraq he
manifested some opinions in congruence with the Iraqi Urf.
This is known as the Shafie Old Mazhab. Some of these rules
were changed when he moved to Egypt, and hence his new
approach was named the Shafie New Mazhab.

— Some people think that in the Hanafi Mazhab, the practical
judgements differ according to the Urf of the conflicting
parties. The judgement for the same question is different
according to the place and the time.

— There is no disagreement between jurists, that Ijtihad -
independent reasoning of Mujtahid is changeable according to
his place and his time; and probably this is the truest
expression describing the Urf and its strength.

The future of Urf in the light of Sharia Text:

The Islamic Sharia has many characteristics and advantages, most
significant of which; its generality, its comprehensiveness, its continui-
ty and its durability. It is common to all people, and includes all the
earthly and heavenly affairs of mankind. The Quran, the first source
for the Sharia rules, was sent down to us in a miraculous challenging
style. The rules on transactions are stated in generalized absolute
statements and thus the Islamic Law Giver left the minute details to
His creatures. The Sunnah of our Prophet Muhammad, peace be
upon him, came with the explanations of what was ambiguous in the
first source and put it in details. By the death of Prophet Muhammad,

— 17 —
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used to mean animals meat other than “fish” while meanings are
linguistically included in the word. Or, Urf can be practical when
people deal without the need for writing like in restaurants and
grocery stores. Or, Urf can be common or general like what is
customary in one place among people in their marriage customs and
paying of dowry. Or, Urf can be special like what is customary among
craftsmen or professionals and what they agree upon concerning
certain procedures among them.

The Importance of Urf in Islamic Judiciary:

The importance of Urf is felt and it comes to the surface in cases
when there is no rule in the Sharia and Figh texts. The only way left
for the judge, the mufti or the jurist is to rely on the independent
reasoning “Ijtihad”. Urf is one of the most followed paths leading to
Ijtihad for the settlement of people’s disputes when there is no legal
Sharia statement or text. In any dispute, anybody who alleges that
there is an Urf principle, he should prove that by undoubted evidence
sought from expert people dealing in that field.

The Strength of Urf in Islamic Jurisprudence:

Urf derives its strength from two sources:
Firstly:
The Sharia text: Allah says;

“Hold to forgiveness;
Command what is right;
But turn away from the ignorant.”"

Prophet Muhammad, peace be upon him, says:
“What the muslims regard as good, it is good with Allah”.

Secondly:

The common agreement is what all the people agreed upon and
practiced continuously in their dealings.

Urf, taken as such and acknowledging this strength, has become a
source of rules and judgements in all the legal systems of the
world without exception when there is no statement or text.
Sometimes its strength can reach a point where it can cancel some
laws, or part of these laws, and be used in their place when the

people continue to apply the Urf and the authorities do not mind
that.

1) Sura Araf, verse 199.

—_ 16 —
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SECTION - 1I
Urf in Islamic Jurisprudence

Definition:

The term Urf is mentioned in the Quran in more than thirty eight
(38) verses. It means here what is recorded in the religion and that
which is not rejected by people as the good morals and good deeds.
One of the known principles for the Muslim jurists their saying, “what
is customarily known is like the conditionally known”. And what is
confirmed by custom is like what is confirmed by text, Al Ghazali
defined Urf and habit as what has settled in the hearts and accepted by
the minds and received by those of good character. Or, it is what the
people of good character in a muslim state are used to do in condition
that it does not conflict with a Sharia legal text.

Its corner stones:

The material corner stone which means that the habit or custom
must be recurrent and that people are obliged to deal through it until
it is reinforced as basis for binding. The moral corner stone which
means the common inner feeling of a group that they have to respect it
and undoubtedly think that it is wrong to oppose it.

Its conditions:

1) The legal condition which means it must not oppose a legal
Sharia text (st ), or figh imity e.g. itis not allowed
to deal in usury, wines, or eat pork for these acts oppose the
Sharia legal ordinances.

2) The commonness or generality. For a custom or habit to be
abiding and reach the power of Urf it should be common
among the concerned group.

3) The continuity. It must be going on for a long time until its
presence is felt and hence respected.

4) The durability or the conditions of application.
5) The oldness (antiquity).

Urf can be verbal like when a term is used to give a different meaning
other than the linguistic or lexical ing as when the word “meat” is

-}
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and transcends the limitations of regionalism. The international law
has two basic sources which are the treaties and the international
custom (Urf). It is subdivided into two parts - Common Urf and
Special Urf. The Common Urf is applicable to all states whereas the
Special Urf is applied on the states of one region; few in number
mostly. It is manifested in two fields the first one is verbal, like the
recognition of new states or accepting them as members of a certain
body and the second is practical like the protocols according to which
receptions are made for heads of states.

The Familial Urf:

This Urf is found in the family circles and the rules organizing
relations inside a family and clan. It differs from one place to another.

The Criminal Urf:

The criminal system, be that in the secular written or unwritten
law, which means the Criminal Urf, is the most important system in
the life of people in any society because it protects the basic rights; the
right to live, protection against murder, injury, the right to live freely;
the legal freedom and the protection of private property and
ownership.

Relationship between Urf and Secular Law:

It is very easy to identify the relationship between two legal
approaches. Urf is unwritten laws and rules according to which people
interact, while the secular law is a written law tangible and available
for everybody to read. Unlike Urf, which takes a long time to be
recognized and used, the secular law can be invented instantly and put
into practice. The function of each is the same; organization of
relations in one society in all aspects of life, bearing in mind that the
base line for them is the attainment of justice. Each of these two can
cancel the other and supercede it but the secular law has quicker effect
in cancellation.

The Future of Urf:

Nobody doubts the important role played by Urf in the
preliminary ages and until recent times and that almost all laws were
based on its principles in many fields, but this effctive role is beginning
to shrink. We think that it will continue doing so to a great extent
because in every state we find specialized authorities for enacting new
laws for new situations. Urf is no longer playing its old role as in the
past but still, however, these long time inherited rules of Urf will
presume a noticeable function although some of these rules are being
deleted worldwide.
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Factors of Urf:
Urf has two main factors:

a) The material factor which means the application of the
practice in its recurrence. It can easily be identified as it
continues for a long time.

b) The moral factor which means the state of mind of accepting
the Urf as an arbiter and that judgement through it is morally
binding. Evidence of this acceptance is the current practice of
Urf. But the practice here does not give it the legal binding.

Conditions of Urf:

1) It should be concurrent with the law and should not conflict
with Sharia statement.

2) It should be reasonable and can be put to analysis.
3) It should be continuous.
4) It should be affirmed leaving no room for probability.

5) It should be founded on need or the material and moral
necessity.

6) It should be acceptable as a correct practice.
7) It should be compatible with the other Urfs.
8) It should be understood and known to all people on whom it
will be applied.
Types of Urf
1) The verbal Urf: Like the utterance of the words of divorce.
2) The practical Urf: Like the registration of marriage.

3) The common Urf: Like the observance of certain restrictions
for a certain matter in a particular place or country.

4) The special Urf: Like the administrative, the international and
the commercial Urf.

Urf in International Law:

This kind of Urf starts with an ordinary action or behaviour from
a country and is repeated over and over again until another country or
countries adopt that action and utilize it in their interactions till the
time when it becomes a legal precedent with a binding power. As a
condition it should be practiced by a number of countries for a
convincing period of time. It should not be opposed by other members
of the international community, and it should have a general outlook
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and Christianity, they are only sets of moral beliefs and teachings
and neither of them included rules and laws to govern the earthly
inter-relations and public deals with the purpose of organizing the
relationship between one individual and the other, neither were
there any laws for crimes and any imposed punishments. Whereas
Islam included all that and thus serving as religion and law at the
same time.

Definition of (Urf) Custom:

Urf is a number of rules and practices established through
experience in one society in the presence of certain factors and
conditions. These rules and practices are connected with law in one
way or another, whatever that law may be, and do the same function
in the field which is organized by them. There are many kinds of
(Urf); international, commercial, criminal, civil, administrative,
labour and familial . All these kinds of Urf have not been imposed by
any authority officially but they were self-imposed through practice.
Urf expresses many subjects as:

Firstly:

It expresses the idea of the legality of the philosophy of law which
supports the legal principles.

Secondly:

It can also express the general principles accepted as the basis of
justice or the basis of the natural law or the common law and the
like.

The Role of Urf:

Urf is playing a great role as a source feeding all kinds of laws;
like the international law, the national law either for interior or
exterior affairs. It is the main common factor in all institutions such as
religion and ethics which means that it is not only the source of the
basic laws, but also the source for all legal foundations which control
and organize society. From Urf law can be developed to keep pace
with the changes of civilization in our modern times. The importance
of Urf can be seen in two of its obvious characteristics. Firstly its
continuity. Legal courts refer to it and apply its rules on many cases
and secondly, it offers great help to jursits themselves when
introducing a new law.
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The Common Law:

According to the latin concept,it is unrecorded law. It resembles
the natural law in many ways but differs in that it relies on the
judicial precedents accumulated as a result of practical application,
whereas. the natural law did not emerge as a result of any incident
but was found as an outcome of life itself. The common law is to be
found in certain countries and not in others. It is not enforced by
any kind ofenforcing authority but nevertheless it is binding to its
followers.

The Secular Law:

This law includes a lot of diverse rules and general principles which
are binding to all concerned people. It includes specific procedures
to guarantee this binding. These rules and principles are im-
plemented either by one person or a group of persons because it
was necessary for those people at that time to have a sort of law to
define boundaries and organise their inter-relations and to bring
about justice by way of protecting people, their freedom and their
property.

Principles of Ethics:

These are a number of ideal rules which intend to guide people in a
society to the best and most correct way to be followed and define
for them the good and the evil. The source of these principles is
Allah; or according to the western jurisprudence terminology, the
natural law, because it is not imposed by any external authority.
The concern of this law, or principles, is with morals and not with
materialistics. There are no material punishments but they have
moral effect; and we believe that they are binding and, moreover,
will be recompensed by Allah.

Principles of Religion:

Religion, like ethics and the natural law, includes some principles
previously present in that society in which religion is found, but
religion is different in that it is originating from Allah, Creator of
earth and the heavens and what is in between them. True religion is
what is sent from Almighty Allah by the means of His Messengers
and we do not believe that there are religions, as such, other than
the three religions - Judaism, Christianity and Islam. In the old
times all the laws were divine and this is the essence of all laws and
the essence of Truth and Right. These are unchangeable concepts
unlike the secular law which is subject to changes. As for Judaism

e
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THE THEORY OF (URF) CUSTOM AS A
SOURCE OF JUDGEMENT

By *Dr. Abdul Rahman
Abdul Aziz Al Qassim

SECTION - I

This article researches into and includes the various laws which
govern the different behaviours in any one society. These laws are:

1) The Natural Law:

Which is a number of correct general principles including the basic
rights necessarily required for life. These rights are not a grant
from a ruler or a government, but bestowed by Almighty Allah
upon man. While enjoying these rights, every individual has to
respect the rights of other people especially the three basic rights of
private life; the right to live; the right to live freely, according to
the customs of society and the right of private ownership. The
protection and maintaining of any of these rights depends on the
protection and maintaining of the rights of other people.

The function of natural law is the same as that of the other
principles of the laws guiding, directing and controlling the
behaviour of the individuals. However, the natural law has filled its
position and achieved its goals during the era of the individual
doctrine.

*L.L.D. Cairo University.
*— Ex-Assistant Professor, King Saud University, Riyadh.
— Presently a lawyer.
— Have numerous researches and articles on law and Sharia.
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The enemies of Allah who do not follow the path of knowledge
as such they follow or imitate. It brings great disasters when one
does not act as knowledge dictates.

It is narrated of the ancestors:-

“The one who acts according to what one knows, Allah gives him
knolwedge of what he does not know™. And this saying refers to
the verse in the Quran:

“But to those who receive
Guidance, He increases
The (light of) Guidance,
And bestow on them
Their Piety and Restraint.
(From evil).("

9. It is the duty of the youths in particular and all muslims in
general to take good care of this matter, to be very keen in their
studies and learn about Figh and act accordingly. They should
know that the most important thing in Islam after the two -
Shihada - are the five prayers. Observing their performance is
observing one’s religion and neglecting them is neglecting one’s
religion. My advice to all youths and all Muslims to always fear
Allah, perform prayer in its prescribed times and in congrega-
tion in mosques, to offer Zakat, to observe Ramadan in its time
and to perform Haj, when capable of once in a life time.

10. One of the great duties is the obedience of one’s parents and
being good to them and keeping good links with blood relatives,
being hospitable to one’s guests, being always, enjoining good
and prohibiting the forbidden, the carrying out of trust and
abstention from all that is prohibited by Allah like adultery,
theft, drinking of the intoxicants, usury, slander, false evidence
and perjury.

11. For the youths to attain this, they should endure and persevere
in doing the good all the way no matter how difficult that may
seem. They should observe Allah in all that they intend to do so
that they can perform this undertaking.

They should abstain from approaching the prohibited among
which are the narcotics and all kinds of intoxicants because the
evil in them is enormously destructive.

(1) Sura Muhammad - The Prophet - Verse 17.
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wine is not “haram” interdicted. Or calling for the permission of
disobedience of parents and the like. Those people are Kafirs.

7. The youths have an important role. They are the strength of the
nation after Allah. All good is expected from them and the
vicoty for the religion of Allah in the days to come if they are
straight in their conduct and learned their religion. A great
responsibility is put on their shoulders to stand with the true and
the righteous and fight against the false and those advocating for
it. It is the duty of every young man or young woman of a
responsible age to learn about religion from the holy Quran and
from the purified Sunnah and by asking and consulting men of
learning known for their good deeds and beliefs. They should
also study the Sunnah - the Prophet’s sayings - and learn them by
heart and call others to do the same, because the Sunnah is the
second source of the inspired message to our Prophet, peace be
upon him, after the first source the Quran.

Allah says:-

“Say: obey God, and obey

The Apostle: but if ye turn
Away, he is only responsible
For the duty placed on him
And ye for that placed

On you. If ye obey him,

Ye shall be on right guidance.
The Apostle’s duty is only

To preach the clear (Message)"

It is deserving of the young men of learning in schools,
universities and in learning circles to hold firm to the book of
Allah and the Sunnah by following what is preached in them and
abstain from what is interdicted by them knowingly and willingly
with the purpose of attaining the straight path of Allah. They
should also ask the guidelines from the Quran and the Sunnah
and compare that with what they study to be able to have insight
in what they are learning.

8. It is the duty of the youths to follow the path of knowledge by
doing the duties and rejecting the abstentions. This is the utmost
goal of knowledge. One of the catastrophies is that some people
learn but do not follow and practice what they have learnt.

*(1) Sura Al-Nur - Light - Verse 54.
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So it is the duty of both man and jinn to obey this Messenger,
peace be upn him, follow his path and keep steadfast his way by
saying and by doing, by strongly believing in him and loving him
the true love above all other love even that for onself, ones wife
and ones off-spring and all other people. By so doing man would
be saved and succeed in his earthly life and in the Hereafter and
will have happiness and happy ending.

As Allah says:-

“So it is those who believe

In him, honour him,

Help him, and follow the Light
Which is sent down with him.
It is they who will prosper.t"

5. Itis the duty of all responsible men and women to worship Allah
alone and endue him with all sorts of worship and obey Him
Almighty by following His Sharia devotedly and faithfully and
following His Messenger, peace be upon him.

Worship is a right of Allah alone and nobody has a share in that
right.

Allah says:-

“The Lord hath decreed
That ye worship none but Him.(2)

And one who worships other than Allah is a polytheist who
associates with God like the one who worships the sun, the moon
or the stars, or the idols or the prophets or the saints or

any other creature of Allah and ask help from them.

6. Anybody who alleges that it is permissible to enjoin others in the
worship of Allah like worshipping the trees, idols, the stones or
even the prophets or the jinns is a blasphemer and disbeliever.
And those who are ingracious to Allah and refuse to perform the
assigned duties of religion which are understood by necessity are
also kafirs just like those who deny prayers, zakat, or also
deny fasting during Ramadan and Haj when capable. Or when
they allow such licentious acts like homosexuality; or saying that

(1) Sura Araf - The Heights - Verse 157,

(2) Sura Bani Israil - the children of Israel - Verse 23.
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by observing the imperative orders and abstaining from the
prohibitions with humbleness, with submission and with love to
Him and to His Messenger.

3. This worship is only known in its full details through Allah’s
Messengers. They explain it to the people and show them guided
by the books Allah sent down to them and through His
revelations to these prophets.

Allah says:-

“We 'sent aforetime

Our Apostles with clear Signs

And sent down with them

The Book and the Balance

(Of Right and Wrong) so that men
Might uphold justice.")

4. It is also understood that Prophet Muhammad, peace be upon
him, is consigned to this nation as a whole and is thus made the
last and seal of the Prophets. Many Prophets preceeded Prophet
Muhammad, peace be upon them, and each one of them was
sent with a specific message to his people but our Prophet
Muhammad, peace be upon him, is sent to all the people
universally.

Allah says:-

“We have not sent thee

But as a universal (Messenger)
To men, giving them

Glad tidings, and warning them
Against sin,®

And in another verse:-

“Muhammad is not

The father of any

Of your men, but, (he is)

The Apostle of God,

And the Seal of the Prophets.””

(1) Sura Hadid - Iron - Verse 25.
(2) Sura Saba - the city of Saba - Verse 28.
(3) Sura Ahzab - The confederates - Verse 40,
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DUTY OF YOUTHS

*BY HIS EMINENCE SHEIKH
ABDEL AZIZ IBN BAZ

1. To start with it is well understood that Allah Almighty created
mankind and jinn with sole purpose of giving worship and
service to Him alone and not associate any gods with Him. Allah
sent down Messengers to call people to this duty of worship.

Allah says:

“I have not created
Jinns and mankind
Except to serve Me”.

“No sustenance do I require
Of them, nor do 1

Require that they should
Feed me."

And in another verse:-
“For God is He Who
Gives (all) Sustenance, -
Lord of Power.
Steadfast (for ever)”.®

2. Worship is the full obedience and submission to Allah Almighty
and obedience to His Prophet Muhammad, peace be upon him,

*His Eminence worked for a long time in the judiciary. He was president of the
Islamic University in Madinah.

Presently he is P of Presid General of Religi R , Ifta, Call
and Guidance.

(1) Sura Zariyat - The Winds That Scatter - Verse 56-57.

(2) Sura Zariyat - Verse 58.
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is very rare nowadays to read a famous daily newspaper without
coming accross a medical or economical theory or judicial rules or
jurisprudence thought. It is true that such quick glances would not
satiate the specialist learner’s search for knowledge, but the general
reader, who is meant by the message, will get some knowledge and
the specialist reader would get guidelines to what he should research
into.

If the Muslim reader takes interest in following the news about
medical breakthroughs or a cultural achievement in which he finds
great satisfaction, he also should take interest in the problems of his
creed and its Figh so as to be able to face the problems in his life.

Having all this in mind, our interest in this journal is directed
towards the general reader. We intend to explain to him for instance,
the meaning of the five necessities or needs (which are, religion, self,
mind, offspring and property) and show him that observing one’s
religion, in all its fundamentals and in all its branches, is a Sharia
obligation which one should abide by in his daily living:and in his
conduct where ever one might be. We also intend to show him that
protecting one’s self does not only mean responding to the calls of the
instinct of survival, but before that responding to the Sharia obligation
of protecting the self from all evils. We try to show the reader that this
obligation transcends his own self protection and extends to the
protection of other people’s; and that he should be aware of that when
he is driving his car or conducting any kind of deals and so forth.

We would like the general reader to know about the resolutions
issued by Al Majmaie Al Fighia and because of this we decided that
each article published in the journal would be followed by a summary
of the article for the benefit of the reader.

In publishing the resolutions of the Majama’a Al Fighia it is not
only intended for the reader to find Sharia directives and imperatives
from very learned men, but because he would also find short answers
and remedies to a problem he faces or to a recurring question.

The correspondences and messages we receive inform us that the
general reader is no less interested than the specialist reader in the
jurisprudence researches and the Fighia resolutions published in the
journal. This response and trend motivated us to think of adding a
new chapter for Fatawa which will be implemented soon in the journal
for the benefit of the general reader, for whom this journal was
originally published.
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One of the scholars conveyed his encouragements to us in the
journal herepraising that which deserved his praise and observed some
points which were worthy of his observations.

We understood from his conversation that the journal is generally
speaking directed to a special sort of readers and not to the ordinary,
or general, reader who does not usually have the time and patience to
dig into the details of Figh particulars and the intricate view points of
different mathahib, with numerous references and evidences.

The ordinary reader, as the learned man thinks, would like to
read a quick, exciting story which would intensify his emotions
towards any incidental events and would reveal the ambiguities of a
subject which has attracted his attention within the rapid rhythm of
life; the endless duel of everyday problems and complications. He
would like to read about a tangible matter which is worrying him and
interacts with his responses.

Our response to these observations is that the ordinary general
reader is not contained in these suppositions, although a number of
such readers are interested in the simple easy sort of research. The
general reader, in our opinion, is the one to whom any scientific
research is directed whatsoever the speciality of that research was.
Not even mathematical or chemical theories are directed to a special
category of people, nor, for that matter, the Figh doctrines or the
judiciary rules are meant for such special people. On the contrary, the
general reader is the one who is addressed here even though these
theories and rules seem to be of a special appearance.

Judging from this, it is very essential in our opinion to find the
method to facilitate communicating this knowledge to the general
reader even though this knowledge would appear of a special nature.
The modern daily publishing circles have come to discover this fact. It
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