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APPRECIATION

The editorialboardof the contemporary Jurisprudence Journal, would
like to thank their colleagues in Al-Manhl Magazine (Arabs’ literary
Magazine) for publishing the research of (Pilgrimage and umrah objectives
and principles).

Once again we do appreciate Al-Manhl's gesture and we would like to
avail ourselves of this occasion to hail the pupolarity of Al-Manhl among
readers within and outside the Kingdom.

We are extremely grateful.
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him is regard as a contract which entails many obligations and duties to
be carried out. In this case, the patient is obliged to shoulder the
treatment costs (if it is a private hospital which gains money from the
treatment). The hospital has to carry out its duties towards the patient
in treatment, offer health care and keep his serets. Divulging of patient
secrets is considered a betrayal'” and runs contrary to Allah’s
commands:

«O ye who believe

Fulfill (all) obligations».”™

«And Fulfil (Every) engagement

For engagement into

Will be enquired into

(on the Day of Reckoning»™.

Fulfilling of an engagement is a must and both parties must keep
their words in this regard.

In this case, the hospital is responsible to keep secrets of its patients
because disclosure of these secrets entail harm to patients.

In conclusion, patients' secrets are entrust and its reveal is considered a
betrayal because the relationship between the two parties is based on a
contract and one of its term (even it is not written) is to keep the secrets and
information belong to these patients because divulge of it would cause
harm to them. Therefore, hospitals should not subject their patients to such
harm otherwise they are transgressors and consequentely liable to their
acts.

Allah Knows best

(1) See Al-Gawaneen Al-Gighiya Li Ibn Jaza, page 283.
(2) Surat Al-Ma'idah, verse I.
(3) Surat Al-lssra, verse 34,
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Also he (Pubh) says: «Do not make inquiries about Muslim’s news for
ill intention nor spy on each other»."” In another Hadith the prophet
peace and blessings of Allah be upon him says: «He who saw a defect
and concealed it, as if he brought life to a buried alive girly.”

Allah’s apostle says: «If a man talked to his brother about a talk and
departed from his place, then his talk is a trust entrusted to him».” He
(Pbuh) in another Hadith says: «Meetings are governed by trust except
three ones: a) Illegal blood shedding, b) Adultery, ¢) Unlawful gain of
money»."”

Imam Al-Ghazali stated that Muslim’s right over his Muslim brother
is to keep his secrets which are entrusted to him and he may deny to tell
the truth in respect of that secret entrusted to him because it is
permissible sometimes to lie if it is necessary to do for purpose of hiding
defects and confidentiality of a brother. Because this brother is
considered as himself."

Al-Gazali also stated that the prophet Isa (Jesus) peace be upon him
said to the disciples: «What do you do if you found one of you asleep
and part of hid body was revealed by the wind?, They replied, we
would cover him. He (Isa) said, but you would reveal his private part,
They answered, glory be to Allah, how we would do that. He replied
someone of you would hear an ill-talking of his brother and he would
divulge and exaggerate ity.®

According to these traditions and statements, it is confirmed that one
must not divulge secrets of his Muslim brother because it is a
transgression and harm will occur as a result.

The relationship between patient and hospital is governed by a contract
even that contract is not written. Because the arrival of the patient at
the hospital is for treatment and the acceptance of the hospital to treat

(4))
)
)
4)
(5)
6)

Al-Lu'lu' Wa Al-Marajan, vol. 3, page 190, Al-Muwatta’, page 653.
Sunnan Abi Da'ud, vol. 4, page 273.

Sunnan Abi Da'ud, vol. 4, page 267, Sunnan At-Tirmizi, vol. 3, page 230.
Sunnan Abi Da’ud, vol. 4, page 268,

Ehya' Uloom Al-Deen Li Al-Gazali, vol. 2, page 164,

Ehya' Uloom Ad-Deen Li Al-Ghazali, vol. 2, page 164,
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«0 ye that believe
Betry not the trust
Of Allah and the Messenger

Nor misappropriate Knowingly
Things entrusted to»".

The trust is to be concealed and not to be disclosed whether that is a
right of Allah or his Messenger as well as that pertaining to the
relationship among Muslims, This relationship should be based on love
and non harm to each other as stated by the Messenger of Allah, may
peace and blessings of Allah be upon him: «sign of a hypocrite is
composed of three, if he talked, he lied, if he promised, he did not keep
his word, if he was entrusted, he betrayed that trust».® It has been
stated in the Qur'an that:

«0 ye who believe!

Avoid suspicion as much

(As possible): for suspicion

In some cases is a sin

And spy not on each other

Nor speak ill of each other

Behind their backs. Would any

Of you like to eat

The flesh of his dead

Brother? Nay, ye would

Abhor it... But fear Allah:

For Allah is oft-Returning,

Most Merciful».”

It is also stated inthe traditions of Allah's Messenger, may peace and
blessings of Allah be upon him, That: «He who conceals a defect of his
Muslim brother, Allah will conceal his defect on the dommsday», )

m
Q)

o)
@

Surat Al-Anfal, verse 27,

See Al-Lu'lu' Wa Al-Marajan Fima Atafaqa Alayihi Ash-Sheikhan, vol. 1, pac 12,
Sunnan At-Tirmizi, vol. 4, page 130,

Surat Al-Hujurat, verse 12.

Al-Fath Al-Kabeer, vol. 3, page 197, Sunnan Ibn Majah, vol. 2, page 850.
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62- Responsibility of the Hospital regarding the privacy of patients who are
treated at it:

An enquirer said that he was once admitted in a private hospital and
after being discharged from the said hospital, one of his acquaintance came
to see him to make sure that his health was in good shape. During their
talk, the visitor talked about his illness, its kind, the medicine prescribed for
the patient and many other top secrets surfaced during his stay in the
hospital. The patient (the enquirer) asked his visitor how he obtained all
these information, he replied that one of the hospital staff had divulged all
these to him.

The question is what is the limit and right of a hospital to reveal privary
and information of patients who are treated at that hospital?

To answer this question, there are two answers:

1- Human being nature is instincted to hide secrets, because he/she does
not want to be weak before others and therefore, he/she always tries to
conceal his/her weakness and pretends to be strong although he/she is
weak, sad, and hopless.

Sickness is not likable by any human being because he/she thinks
that this may lead to his/her demise and be deprived of live. He/she
does not go to see a physician unless he/she is too sick and due to the
fact that sickness is unlikable, thus human being dislikes to go to seea
physician fearing revealing of unexpected illness or unexpected results
of analysis. Some patients do not frankly complain to their physicians.
It has been confirmed that some physicians stay with their patients long
time in order to convince them to disclose their problems because they
reveal very little about causes of their ailments.

As human being is instincted to conceal his secrets to others and since
this is true, he/she is undoubtly hates that someone knows about his
confedentiality. But he/she considers disclosure of his/her privary a
violation and aggression and he/she may seek revenge for that
aggression.

This is mankind’s instinct and Islam is the religion of instinct and it
has been stated in the Holy Book not to betray this trust, as Almighty
Allah says:
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«0 ye who blieve

Eat not up your property

Among Yourselves in Vanities»"

And this includes al illegal types of prohibited gains such as gamble,
usury, expliotation and injustice. In essence, it is better to wait until the
tenant vacates the residence and after that the residence should be checked
to see whether harm has occurred. If the harm is occurred due to a defect in
the residence in itself such as drainage, defect in lighting conduction or
fixing the removed tiles and the likes. This is the responsibility of the
landlord and he should carry out its repair during the tenancy period
otherwise the tenant should be given the freedom of choice.

If the error is the tenant's fault such as intervening in the arrangement of
the residence and that resulted in its damage, then he (tenant) should be
held responsible to carry out repair as well as to be responsible for the
maintanance of items he benefitted from during the tenancy period such as
draining of the gutter and maintenance of block pipes and he must not be
responsible for simple defects resulting from normal benefit as it is known
in such cases.

Allah Knows best.

(1) Surat An-Nissa, verse 29.
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Provision of ropes and waterbucket is the responsibility of the tenant. As
for beutification and decoration, this is not binding for the tenant and the
landlord because benefit can be achieved without it. the drainage of a gutter
if it is needed at the time of lease, it should be carried out by the landlord
because this will enable him to achieve benefit. If the gutter is filled due to
the usage of the tenant, then he is responsible to drain it because the filling
is resulted from his usage and he should cleanse it as if he discard a cloth in
it. If the tenancy period expired and there is rubbish resulted from the usage
of the tenant he should be responsible to get rid of it.

If the landlord stipulated that the tenant to expend from the real estate
such as rebuilding of a washing room, this condition is invalid, because the
estate is the property of the landlord and therefore, every expenditure
should be carried out by him. If the tenant expended something on the real
estate it must be taken from the landlord because it was expended on his
property and the tenant must be compensated accordingly.

There is a little difference among the jurists, may Allah forgive them,
according to norms and customs prevailing in their times and their places.
In essence, the landlord is responsible to effect repair of his property, while
the tenant is responsible for what is happening to the residence during the
tenancy period. If a landlord stipulated a term on the part of tenant and the
term is not an obligation for the tenant, then this term is invalid.

It is clear from the question posed by the enquirer that the landlord had
presupposed the damage on the part of tenant and this presupposition may
occur or may not. If the landlord has assumed an advance result or in other
words, he (the landlord) stipulated payment of amount for a harm which
has not yet occurred, then this term is invalid because of the unknown harm
to be compensated for. No doubt that the amount regarded by the landlord
as lawful is deemed a type of taking the money of others illegally as stated
in the Holy Qur’an that:

(1) Al-Mughni Wa Ash-Sharrh Al-Kabber Li Ibn Qudamah, vol. 6, pages 31-33, Also see
Kashaf Al-Qina’ Ann Matn Al-I'qna’a, vol. 4, pages 19-22, see Sharrh Muntaha
Al-Iradat Li Al-Bahuti, vol. 2, pages 370-371.
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tenant carry out some repairs unless this.is a simple repair and to be
deducted from the lease cost."

As in the Hanafi school of thought, the Maliki school of thought sees if
any defect occurred before end of the tenancy period,the landlord should
not be forced to repair that defect of the rented real estate because the harm
resulted on the tenant part and should be given a choice between living in
the residence as it is or vacating it.”

Imam ash-Shafei school of thought is of the opinion that the
maintenance of the resisdence is the responsibility of the landlord such as
the roof, lining, fixing of tiles removed by him. If the residence in need of
new equipments and these are secured by him that is all right. But if he does
not provide the needed equipments, then the tenant has an option between
annulment or continuation of the lease contract. The landlord should
sweep ice from the roof of the residence which the tenant does not get
benefit from it. While the cleaning of the courtyard and the roof which the
tenant gets benefit from it, peels, food and ash is to be carried out by the
tenant and the landlord should not be compelled to carry it out. After
expiration of tenancy period, the tenant is to be forced to carry out
sweeping. The difference between sweeping and draining is the former
according to norms is to be done soon at the time of its occurrence while the
latter is not.”

As for the Hanbali school of thought, the relationship between the
landlord and the tenant, is governed by simple details and wonderful
juristic analysis during the tenancy period. The landlord should provide the
tenant with that is beneficial and he (landlord) should build the wall if it
was fell as well as repairing its wood if it was broken, tiling the washroom,
providing the tenant with doors and drainage in order to enable the tenant
benefit from the residence.

(1) Sharr Manh Aj-Jaleel Ala Mukhtasar Khaleel, vol. 8, pages 31.32.

(2) The same above-mentioned reference, see also Mawahib Aj-Jaleel Li Sharrh Khallel
Li Al-Hattab, vol. 5, page 444,

(3) Nihayat Al-Muhtaj Ela Sharrh Al-Minhaj, vol. §, pages 297-300, see Al-Majmou'a
Sharrh Al-Muhazab, vol. 15, pages 102-103, Qilubi Wa Umairah, vol. 3, page 78,
Fath Al-Wahab, vol. 1, pages 249-250, Mughni Al-Muhtaj, vol. 2, pages 346.347,
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term of the contract. The tenant is obliged to remove everything that he had
done in the residence during the tenancy period such as leveling the ground
of the residence that affected by his sweeping and to get rid of drainning
resulted from his usage."”

Majalat Al-Ahkam Al-Adliya has carried out this verdict in Article No.
532 which states: «Removal of dust, sweeping, ash and others during the
tenancy period of the tenant». According to the interpretation of the
journal, these duries should be carried out by the tenant, even that was not
stipulated in the lease contract. If this term is stipulated in the contract,
does not invalidate the contract but if it was imposed by the landlord then
the contract remains invalid.

Article No. 533 has regulated the relationship between the tenant and the
landlord in case a damage occurred and reads as follow: «If a tenant
damages in any form, the reidence in which he lives while the landlord
failed to sway him to do so, he has (landlord) to resort to the governor and
consequently annulment of the lease contract. Damage occurred to tiles
and wooden pillars due to wear and tear must not be responsibility of the
tenant to fix it.”

As for Maliki school of thought, sweeping and cleaning of the washroom
should be done by the landlord, in other words, that is to be done after
conclusion of the contract. As for before conclusion of the contract it
should be done by the landlord whether it is stipualted or not as in rented
houses their owners should keep them in good shape in order to be leased
and this includes also taking care of walls and the rest of the residence.
Imam Malik says: «Whoever rented a residence or a washroom and it needs
a repair, that to be carried out by the tenant. If it is stipulated to be from
the renting cost it can be so and it is permissible. If it is stipulated that every
cost of repair exceeds the amount of renting to be shouldered by the tenant,
this should not be allowed. The landlord should not stipulated that the

(1) Bada'i As-Sana'i, vol. 4, page 208, What is meant by mudding is to place mud on the
roof to protect ozing of rai . See, Hashiyaht Radd Al-Muhtar, vol. 6, pages 79
and 80, Hashiyat Al-Tantawi Ala Ad-Durar Al-Mukhtar, vol. 4, page 43.

(2) See Durar Al-Hukam Sharrh Majalat Al-Ahkam Li Ali Haydar, vol. 1, page 524,
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61- Rule on a sum of money taken from the tenant by the landlord on
ground that to maintain the rented real estate:

The enquirer said that he had rented an appartment on a annual basis.
When he paid the sum agreed upon, the landlord requested him to pay
extra amount for the purpose of maintaining the rented appartment on
execuse that the appartment may be subject to damage during the tenancy
period. The enquirer asked the landlord whether that amount would be
taken for one time. The landlord replied that the amount would be taken
every time the tenant renews his lease contract. The enquirer asked whether
such amount is permissible to be imposed by the landlord on him and his
likes?

To answer this question, it must be answered according to the terms of
the lease contract which govern the relationship between the two parties.
The contract is variable to the norms of place and time. In essence, the
interest of the two parties must be put into consideration.

Every part would like to get something in return, the landlord rented his
appartment in order to gain money as well as the tenant, he paid the
amount so as to enjoy living in that appartment in return for what had
paid.

Despite the fact that every contract is concluded by the agreement of
both parties, nevertheless, there are injustice and exploitation sometimes
occurred. The tenant may be compelled to accept new conditions imposed
by the landlord such as increasing in rent amount exploiting the need of the
tenant for a residence. On contrary, the landlord may also be forced to rent
his real estate less than the costs he incurred.

Islamic jurisprudence has studied many cases and issued verdicts on it
regarding the governance of relationship between the tenant and the
landlord. These rules have obliged the owner of a house to fulfill his duties
and obligations towards a tenant as well as the tenant in order to gain
mutual benefit.

According to Hanafi school of thought, the landlord has to take care and
fixing the waterspout as well as mudding the roof of a mud house, In
essence, despite it is the landlord’s responsibility to do so, but he must not
be foreced 1o do so. In case the landlord unable to fix the residence in which
the tenant lives, the tenant may leave it because the landlord has violated a
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reading. While Imam is responsible and a boy is not. They are of two
opinions in the leadership of a boy in supererogatory prayers, some of them
are of the opinion that it is permissible while the othe see the
impermissibility. But they are in agreement that his prayer with boys at the
same age of his it is permissible."”

It is clear from afore-mentioned that the Hadith of Amr Ibn Salamah is
in question as stated by Imam Ahmed. As for its validity concerning his
leadership of his kinfolk because they were newley converted to Islam and
he was the most knowledgeable among them in reading Qur'an. Therefore,
his leadership in prayer is considered a necessity and this does not mean in
any way the permissibility of a boy to lead grown-ups in prayers. Also,
some jurists are not in agreement to the permissibility of a boy’s leadership
because leadership is a responsibility and perfection and a boy does not
possess these qualifications. Among those jurists of this opinion, Abdullah
Ibn Abbas, Ibn Mas’ud, Imam Ibu Hanifa, Imam Malik, Atta, Mujahid,
Al-Shu’abi, and Al-Auwza'i, whild Imam ash-Shafei, Ibn Al-Munzir and
Al-Hassan were of the opinion that a boy may be allowed to do so.

As for the leadership of a boy in a supererogatory prayer or boys at the
same age of his is valid.

In conclusion, the majority of jurists, may Allah forgive them, do not see
the permissibility of a boy to lead grown-ups in obligatory prayers because
leadership is a responsibility and a boy is not qualified to be responsible and
be perfect.

According to these views, it isimpermissible for a boy to lead grown-ups
in obligatory prayers but he may be allowed to do so in supererogatory
prayers on condition of inavaliability of a grown-up who is more
knowledgeable than the boy in reciting the Qur’an. It is also absolutely
permissible for a boy to lead other boys at the same age of his.

Allah Knows best.

(1) Al-Mughni Wa Ash-Sharrah Al-Kabeer, pages 54 and 55, see Kashf Al-Qina' Ann
Matn Al-Igna’ Li, Al-Bahouti, vol. 1, pages 479-480.
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obligatory prayer to follow the one who is performing a suprerogatory
prayer. Some Hanafi jurists see the permissibility of a body leadership in
Taraweeh and absolute Sunnan (Balakh Scholars) but the scholars of
Mesapotamia did not permit the leadership of a boy. Some of Hanafi
jurists have proved disagreement among them in the leadership of a boy in
absoulute supererogatiories and the most exquisite is the impermissibility
of a boy leadership in all prayers because the supererogation of a boy is
different from a grown-up because it is unanimously not biding for him to
make up what he forgeted and therefore we can't take the weak and leave
the strong one."”

As for Imam Malik it is not permissible for a boy to lead congregation
whether males or females."” According to Maliki school of thought it is
impermissible for a boy to lead congregation in an obligatory prayer, but it
is permissible to lead a congregation in other than obligatory prayer. As for
his leadership for boys at his age it is permissible”.

While Imam Shafei permitted the leadership of a boy. He Says: «If a boy
who does not attain puberty led a congregation and he knows how to
perform prayer and read his prayer that would be sufficient. But the most
exquisite the boy should not lead congregation of grown-ups.*”

According to Shafei school of thought the grown-up has precedence over
a boy in prayer even the boy is most knowledgeable than the grown-up in
reading Qur'an and religious matters, because it was unanimously agreed
to follow a grown-up rather than a boy."

As for Imam Ahmad the leadership of a boy in congregation prayer is
impermissible in obligatory prayers. Also, the Hanbali school of thought
does not permit the leadership of a boy because leadership is perfection and
a boy is not perfect to do so. Thus he should not lead grown-ups in prayers
because he can not be trusted to meet all prayer’s conditions or silent

(1) See Sharrh Fath Al-Qadeer Li Al-Imam Ibn Al-Humam and Sharrh Al-Inaya as well
Hashiyat Sa’adi Jabli Wa Takmilat Ash-Sharh Li Qadi Zada, vol. 1, p. 357-358, see
Bad'i As-Sana'i, vol. |, p 157,

(2) See Al-Madawana Al-Kubra and Muqadimat Ibn Rushd, vol. |, page 84,

(3) See Sharrh Manh Aj-Jaleel A'la Mukhtasar Khaleel La'leesh, vol. 1, pages 361.371.

(4) See Al-Aum, Vol. 1, page 166.

(5) Nihayat Al-Muhtaj Ela Sharrh Al-Minhaj, vol. 2, pages 173 and 174.

-19-
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60- Rule on a body who leads growns-up in prayers:

In this case an enquirer said that he once saw a boy in a mosque leading
grown-ups in an obligatory prayer because they missed the prayer with the
regular Imam. The enquirer had informed the regular Imam about the
impermissibility of leadership of a boy in the obligatory prayer, but the
Imam replied that his (the boy) prayer is permissible and cited some
evidences about the permissibility of boys leading grown-ups in prayers.
The enquirer askes for a rule on this case.

As an answer to his question regarding leadership of boys in prayers is
the Hadith of Amr Ibn Salamah Aj-Jurmi who said that: After Al-Fath
battle people converted to Islam including my father my by clan. When he
came to his clan, he said that: I came from the Prophet peace be upon him
and he explained the times of prayers and he (the prophet (Pbuh) said that
if the time of prayer had come, one of you had to call for it and then
whoever leads you in prayer must be the most knowledgeable in Qur’an
among you. When the prayer time had come, the people began to choose
one of us to lead the people in prayer with consideration to his knowledge
in Qur'an. They did not find anyone except me because I used to study it
through passangers. They asked me to lead them in prayer and I was six or
seven years old at that time»." It was reported that Imam Ash-Shawkani
had said that the companionship of Amr Ibn Salamah was in question, He
(Imam Ash-Shawkani) mentioned in At-Tahzeeb that it had not been
proved that the Prophet had talked about him. It was reported that Imam
Ahmed Ibn Hanbal used to lessen his affair. He said: «I do not know him».
It has been said that Amr is a little companion and it has been proved that
he came to see the prophet peace be upon him.®

Jurists have talked about the leadership of a boy whether it is permissible
in obligatory or in supererogatory prayers or in both. According to Hanafi
school of thought the leadership of a body in prayer is impermissible in
obligatory prayers because a body prayer is considered a supererogation
and therefore it is impermissible for the one who wants to perform an

(1) Sahih Al-Bukhari, vol, 5, page 96, As-Sunnan Al-Kubra, vol. 3, page 91.
(2) See Naylu Al-Awtar, vol. 3, pages 202 and 203, see Al-Mughni Wa As-Asharrh
Al-Kabeer, vol. 2, page 54,
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descriping it or exaggeration in its description contrary to its essence by
utterance or picture to incite purchasers to buy it is regarded as exposing to
danger. If it (exposure to danger) was little or in other words, the
commodity was not that bad the purchaser has no right to recover its price.
But if the exposure to danger was much or the commodity was spoiled or it
was explicitly incompatible with its description, then the purchaser has the
right to recover its price.

Allah knows best.
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or some people have bought it at the same said price which misleads the
purchaser to purchase the item and this prohibited as the prophet peace be
upon him syas: If swearing is made for the purpose of selling the item, it
can do so but it is a cause for lessening the blessing of the seller»."”

Also, deception and cheating could be through describion such as
descripting an item by a seller contrary to its essence or in other words, to
describe includes seeking assistance from other to praise the item contrary
to its essence. Advertisements fall into the category of described items
contrary to its essence.

The wisdom behind prohibition of deception is the injust that befalls the
purchaser as a result.

As the Almighty Allah says:

«0 ye who believe

Eat not up your property

Among yourselves in Vanities»®

It deception is little then the cause of prohibition is removed. Permissible
deception is the one which is necessiated by the need and inavoidable such
the base of a house and buying of a pregnant animal with the probability of
delivering one or more, male or female, well formed or deformed or buying
a goat for its milk and the likes. All these sales are valid unanimously.
Jurists say if the need necessiates to expose one’s to danger and it is
inavoidable unless through difficulty or the exposure to danger was very
little, then it is a permissible or otherwise it is impermissible®®,

To conclude the rule on this case, the advertising for promotion of a
commodity despite it is not a sale from jurisprudence point of view but

(1) AlLu'lu' Wa Al-Marajan Fima Akhtalaf Alihi Ash-Ashaykhan, vol. 2, page 156,
Sahih Muslim Bi Sharrh An-Nawawi, vol. 11, page 44, Sunnan Abi Da’ud, vol. 3,
page 245, Sunnan An-Nisa'i, vol. 7, page 34, As-Asunnan Al-Kubra Li Al-Baihagi,
vol. 5, page 265, Kashf Al-Khafa, vol. 1, page 437,

(2) Surat An-Nisa, verse 29.

(3) See Al-Majmou’ Sharh Al-Muhozab , page 257, see Al-Gharar Al-Yaseer Al-
Qawaneen Al-Fighiyya Li Ibn Jazi, page 169, see. Fatawa Sheikh Al-Islam Ibn
Taimiyyah, page 26, see Durar Al-Hukam Sharh Majalat Al-Ahkam, vol 4, page
113, Mugadimat Ibn Rushd, vol 3, page 209 .

.76 -
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had taken my money for nothing. This is undoubtly will give rise to enemity

and hate in addition of taking the money of the other unlawfully and itis a

;:n ?J injustice. The sale of aleatory involves injustice, enemity and
te.

Malik's school of thought opinion regarding the sale of absent item is
permissible on condition that the descriptions of the sold absent item
should meet the descriptions mentioned otherwise the sale is invalid. If the
details are contrary to the description, then the sale is unbiding, the
purchaser has the choice either to accept or to reject it®,

According to Imam Malik, if sale agrees with details mentioned, it is
biding. Also, it is permissible in his opinion to sell an item through
description instead of interviewing it on condition that the item is in
agreement to the descriptions and bringing it for interview will cause
difficulty to the seller"”.

As for Imam Abu Hanifa it is permisible to sell an absentitem without
descriping its quality.”’ While Imam Shafei does not see permissibility to
strike a deal through a means of description'”.

It is necessary the exactness of description of the absent sold item
(according to jurisits who see its permissibility), the advertisement must be
compared with the sale of the absent item, If the description is incorrect,
thenthe advertisement became a deceptive.

Majalat Al-Ahkam Al-Adliay'® has defined deception as description of
the sold item contrary to its essence. Deception could be in price such as the
saying of a seller to a purchaser: «1 sold this item at so and so and someone

(1) See Al-Fatawa, vol. 29, pages 22 and 23.

(2) AlQawancen Al-Fighiya Li Ibn Jazi, pages 169-170, Manh Aj-Jaleel, vol. 4, pages
487 and 488, Mawahib Aj-Jaleel, vol. 4, pages 296, At-Taj wa Ikleel, vol. 4, page
296,

() Bidayat Al-Mujtahid, vol. 2, pages 148-156, Muqadimat Ibn Rushd, vol. 3, page 212,
Al Mudawana Al-Kubra, vol, 3, pae 255,

(4) Bada'i As-Sanai’ Fi Tarteeb Ash-Ashra'i, vol. 5, page 16, Hashiyat Radd
Al-Mubtar, vol. 4, page 593, Sharrh Fath Al-Qadeer, vol. 6, page 335,

(5)  Al-Aum, vol. 3, page 18, Nihayat Al-Muhtaj, vol. 3, page 422, Mughni Al-Muhtaj,
vol. 2, page 20, Qiliwubi Wa Umaira, vol. 2, page 166,

(6) An Article based on Hanafi school of thought.
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* Cases From Jurisprudence point of view *

59- Rule on commodity which does not Meet in Essence the Descriptions
which were Mentioned in the Advertisment made for its sale:

In this case, an enquirer says that: «He was impressed by a commercial
break which promotes one of consumer goods. As a result, he bought a big
amount from that commodity and discovered later after trying it and found
it not up to his expectation as he heared about it through that commercial
break. He found it to be bad if it was compared with it equals. He askes
about his right to recover its price.

In response to this inquiry, the overpraise of this commodity may be
«utterance». Sellers used to number the advantages of their goods in order
to promote them whether it is foods or clothes making use of the mass
media which have a great impact on the viewer and listener by employing
an effective means to persuade them buy these goods such as «picture» in
T.V. The promoted good sometime does not agree with details and
description mentioned in the commercial break or advertisement. The
purchaser when he discovers this fact, he considers it as a sort of cheat.

Exaggeration in description may lead to exposure to danger and the
prophet peace be upon him and prohibited the «Aleatory sale» and some of
its types are Al-Hasat sale"”, the sale of the fish while it is in the water, the
sale of a bird while it is free flying in the air, the sale of animals fetus or the
sale of a diver before diving into the water and the likes whose qualities are
unknown to the buyer'?.

Imam An-Nawawi defines aleatory contract as «something whose
essence is not known as well as its consequencen™,

Imam Ibn Taimiyyah defines it as «something whose consequence is
unknown». He sees this sale as gambling on a running away horse whose
owner accepted less than his price from a purchaser. If the purchaser
catches the horse, the owner says to him you had bought my horse less than
its price and if the purchaser did not catch it, he would say to the owner you

(1) Al-Hasat Sale, Al-Hasat means pebble, to say to someone | will sell you the one the
pebble falls on it.

(2) See Naylu Al-Awtar Li Al-Shawkani, vol. 5, pages 243 and 248.

(3) Sec Al-Maj! ' Sharrh Al-Muhazab, vol. 9, page 257,
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for both parties because unknown of the sold item gives rise to forbidden
exposure to danger'".

We conclude from the afore-mentioned, invalidation of the sale of a sold
item whose qualities are unknown because it leads to exposure to danger
and the prophet peace be upon him had prohibited it and conditioned the
secing of the item by the purchaser.

Judging from the inquirer's question that he bought something one of its
qualites is unknown because he lacks knowledge of the four vehicles'
qualities concerning its power whether itis strong or weak, the period of
usage as well as the expected disadvantages due to the fact the cars are not
the same in qualities. Some of them are better than the others and when it
comes to choice, no doubt he will choose the best of them. This choice will
be contrary to the seller’s desire and consequently the dispute between them
will flare up. Due to this dispute, the sale is considered invalid and
according to that the purchaser is entitled to recover him money paid to the
seller unless the latter accepts to give the former the freedom of choice to
choose one of the four vehicles.

Allah Knows best.

(1) See Kashat Al-Qina’ Ann Matn Al-Qina’ Li Al-Bahuti, vol. 3, page 163 and the
::l:wh.m. see Al-Mughni Al-Kabeer wa As-Sharrh Al-Kabeer, vol. 4, pages 26
7.
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* Cases From Jurisprudence point of view *

not the item I had bought, it looks the same because there is no clear
specifiation of the sold item which ends up in exposure to danger which is
forbidden in our religion.

The unknown price of the sold item also invalidates the contract of sale
as well as the delivery due time."

Malik’s school of thought stipulates the'knowledge of the sold item to
safeguard against unknown'. So, everything unknown in whole and
details is invalid for sale such as selling unknown items in a house, shop or
inheritance and all items are unknown for both seller and purchaser. If the
purchaser knows the details of the sold items such an item in a heap he does
not know the total amount but he knows the price of th Sa’ (a measure) of
this item. In this case sale is valid because the purchaser knows the price of
the measure by which the item is measured. But the sale remains invalid
when either the purchaser of the seller lack knowledge of the details. This
is considered as deceiving. If one of the two parties (seller and buyer)
di’s,covered that cheat, he has the right either to accept that sale of reject
it

According to Shafei’s school of thought the knowledge of the sold item
should be specified materially, quantitavely and qualatively. Therefore,
unknown materials are impermissible for sale such as if a seller saystoa
purchaser I sold one of these clothes for you. In this case the sale is invalid
and the Shafei’s school does not permit the freedom of choice (there is one
scholar among them who support it) on the part of the seller to say to the
buyer I sold all these clothes with exception of one. This invalid to them
whether you have right to specify it or not®),

As for Hanabli’s school of thought, it is the knowledge of the sold item

(1) See Bada'i As-Sana'i Li Al-Kasani, vol, 5, pages 156-163, also see Durrar Al-Hukam
Sharrh Majalat Al-Ahkam Li Ali Haydar, Kitab Al-Biyu'a, pages 160 and 161.

(2) Al-Qawancen Al-Fighiyaa, pages 163 and 164,

(3) Sharrh Manh Aj-Jaleel A'la Mukhtasar Khaleel Li'alyyish, see Mawahib Aj-Jaleel Li
Al-Hattab, vol. 4, page 276.

(4) See Al-Majmou’ Sharrh Al-Muhazab Li An-Nawawi, vol. 9, pages 286 and 287, see
Nihayat Al-Muhtaj Ela Sharrh Al-Minhaj, vol. 3, pages 405 and 406, see Thya Uloum
Ad-Deen, Li Al-Ghazali, vol. 2, pages 63.
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CASES FROM JURISPRUDENCE (FIQH) POINT OF VIEW

58- Rule on something bought whose qualitites are unknown:

In this case an enquirer said that he went to a car show to buy a second
hand vehicle. The owner of the show told him that he had four second hand
cars from the same type, the same colour, if he wants to purchase one of
them, he had to pay SR 70.000. The enquirer agreed to this offer and paid
the sum requested. But unfortunately when he came to collect his car, the
owner of the show had specified a car other than the one agreed upon. He
refused to take it and requested to be given the one he had chose., They
disagreed. The enquirer askes about the right of his freedom of choice.

In response, to answer this question, First of all, one of the most
important conditions of the sold item must be known to both parties in
order to avoid dispute and disagreement. If the sold item, one of its
qualities is unknown, then the sale is considered incorrect because unknown
of the item will lead to dispute and disagreement. Some jurists gave an
example to such sale as one say to another: «I sold one of these clothes to
youw. In this case the sale is invalid because the cloth is unknown and this
will lead to dispute between the two parties. At the same time, each cloth is
different from the other. If the seller chose one of the clothes and the buyer
agreed 10 that choice. Then this sale is correct because both parties are in
agreement. If the seller said to the purchaser | sold you one of these four
clothes and you had to choose one of them. And then the buyer accepted
this offer, so the sale is correct and biding and this is called in Hanafi's
school «Freedom of choicen.

According to Hanafi's school of thought unknown of the sold item will
invalidate the contract of sale because this type of sale ends up in
disagreement and dispute. People usually are different in their tastes,
choices and desires. If a seller gave the purchaser any kind of material, it is
possible the purchaser might request a different one better in quality, Also
unknown description of the sold item invalidates the sale due to fact that
this gives rise 10 dispute because the purchaser might say 1o the seller this is

7.



* Fatawa Al-Fugaha *

Other Five Branches:

1- If the Child’s father or one of his/her guardian lives in a place other

than the one the mother lives, he should be given the custody of his

children and he can move them with him to his place of abode if he is
trustworthy. The mother loses the right of custody.

The custody of a male child continues until attainment of puberty

according to the well known tradition. Some say up to the age of

replacing the milk teeth, While the custody of the female child is up to
the consummation of her marriage. Imam Shafei is of the opinion that

a male child’s custody is up to the age of two years after which he/she

(child) is given a choice between the mother and the father over his/her

custody and whoever he/she chooses will have the custody.

3- According to the well known tradition, the lease charges of the house in
which the children live is shouldered by the father. Some scholars are of
the opinion that the mother has to pay up her share.

4- Scholars are in disagrecment over the custody is it a right for the child?
or for the one who is qualified for the custody? as it is the opinion
according to the well known tradition.

5- The custody should not be offered to an independable person such as a
child, an insane and a crazy even they are grown up.""

~
v

(1) Al-Qawaneen Al-Fighiya, page 149.
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3- Custody
By: Mohammed Iba Abmad b Jazi Al-Kalbi Al-Ghrasti(*)

1t has two cases, firstly; classification of those who have the right to
custody. They are according to the following order:

1- The mother.

2. The grandmother from the mother side.

3- The unt from mother side.

4. The grandmother fromthe father side.

§- The sister.

6- The unt from the father side.

7- The niece.

8- The closet relative of blood.

Custody should be followed according to the aforementioned order. If
the mother is not alive the custody can be shifted to the grandmother and so
forth as well as in the case of dropping the custody or in the case of
nonexistene of a custodian,

Secondly: The custody to be dropped for the following reasons:

1. Travel of the custodian of the child to a far place estimated at a one
Buraid (12 miles). Some scholars are of the opinion that it should be six
Burd (plural of Buraid), While the others are of the opinion that the
journey should be a one day travel.

2. Sickness of the child's custodian such as craziness and leprosy.

3. Inability of the custodian to follow religious teachings and provision of
protection to the child.

4 Marriage of the she custodian unless she is the grandmother of the child
and her husband is the child's grandfather. (This is contrary to Ib
Wahb's Opinion), If she married and then was divorced, the custody
can't be restored to her according to well known tradition. Some
scholars see that she can restore the custody in order to establish
concurrence between them.

(*) A Maliki Scholar, born in 693H and died in 141H.
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* Fatawa Al-Fugaha *

explained his confession of something has no value such as a wallnut shell
or an eggplant skin, his confession should not be accepted because he
admitted to a right in his responsibility but (wallnut and eggplant skin) are
not rights he is responsible for. If he (the confessor) explained his
confession of something such as wine, swine or dead animal. The
confession should not be accepted. If he explained it as a dog which can not
be owned, also, the confession should not be accepted. But if he explained
itas a tame dog or untanned skin, there are two opinions on this case,
either be acepted because it something returnable or not be accepted
because the confession is for something to be guaranteed, but in this case,
there is no guarantee. If he explained it as a seed of wheat or barley or the
like, it should not be accepted because these things have no value if taken
separately. If he explained it as a libel right, it should be accepted because
itis something he is responsible for. If he explained it as a right of
preemption, it should be accepted from him because it is an obligatory right
transferrable into money. If he explained it as a right of replying a greet or
sneeze, it should not be accepted because it is a due right at its time and
since the time was over, the right is dropped. Confession proves evidence of
right which the confessor is responsible to settle as it is narrated in the
Hadith (Prophet’s saying) that the Muslim has thirty rights on his Muslim’s
brother «if he greets him, the greeted one should reply the greet, if he
sneezes then he should greet him and if he invites him, he should respond
positively to his invitation».

If he confessed that he had taken from him money, somethig forcefully
and explained it by something not a money, his confession should be
accepted. But if he said that I usurped his self, his confession should not be
accepted because usurpation can’t be proved. Most of this chapter is the
opinion of Imam Shafei. It was narrated that Imam Abu Hanifa does not
accept explanation of a confession other than weighted and measured items
because other than them can not be proved in one’s responsibolity.

As for us it is part of the contract and the confessor can explain his

confession with wighted and measured items because it can be proved in
one’s responsibility."

(1) Al-Mughnni Wa As-Sharrh Al-Kabeer, vol. 5, pages 313-315.
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2- The Indefinite Confession
By: Imam Mawfaq Ad-Deen Ibn Qudamah(®)

If someone says to a man you owe me so and so. In this case the
confessor's confession is considered true, but he has to define and name it.
Jurists are in agreement in this concern. The confessor in this case is the
claimer and confessed to something unknown, therefore, he is responsible
for his confession despite its unknown. The claimant, if he has not defined
his claim, then there is a reason to abandon it, but the confessor has no
reason to do so and at the same time, he can't be trusted to revoke his
confession. If he (the confessor) revoked his confesion, then the right of the
litigant will be lost. For this reason we oblige the confessor according to
what he confessed of despite its indefinity. If the confessor refused to
explain it, then he should be detained until he explains his confession
Al-Qadi (a Hanabi scholar) said that he (confessor) should be considered
refusing to take an oath and then the litigant should be ordered to explain
his claim against him and if he did so and as a result the confessor admitted
to his litigant's explanation, then this should be taken as an evidence for
definition of his fonfession.

But if he (the confessor) said that the explanation of his litigant is
baseless and persists not to explain his confession. Then the judge should
order him to explain his confession or he should be treated as refusing to
take an oath and then the judge should rule in favor of the other litigant
after taking an oath for his claim. Because the confessor has admitted to a
right due on him and refused to settle it, then he should be detained in
return for his refusal. If a man died before settling the dues on him, then
his heirs are responsible to settle it. But if he (the deceased) left nothing for
his heirs, then they have no responsibility to settle his debts. If the confessor
confessed on something has a value and did not explain it and that item is
being proved but his litigant disaproved it by naming another item different

from the one mentioned by the confessor or he is claiming nothing.

In this case the confession will be considered invalid. If the confessor

(*) A Hanbali scholar, born in $41H and died in 620H.
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1- Eye witnessing.

2- Witness of hearing.

3- Witness according to what one hears from news and confirmed by
hearts.

If someone witnessed that man had done so and so or that man had
confessed that he did so and so, this can not be approved unless the witness
proves that he had seen the matter by his own eyes and heared him saying
50 and so and his hearing (the witness) should be conditioned on seeing the
matter at the time of that act. Therefore, the witness of a blind is not
permissible unless he became blind after seeing and hearing what he is
witnessing to. Because the voices of humen being are alike. As for the
witness via circulation of news such as that man is the owner of that house
or that cloth and there is no one disputes with him over the ownership of
that house or that cloth and the knowledge of these things is believed by his
heart. Then he can witness to it. There are other cases imply knowledge via
news such as lineage, that is to say if someone hears that boy is the son of
that man and he is convinced that the lineage is true because he has not any
question or doubt in this lineage as well as inavailability of any connotation
to doubt it. At the same time the above case can be compared with a
woman case whose lineage is known through conveyance of news that she
is the daughter of that man and he heared it from someone who believes
that she is the daughter of that man and he sees her from time to time. Then
this is considered a witness of knowledge as it has been described and one
can witness according to these categories of knowledge in case of the
denfendant’s refusal to take oath and the like."”

Allah Almighty is the granter of success.

(1) Al-Aum, vol. 7, pages 90 and 91,
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FATAWA AL-FUQAHA
1- Reservation in.testimony
By Imam Muhammed Ibn Idrees Al-Safei(*)
Allah Almighty says:
«And pursue not that
of which thou hast
No knowledge; for
surely the hearing!
The slight, the heart
All of those be questioned of»'",
And He says in another verse:
«Only he
Who bears witness (o the truth
And with full knowledge»®
Ar-Rabi'a reported that Imam Shafei said that the brethren of Yusuf had
descriped their witness as it was came in the Qur'an as their eldest said:

«Turn ye back to your father,

And say, O our father!

Behodl! thy son committed theft

‘We bear witness only to what

We know, and we could not

Well guard against the unseen "

Imam Shafei said that a witness should state only what he had knowledge
of and this knowledge is composed of three parts:

(*) Imam Shafei, the founder of Shafei school of thought. He was born in 150H and died
in 204H,

(1) Surat Al-Isra, verse No. 36.

(2) Surat Az-Zukhruf, verse No. 86.

(3) Surat Yusuf, verse 81.



* The Report of The Singl P of Analogy of Ahlu Al-Madinah's practice *

b) To be favoured and this is the opinion of Abi Al-Khattab Al-Kludazani
and others. This is said to be Imam Ahmed’s opinion.”

4- The practice of the late Ahlu Al-Madinah is not approved by Shafei,
Ahmad, Abu Hanifa and the verifiers of Maliki school. Ibn Taimiyyah
said that: «I have not seen any in Malik’s opinions that necessiate to be
followed.®

Therefore, the report of the singles is refuted except two practices of
Ahlu Al-Madinah, they are:

a) Narrations traced backward up to the prophet (Pbuh).

b) Narrations traced backward up to the orthodox Cliphs and must be
followed according to the Prophet’s advice «you are obliged to follow
my Sunnah and the practice of the orthodox Caliphs...».

Other than these two types of Ahlu Al-Madinah’s practice or their
consensus, must not refute the report of the singles. This indicates the
strength of the report of the singles in argument and should not be opposed
unless there is a succession narration traced up to the prophet peace be
upon him.

And blessings of Allah be upon prophet Muhammad and his family as
well as his companions and praise be to Almighty Allah the cherisher and
sustainer of the worlds.

(1) Majmou’ Al-Fatawa, vol. 20, pages 309-310.
(2) Majmou’ Al-Fatawa, vol. 20, pages 309-310.
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2- To be considered a'narration traced from the prophet (Pbuh) up to the
Imam Malik's time. This is proved due to the unanimity of Muslim as
it was reported by Ibn Taimiyyah®".

3- The practice of Ahlu Al-Madinah which confirmed through reasoning
not through narration is not accepted by the majority of scholars as
well as verifiers of Maliki school. Therefore, the report of the singles to
be given precedence in case of opposition.® Some Maliki scholars see
that it should be favoured to agrecing evidences.”

Ranks of Ahlu Al-Madinah according to Ibn Taimiyyah:

Ibn Taimiyyah classified the ranks of Ahlu Al-Madinah in four ranks:

I- What is reported from Ahlu Al-Madinah and traced backward up to
the prophet peace be upon him such as sa’ (measure) he accepted this
rank is a proof according to the scholars agreement.”

2- The practice of Ahlu Al-Madinah before the death of Uthman Ibn
Affan may Allah be pleased with him. This is accepted by Imam Malik,
Shafei and Ahmad’s school. Whatever is proved to be followed by the
orthodox caliphs, must be followed. Because it has not been proved
that the orthodox Caliphs followed a practice contrary to the prophet’s
Sunnah.®

3- Incase there are two contradictory evidences such as Hadith or analogy
not knowing which is favoured in respect of a problem and one of them
is followed by Ahlu Al-Madinah, but there is a dispute over them.
Shafei and Maliki schools favour to follow the one practiced by Ahlu
Al-Madinah while Abu Hanifa does not favour to follow the one
followed by Ahlu Al-Madinah. As for Imam Ahmad’s companions,
they are of two opinions:

a) Not to be favoured and this is the opinion of Abu Ya'li and Ibn A’geel.

(1) Majmou Al-Fatawa, vol. 2, pages 304, and 306.

(2) Sharrh Tangih Al-Fisoul. page 334, Ahkam Al-Fisoul Li Al-Baji, pages 482-484,
Alam Al-Muwagicen Li Ibn Qayim Al-Jouziyaah, vol. 2, page 307,

(3) Tarteeb Al-Madarik, vol. I, page 51, Al-Jawahir Al-Thamiynah, page 209-212.

(4) Majmou’ Al-Fataw, vol. 20, pages 303-305.

(5) Majmou’ Al-Fataw, vol. 20, pages 308-309.
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To refute arguments of those who oppose the practice of Ahlu Al-Madinah
for the two abovementioned reasons:

The first reason is incorrect for the following:

a) Changements in rules were very few and the changement was done
according to the reasoning of the orthodox caliphs and consequently
their reasoning should be followed.

b) It has not been proved that Imam Malik had abandoned a correct
Sunnah unless it was a report of the singles and he found a similar
narration traced up to the prophet (Pbuh).

¢) Imam Malik was the most knowledgeable at his time and was well
versed in innovations and its meanings. Therefore, it unfair to doubt
his knowledge and attribute to him innovations®,

As for the second reason Ibn Al-Majashon replied to those who asked
him «why did you report the Hadith and deserted it?» they replied,
«because, we want to show that we deserted it for a reason». Also, Imam
Malik said that: «What had been reported by the people is the same as we
reported, we are alike». What we disagreed with them in it we were versed
in it®. What Imam Malik means by «we were versed in it». He is more
knowledgeable than the ones who took part in the report of the same
Hadith in matters related to the desertion of the Hadith.

Imam Malik is predecessor and one of the followers and therefore he
could not desert Ahadith proved to be said by the Prophet (Pbuh) without
an evidence, abrogation, favour or an explicit argument.

Ahlu Al-Madinah's practice according to scholars:

Scholars are of three opinions regarding the practice of Ahlu Al-Madinah:

I- To be considered as a terminological consensus or in other words,
unanimity of all those who use their reasoning in the Islamic countries.
Scholar proved the invalidity of this argument because there exist some
who oppose this in other Islamic countries. Therefore, it is not
applicable®,

(1) The same above mentioned reference, vol. 2, page 262.

(2) Tarteeb Al-Madarik, vol. 1, page 45.

(3) Asoul As-Sarkhasi, vol. |, page 341, Al-Ahkam, Li Al-Adami, vol. 1, page 180,
Al-Mustasfi, Li Al-Ghazali, vol. 1, page 187.
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Imam Malik said that he had no a prescribed punishment to follow
unless it is a libel, denying or euphemism meant to deny or to libel",
Imam Malik refrained to follow the contents of this report because it
was contrary to Ahlu Al-Madinah'’s practice.

What Imam Malik means by the Consensus of Ahlu Al-Madinah:

He means by that the practice that Ahlu Al-Madinah inherited from their
predecessors not the terminological unanimity. It is very regretable that
some jurists are doubtful of Imam Malik’s knowledge of consensus which
is the third source of Islamic law after the Holy Book and the tradition of
prophet Muhammad (Pbuh). It is worth mentioning that the verifiers of
Maliki school consider the practice of Ahlu Al-Madinah an independent
source besides concensus™.

The Consensus of Ahlu Al-Madinah:

Imam Malik considers the practice of Ahlu Al-Madinah is an argument
such as Azan, Sa’ and Mudd (measures) and the report of the singles
should be refuted if it came in conflict with their practice because it is
affirmative and the report of the singles is doubtful and thus affirmation
should be given precedence over doubtfulness.

Arguments of those who in opposition to argument of Ahlu Al-Madinah's

practice:

Those who opposed the argument of Ahlu Al-Madinah is for two reasons:

a) Innovations were rampant in Madinah after the Prophet's death and
they derived evidences such as Abi Ad-Darda’s statement my Allah be
pleased with him «If the Prophet (Pbub) had been resurrected, he sould
have not recognised what he and his companions used to do except
salat».

b) The Ahadith which were rejected by Imam Malik despite the fact that
they had not been abrogated”.

(1) Al-Muwata’, Yahya Al-Laithis narration, pabe 596.
(2) Sharrh Tangih Al-Fisul, page 455, Tarteeb Al-Madarik, vol. | page 87 and 88,

(3) Al-Estidlal Bi Amal Ahlu Al-Madinah, Ustaz Umar Al-Jeidi, Imam Malik's
Nadwah, vol. 2, page 261.
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- «The opinion that is indisputable by one of the inhabitants in (all
cities)».

- «The opinion that is still favoured by the inhabitants of our city».

- «The opinion that heared from the scholars is».

- «The opinion that still exist in practice is».

- «Our opinion is».

- «To us the opinion of scholars is».

The second part comprises some phrases denote the approval of Imam
Malik to what he saw, heard or what he felt.
The phrases are:
«The lovable of all I heard».
«The best I heard».
«I heard from the scholars».
«I have been informed that some scholars».
Examples From Imam Malik’s arguments against Ahlu Al-Madinah’s
practice and his refutation to the report of the singles:

1-

Imam Malik reported that Abdullah Ibn Umar said that the prophet.
peace be upon him had said: «The saler and purchaser are free in choice
to sell or purchase, if they agreed on the deal and both of them left the
place where the deal was struck, then, both of them are obliged by this
deal. The seller is obliged by his selling and the purchaser is obliged to
buy the item agreed upon, unless there is agreement of choice between
them»". Augba said that this was not known to us and he did not
advice someone to follow it. Imam Malik did not abide by this report
because it was contrary to Ahlu Al-Madinah's practice.

Imam Malik reported that Amrah Bint Abudur-Rahman said that two
men cursed each other at the reign of Umar Ibn Al-Khattab, one of
them said to the other». «By Allah, my father was not adulter nor my
mother». Then Umar was consulted in this regard and one of the
present said that the man praised his father and others said that his
father had other praising other than this and we see that he should be
lashed and then Umar ordered that the man to be flogged 80 lashes.

(1) Al-Muwata’, Yahya Al-Laithi's narration, page 466,
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a)

b)

)

The practice of Ahlu Al-Madinah is in harmony with the report of the
singles through reasoning.

The practice of Ahlu Al-Madinah to be in concurence with one report
of singles opposing another one. The practice of Ahlu Al-Madinah is
favoured for the report that suit them,

The practice of Ahlu Al-Madinah to be in opposition to all reports. If
the practice came through narration then the report of the single should
be dropped and there is agreement with Malikis in this regard as well as
the verifiers and others. If the practice came through reasoning then the
report of the single should be given the priority according to the
majority of scholars but Malikis are in disagreement in this regard."

Terms Used by Imam Malik Concerning Ahlu Al-Madinah's Practice:
It comprises three parts:

a)
b)
©)

Agreement and consensus.
Approval to what he had heard.
Disagreement and non-applicaton.

The first part subdivided into two branches:

i)

ii)

Attribution to the Prophet peace be upon him in confirmation or
negation. Imam Malik used to say the following term to show his
agreement and disagreement:

- «The Sunnah followed that and we have no objection to it».

- «The constant Sunnah to us which does not generate disagreement».
- «This is not the Prophet's Sunnah».

Attribution to Imam Malik without evidences from the Holy Book or
the Sunnah in which agreement and consensus were obtained
consequently. Imam Malik's terms used in this regard are as follows:

- «Our unanimous opinion is».

- «Our indisputable opinion is».

- «The opinion realized by the people and scholars of our city is».

- «The opinion which is now followed and followed by the

predecessors».

(1) Tarteeb Al-Madarik Li Al-Qadi Ayadh, vol. 1, pages 50 and 52.
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b) legitimate deeds such as S’'a and mudd (types of measures used in
Zakat).

c) Not setting rules for matters such as vegetable zakat.

d) The Prophet peace be upon him acknowledged the deeds of Ahlu
Al-Madinah and it has never been reported about his that he rejected
some of their deeds.

Second Rank:

This includes the deeds of Ahlu Al-Madinah and their consensus through
independent reasoning evidences.

Argument of Each Rank:

Concerning the First rank, it should be followed and dropping all that
comes into conflict with the report of the singles or the analogy of
Maliki.®” They are many scholars who are of this opinion, among them are
Shafeis®. As for Imam Malik, he protested against Ahlu Al-Madinah’s
practice. Imam Ahmed Ibn Hanbal said: «If Ahlu Al-Madinah reported a
Hadith and they followed its contents, in my point of view that is the best
thing to be done»®.

‘The Argument of the Second Rank:

The practice of Ahlu Al-Madinah through independent reasoning is not
authoritatie and for this reason the majority of scholars give precedence to
the report of the singles over analogy, among themthe verifiers of Maliki
school despite the fact that some Maliki jurists recommend to be
favoured.)

Classification of the report of the singles according to the practice of Ahlu
Al-Madinah:

Al-Qadi A’yadh said that the practice of Ahlu Al-Madinah and the report
of the singles comprise three parts:

(1) Ahkam Al-Fisuol Li Al-Baji, pages 483 and 484,

(2) Tarteeb Al-Madarik, vol. 1, page 49, Ahkam Al-Fisuol, page 398.

(3) Asoul Mzhab Imam Ahmad Ibn Hanbal, Al-Furki, Dr. Abdullah Ibn
Abdul-Muhsin, Moa’ssasat Ar-Risalah, Beirut, 1410H, page 398,

(4) Ahkam Al-Fisoul Li Al-Baji, page 482.
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sometime and died there. It became the abode of the Caliphs after the
prophet (Pbub). Abubakar Al-Sidiq succeeded the prophet and ruled
according to the Holy Book rules and the Sunnah. If there was a problem
and he did not find a solution for it. He used to consult the companions in
order to obtain their opinions pertaining to this matter. Umar Ibn
Al-Khattab, Othman Ibn Afan and Ali Ibn Abe Talib peace and blessings
of Allah be upon them followed the suit of Abu Bakkar as well as their
folowers. Some of the followers objected to the practice of Ahlu
Al-Madinah as reported on the Fatwa (rule) of Sa’eed Ibn Al-Al-Maseeb
when he was asked whether it was possible for a man in state of Thram
(consecration) to marry or not. Ahlu Al-Madinah had unanimously agreed
to separate between the Hasband and wife'"). Those followers had
preceded Imam Malik in opposing Ahlu Al-Madinah’s practice and he
succeed them and followed their suit. As for his disagreement to follow the
practice of Ahlu Al-Madinah despite the fact that he is a successor rather
than an inovater because he used to issue many fatawa (rules) and in some
of these fatawa were contradicting each other®.

Ahlu Al-Madinah's practice:

They reported and conveyed the Ahadith (sayings) of the prophet peace
be upon him. They traced his Ahadith according to the reports of the
trustworthy narrators of Ahadith. Therefore, they were distinguished from
other cities inhabitants to decide rules.

Ranks of Ahlu Al-Madinah in Malik’s view:
First Rank:

This includes the reports of Ahlu Al-Madinah concerning the Ahadith

which were passed on by the mass and the majority of scholars from the
ime of the Prophet and they used to practice it. This ranks comprises four

things:

a) legitimate utterance such as Azan (calling for prayer).

(1) Sunnan Al-Bihagi, vol, 5, page 67.
(2) Al-Istedlal Bi, A’mal Ahlu Al-Mdinah, Al-Jeidi Umar, sec Imam Malik's Nadwa,
vol. 2, page 253.
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does not break one’s fasting" according to the Hadith «who eats or
drinks unintentionally while he/she is fasting to complete fasting
because he/she has been watered and feeded by Allah»®. According to
analogy a person in this case, his fasting is broken because fasting is
abstaining from drinking and eating and this was the opinion of Imam
Malik,® but analogy is refuted according to the said Hadith.

2- The fetus of animal is considered slaughter according to the slaughter
of its mother®. Abu Sa’eed Al-Khadri asked the prophet peace be
upon him that they Slaughter a she-camel, cows and goats while they
were pregnant, would they discard them or eat them (fetus)? the
Prophet peace be upon him replied that eat it if you like it because the
slaughtering of a fetus is the slaughtering of its mother.©

This rule is contradictory to analogy because according to Islamic

Shari’a everything is suspected to cause harmful is forbidden as well as

everything in which blood is concentrated and fetus in its mother is

likewise™. But analogy here in this case is refutable because the majority
of scholars derived their evidece according to the above-mentioned Hadith.

There are many examples mentioned by Ibn Al-Qayyim™ in his reply to
those who advocate analogy and he refuted their arguments and urged the
abidance by the Sunnah,

Disagreement to follow Ahlu Al-Madinah’s Practice in giving Priority to

the report of the single:

The practice of Ahlu Al-Madinah in Imam Malik’s view and his argument:
Al-Madinah was the place where the Prophet (Pbuh) migrated to and it

witnesed the revealation of the Qur’an. The prophet lived in it for

(1) Al-Hidaya Li Mirghinani, vol. 2, page 62.

@) Fath Al-Bari, vol. 4, page 155, Sahih Muslim, vol. 2, page 809.

3 Al i Sharrh Al-M , Ad-Dhlawi, Waliu-Allah, Dar Al-Kutub
Al-Almyyah, Beirut, 1403H, vol. 1, page 305.

(4) Naylu Al-Awtar, vol. 4, page 283 and 284.

©) ZA’s-Slunh Al-Kabeer Li Derderi Ma'a Hashiyat Ad-Disouki, Darul-Fikr, Beirut, vol.

page 114,

(6) Sunnan Abi D'aud, vol. 3, page 103, Musnad Imam Ahmed, vol. 3, page 103.

(7) Takhreej Al-Firou' Ala Al-Ausoul Li Zingani, page 365.

(8) Alam Al-Mawagi'een, vol. |, page 246,
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Al-Khattab addressed the Muslims and said: «have any of you heard the
Prophet peace be upon him ruled in matters related to fetus?». Then Haml
Ibn Malik stood and said, that there was two ladies quarrelled and one of
them hit the other who was pregnant, As a result, she miscarried. Then, the
Prophet asked the lady who hit the woman to free a he or she slave in
compensation for the crime she committed, The Umar said: Allahu Akbar
(God is great) and said hadn’t we heared this, we would have used out
reasoning."” Also, Umar had abndoned to apply analogy to evaluate the
blood money of fingers?). and toes (It is ten camels for one finger or one
toe)™. All these rules by Umar Ibn Al-Khattab were not rejected by one of
the companions and then it became a consensus'. This rules confirm the
priority of the report of the single over analogy.

Rationality of Scholars:

1- The majority of scholars derived their evidence concerning the priority
of the report of the single over analogy according to the argument that
the report is the prophet’s words, therefore, the prophet (Pbuh) is not
subject to commit errors while those who depend on their reasoning are
subject to commit mistakes."”

2- The report of the single is favoured over analogy and it is far from
doubt because the probability of commiting mistakes by applying
reasoning is too much.

Examples of contradication Between the report of the single and analogy:

1- If a fasting person drinks or eats unintentionally while he is fasting that

(1) Al-Musanaf Li Abdul-Razik, vol. 10, page 58, As-Sunnan Al-Kubra Li Al-Baihaqi,
vol. 8, page 114,

(2) Fath Al-Bari, vol. 12, page 226, Subul As-Salam Sharrh Bulugh Al-Muram, vol. 3,
page 503.

(3) Sunnan At-Tirmizi, vol. 4, page 13.

(4) Al-Ahkam Li Al-Adami, vol. |, page 296, Hashiyat At-Tiftazani Ala Sharrh
Al-Adhad Li Mukhtasar Al-Muntaha Al-Ausuoli Li Ibn Al-Hajib, At-Tiftazani,
Sa'sdudin, died in 791H, verified by Sh'aban Muhammad Ismail, Al-Azhr Colleges'
Library, Al-Azhr, 1393H, vol. 2, page 57.

() Takhreej Al-Firou' Ala Al-Ausoul, Az-Zingani, Shihabuddin Mahmoud Ibn Ahmed,
died in 656H, verified by Dr. Muhammad Adeen Saleh, Mu'assasat Ar-Risalah,
Beirut, 1404H, page 363.
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As for the report of the singles it is subject to forgetfulness and fabrication
of the Narrator and this is not applicable in analogy”.

What Imam Malik means is the general rule of the basic fundamentals
and Islamic rules abided by. For him analogy to be given priority over the
report of the singles only when there is a contradiction among these rules
and fundamentals.

Al-Qarafi has heard from Al-Qadi Ibn Ayadh and Ibn Rushd that
analogy to be given precedence to the report of the singles according to two
opinions.

Shafei and Hanbali Schools of thought and majority of Scholars:

The Majority of the prophet’s (Pbuh) companions and their followers as
well as Imam Shafei, Ahmed Ibn Hanbal, Abu Hanifa and some Maliki
scholars are of the opinion that the report of the singles is to be given
priority over the analogy if it has been proved that the Hadith is said by the
prophet peace be upon him™. The majority of scholars have proved their
argument according to the Sunnah, consensus and rationality. From
Sunnah they have reasoned out in line with Ma’az Ibn Jabal’s Hadith that
when the prophet peace be upon him sent him to Yemen as a judge, the
prophet (Pbuh) asked him how he was going to judge? he replied that by
the Holy Book. The prophet asked him if you did not find that in the
Book? he said, according to the tradition of the prophet. Then the prophet
asked him, if you did not find that in the tradition of the pophet, what you
would do? Ma’az answered, «I would apply my reasoning». Then the
prophet replied and said: Thank to God who guided his Prophet to this
good choice.”

Also, the majority of scholars have drived their evidence on consensus
agreement according to Umar Ibn Al-Khattabs’s refusal to apply analogy
to pay blood money for the fetus as it was reported that Umar Ibn

(1) Sharrh Tangih Al-Fisul Lil-Qar,fi, page 387 Asul Al Bazdwi, vol. 1,2, page 698, Asul
As-Serkhisi, vol. 1, page 340,

(2) Nihayat As-Suwl, Vol. 2, page 355, Sharrh Tangih Al-Fusul, page 356, Rawdat
An-Nazir, page 72 and 73, Kashf Al-Asrar, vol. 2 page 698.

(3) Sunnan At-Tirmizi, vol. 3, page 616, Sunnan Abi Da'ud, vol. 3 page 303.
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did so and so. Then, the Prophet (Pbuh), bend his legs and turned
towards Qibla and offered two prostration and offered Salam
(Greeting) after them and said to us: «If something happened to me
while | was praying, I would have told you, but | am a human being
like you, 1 sometime forget as you do, if I forget, remind me. If one of
you doubted something while he was praying he had to look for the
accurate and complete his prayer and finally offer two prostration after
the Salam» '

As for analogy in this case the prostration should be offered before the
Salam as Shafei said a compensation is done for a missed thing during
prayer not after prayer. If we offered prostration after the Salam it well be
included in prayer,” Therefore, the Hanafis have abandoned analogy for
this Hadith and they offer forgetfulness prostration after the Salam.

Maliki School of Thought:

The Maliki give priority to analogy over the report of the singles if they
oppose each other because the report of the singles narrated to show the
rule while analogy includes the wisdom behind it." He based his argument
on the narration of Ibn Abbas peace of Allah be upon them that he heared
Abu Hurairah blessings of Allah be upon him narrates, «Don't perform
ablution from what is touched by fire» he said, «If I performed ablution
from a heated water, do you perform ablution from it?» and he heard him
saying: «Whoever carried a corpse of a human being for burial, he should
perform ablution from dry wood.

Analogy is an argument with a consensus of predecessors (Prophet's
companions) while the report of the singles is doubted in its linkage to the
prophet peace be upon him. Therefore, the affirmative analogy is more
convincing than the report of the singles and thus it is better to be followed.

(1) Sahib Al-Bukhari, vol. |, page 177, Sahih Muslim, vol. 1, page 400.

2) Amdat Al-Hawashi Ala Asul Ash-Shashi, page 277,

() Sharrh Tangih Al-Fisul Fi Ekhtisar Al-Mahsoul Fi Al-Ausul, Al-Qarafi, Shihabudeen
Abmed Iba Idrees, verified by Taha Abdr'uff Sa*ad, Azhe's Libeary, Hussein
Ambabi and his sons, 1973, page 387, Al-Ahkam Lil-Amawi, vol. |, page 295,
Tayscir At-Tabeeer, vol. 3, page 116.
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heard the prophet peace be upon him said that while the latter was
leading the Muslims in a prayer and at that time happened a blind man
passed by an fell in a pit and the worshippers laughed and the prophet
said to them after the disappearance of the blind «whoever laughed, he
must repeat ablution and salat as well»”. According to analogy the
abultion must not be invalidated in this case because invalidation of
ablution is due to discharge of impurity and laughing is not an impurity
and for this reason Hanafis have abandoned analogy in line with this
Hadith.?,

Invalidation of ablution due to vomiting according to the opinion of
some jurists" as reported by Aisha blessings of Allah be upon her
«Whoever vomited or bled through nose while praying, he/she should
discontinue praying and make ablution anew and restart praying from
where he/she discontinued unless he/she talked during prayer»‘¥.
According to analogy vomiting does not invalidates ablution because it
is not a type of impurity. It comes out from the top of the stomach and
this is not a place for impurity.” For the said reason Hanafis have
abandoned to make use of analogy..

Forgetfulness prostration to be after Salam (end of Salat greeting) in
case of decrease or increase in prayer” as narrated Abdullah Ibn
Mas’ud May peace of Allah be upon them that the prophet (pbuh)
prayed once and I did not know if he decreased or increased in the
prayer and the worshippers asked him was there anything happened
concering the prayer? he replied, «what was that»?, they told him, he

(1
@)
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)
©)
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Sunnan Ad-Dar Qutni, vol. 1, page 167.

Amdat Al-Hawashi Ala Asul Ash-Shashi, Al-Kankuhi, Mawla Muhammed Feidh
Al-Hassan, Dar Al-Kitab Al-Arabi, Beirut, Lebanon, 1982, page 277.

Sharrh Fatul-Qadeer, Ibn Al-Humam Al-Hanafi, Kamaludeen Muhammed Ibn
Abdulwahid, died in 861H, dar Sadir, Beirut, vol. 1, page 26.

Sunnan Ibn Majah, vol. 1, page 385, Sunnan Ad-Dar Al-Qutni, vol. 1, page 154,
Amdat Al-Hawashi Ala Asul Ash-Shashi, page 277,

Asul Ash-Shashi, Ash-Shashi, Ahmed Ibn Muhammed Ibn Ishag Abu Ali, died in
344H, Dar Al-Kitab Al-Arabi, Beirut, 1402H, page 275.

Asul Ash-Shashi, Ash-Shashi, Ahmed Ibn Muhammad Ibn Ishaq Abu Ali, died in
344H, Darul-Kitab Al-Arabi, Beirut, 1402H, page 275.
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link between them. As for analogy and the report of the single if both of
them are uncertain and for favouring between them necessiates follow-up
of a general rule to show the strength of uncertainity in both, then the
strongest of them should be followed." Favouring between the report of
the singles and analogy should be left for the resoning of a jurist to apply
reasoning in each one by ascertaining the application and then he will be
rewarded accordingly. If the reason is not proved by a favouring text over
the report of the singles, then the report of the singles should be given a
priority.®
Cases in which the report of the single opposes analogy:
1- Opposition from all sides.
2- Opposition from one side such as one of them to be generalized and the
other is more particular.
Schools of Thought in opposition of Analogy to the report of the single
Imam Abu Hanifa and his companions used to accept every Hadith
affirmed and reported by fair narrators on condition not to be strange
(Hadith) and be given priority over analogy even it is a report of a single.®
As for Isa Ibn Aban, Al-Qdi Abu Zeid Ad-Dabousi and the late Hanafis
are of the opinion that the narration of Ar-Rawi is to be given precedence
over analogy.” They based their argument on that the prophet (Pbuh) has
been endowed with a special faculty in knowledge of words but he couldn’t
know the meaning of each word".

Examples of reports of the singles opposing to analogy whose narrators are

not jurists from Hanafis’ point of view and despite that it had been

accepted by them (Hanafis) and refuted analogy for it sake:

a) Their opinion about laughing which invalidates ablution while
performing salat (prayer) but it does not invaliates ablution while not
performing salt,®’ as reported by Ad-Dar Qutni that Mabad Aj-Juhani

(1) Taysir At-Tahreer, vol. 3, page 120.

(2) Sharrh Mukhtasar Ibn Al-Hajib, vol. 1 page 753.

(3) Asul Al-Bazdawi Ma'a Kashf Al-Asrar, vol. 1, page 703.

(4) The same above-mentioned reference, vol. 2, page 703.

(5) Asul As-Serkhasi, vol. 1, page 34.

(6) Al-Hidaya Ma'a Sharrh Fathul-Qadeer, Al-Murghinani, Burhan Ad-dden. Ali Ibn
Abi Bakr, died 593H, first edition, Al-Matba'a Al-Amiryya, Bulaq, Egypt, 1315 H,
vol. 1, page 34,
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Identification of some terms:

Opposition: It means opposition of two evidences or they are in
contradiction even they are general®.

Fundmentalist analogy which is the fourth
root of the fundamental evidences:

Bringing back the branch to the root for an inclusive reason. Analogy
as a general base which is rich of evidences and branches until it became a
rule for partial cases to be judged to™.

Favouring: To show an adition in one of the two similar contradictory
reports which can't stand independently as an evidence.”

Point of Dispute Explanation:

Despite the opinion of the majority of scholars to give preference to the
report of the singles which is contrary to the analogy®, there is an
elaboration. If a report of the singles comes into an opposition of analogy
and analogy is affirmative therefore, the affirmative analogy should be
given priority over the report of the singles because the rule of analogy is
affirmative and the rule of the report of the singles is uncertain. Thus
affirmation is has priority over uncertainity'® on condition that if analogy
and the report of the singles negate each other and there is a difficulty to

Mukhtasar At-Tahreer Bi Sharrh Al-Kawkab Al-Muneer, Ibn An-Najar,

Muhammed Ibn Ahmed Ibn Abdulaziz Al-Futuhi, died in 972, verified by Dr.

Muhammed Az-Zihili and Dr. Nazih Kamal Hammad, Center of Scientific Research,

King Abdulaziz Univesity, 1400H, Darul-Fikr, Damscus, vol. 4, page 605.

(2) Mukhtasar At-Tahreer Bi Sharrh Al-Kawkab Al-Muneer, vol. 4, page 6.

(3) Opposition between the report of the single and analogy, a master thesis, presented

by student Abdur Rahman Muhammed Ameen Al-Masri, 1399H, college of Shari'a,

University of King Abdulaziz, page 27.

Asul As-Serkhes, As serkhes Abu Bakar Muhammed Ibn Ahmed, died in 490H,

verified by Abu Alwafa Al-Afghani, Darul-Ma'rifah, Beirut, Lebanon, 1973, vol. 3,

page 249.

(5) Bayan Al-Mukhtasar Sharrh Ibn Al-Hajib, Al-Asfhani, Shamsudeen Mahmoud Ibn
Abdur-Rahman, died in 749H, verified by Dr. Muhammed Mazhar Baqa, Scientific
Research centre and Islamic Heritage revival at Makkah, Dar Al-Madani for
publishing and printing, Jeddah, 1406H, vol. 1, page 752.

(6) Taysir At-Tahreer, vol. 3, pages 116 and 119,
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That ye may obtain mercy» "
Allah Almighty says in another surat:

«But not by thy Lord

They can have

No (real) Faith

Until they make thee Judge

In all disputes between them

And Find in their souls

No resistance against

Thy decisions, but accept

Them with the fullest conviction®.
There is another evidence in the Holy Qur’an to the Sunnah as in the verse:

«O ye who believe!

Obey Allah, and obey

The Messenger, and Make

Not vain your deedsy®

These above - mentionéd verses are clear evidences to the argument of
prophet Muhammed peace be upon him and it is obligatory for Muslims to
abide by and comply with.

Here, we can follow three ways to prove the argument of the report of a
single and its obligation to be followed:

a) What is reported successively about the prophet peace be upon him in
ordering his envoys and governors to teach people everything relating
to affairs of Islamic rules.

b) What is known through succession reports shows us that the prophet’s
companions resort to the report of a single when an event occurred.

¢) To apply the report of a single is for the purpose of deterance an
expected harm which necessiates application of such report in order to
avoid that harm and the right thing Muslim has to do when hearing that
the prophet peace be upon him did so, we have to follow his example
otherwise, we will be punished accordingly. Ibn Sereij and his followers
used this reasoning as proof and obliged others to follow it.

(1) Surat Al-i-‘Imran verse 132,
(2) Surat An-Nisa, verse 65,
(3) Surat Muhammed, verse 33,



THE REPORT OF A SINGLE BETWEEN OPPOSITION
OF ANALOGY AND DISAGREEMENT OF
AHLU AL-MADINAH PRACTICE

By: Nasir Ibn Talha Ibn Hassan Al-Sheibi*
The report of a single in
opposition of analogy:

Most of the juristic rules have been attested by the report of a single as
analogy is considered to be the basic support for deriving rules for events
and problems which Qur’an and Sunnah (tradition) have not shown any
explicit rule for it. the report of a single is a narration related by one person
or two or more without taking into account the number of narrators
whether it is less known tradition or a succession narration."” Shafei school
of thought denotes it as a narration of Hadith which does not reach
trustworthy successive reporters of Hadith whether they are few or more in
number.®

Argument of the report of a single:

The report of a single is part of the noble Sunnah and most of the
Sunnabh is a single report and the argument of the purified Sunnah is biding
and Muslims must follow and abide by it ® according to the
commandments of many verses mentioned in the Holy Book as Allah
Almighty says:

«And obey Allah

And the Messenger

(*) A member of Al-Sheibi family, custodians of the Holy Ka’aba. He was born in
Makkah in 1377H. He was schooled in Makkah and now works at Umul Qura
University, Makkah as a secretary for higher studies, Faculty of Shari'a and Islamic

Studies,
(1) Asul Al-Pazdawi Bihamish Kashf Al-Asrar, Al-Bazdawi, Fakhr Al-Islam Ali Ibn

Muhammed, Al-Da'i office, c/o Hassan Helmi Ar-Rizawi, 1307H, vol. 2, page 690.

Nihayt As-Sul Fi Sharrh Minhaj Al-Wusul, Al-Asnawi, Jamaludeen Abdul-Raheem,

Died in 727H, Dar Al-Maktaba Al-Almiya, Beirut, 1984, vol. 2, page 320,

(3) Ar-Risalah, Shafei, Muhammed Ameen Idrees, verified by Ahmad Muhammed
Shakir, Darul-Fikr, pages 32-33.
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b)

matter for the fact that the company had not started yet. If the
company started to deal in interest after that, the subscriber has to halt
his subscription.

If he couldn’t, he should estimate the percentage of prohibited

profit. It is most safe for the subscriber to quit subscribing in the said
company by demanding from the administration of the company to
compensate his shares by the current prices.
Purchase of the said company shares or subscribing in it after it started
practicing its usurious activities in transaction, scholars are in
agreement that subscription or purchase of shares of such company is
forbidden and invalid because it lacks one of a contract conditions that
is to say the sold item to be permissible'", Here the sold items are
shares but the deal is based on interest.

Thefefore, the contract should be annulled and the subscriber should

demand from the other party (the company) to recover his sum,

Our latest supplication is praise be to Allah, the cheirsher of the worlds,

and may blessings and peace of Allah be upon his noblest prophet as well as
his family and his companions.

(1) Mawahib Aj-Jaleel, vol. 4, pages 263 and 264, Al-Majmo'u, vol. 9, page 244,

Al-Mughni vol. 6, pages 358 and 359.
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unacceptable to imagine a dirham of usury equals the sin of committing
adultery thirty six times.

To respond to this, I can say as Al-Taibi said that the sin of usury is more
severe than committing adultery because the one who devours usury
disobey Allah and his Messenger and he tries to use his unstable mind and
Allah says in this concern: «If ye do it not, take of war from Allah And
His Messenger». As for adultery it is legally and mentally clear and
deterrent rules have been prescribed relevant to those who envolved in it.
Devouring of usury violates sunctity of Allah while adultery tears modestly
gown."”

Ibn Taimiyyah says that if law and mind come into conflict, law should
be given priority because mind believes in law while law does not always
accept the justifications of mind.® Evidence numbr four is the Hadith of
the prophet (Pbuh) that he had prohibited to participate with a Jewish or a
christian in a sale unless it is controled by a Muslim.

If someone said that this Hadith is Mursal' nd it is a kind of weak
Hadith and therefore, it is not acceptable to be an argument. In response to
such statement, the majority of jurists, Hanafi, Maliki and Hanabilah are
in agreement that the Mursal Hadith is an argument. Imam Ash-Shafei also
used it to argue with but he conditioned it.

The rule reached to by the Researcher:

Scholars are in agreement that items contracted to should be permissible
otherwise they are invalid.™ For explanation of a rule on shares of
companies whose capitals are permissible but it deal in interest, it must be
divided into two parts:

a) Subscription: If subscription is concluded at the time of its
establishment or after or before it starts to deal in interest. The
subscription in this case is permissible because the contract met all the
legal conditions and this subscription did not include any prohibited

(1) Al-Fath Ar-Rabani, vol, 15, page 69.

(2) Dar' Ta'arudh Al-A'gl Wa An-Nagl, vol. 1, page 138,

(*) Narrated by a successor directly from the prophet (Pbuh) without any other
companion in between,

(3) Al-Milkiyah Wa Nazariyat Al-A'gd, page 265.

=
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Will not stands one whom

The Satan by his touch

Hath driven to madness».

Evidence number two is a Hadith of the prophet (Pbuh) that «All
pre-Islamic usury is renounced». Therefore, usury is forbidden in shares as
in others. To me, sale of shares is permissible as the Almighty Allah says:
«But Aliah Permitted trade», and shares are prohibited due to usury but
this prohibited ones can be permissible on condition that prohibition
should be estimated and deducted from it 50 as to clean it and the deducted
amount can be spent in charity. By doing so shares would be free of usury
and consequently the sale is valid.

1- To refute the statement of those who say that purchase and sale of such
shares is permissible and they acknowledge at the same time that it is
prohibited but they hold the administration of the companies
responsible for such practice. To joint between two opposites is
impossible mentally and from Shari’a point of view because man can’t
walk in two opposite directions at the same time. They acknowledge
that it is forbidden and they consider the administration is the sinful
and at the same time they see the permissibility of buying of such
prohibited shares. How come we accept this contradictory statement?
If they argue that Allah has permitted it «But Allah has permitted
trade». To me, the trade refered to is not applicable to permission of
such shares and trade can be permissible in other types of trade not the
ones Allah and His Messenger prohibited.®”

2- Estimation of prohibition and its deduction do not make purchase of
shares or subscription in such companies permissible because sale
contract conditions stipulate the sold item to be permissible. As for the
shares, they are prohibited due to the usury.

Evidence number three is the Hadith of “‘If a man knowingly devours a
dirham of usury is more severe than commtting adultery thirty six times’":
This Hadith is not authenticated as stated by Ibn Al-Jouzi but As-Saiyouti
had corrected that statement and it is also defended by Al-Hafiz Ibn Hajar.
Therefore, this Hadith is authenticated. If someone said that it is mentally

(1) Ar-Risalah, page 232.
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ii) The rule is unacceptable due to the fact that if we filled a cup up to one
tenth of it with wine and we filled the rest of the cup with water or any
permissible juice. Is it permissible to drink such kind of mixture? of
course not. Therefore, their argument to apply the rule of «majority is
dominanty is unacceptable.

4- The above rule is refuted by the rule «if permissible and prohibition are
mixed up, the whole thing will be prohibited»."”
Fifthly:

The rule of «Anything that can not be averted, is pardonable». This rule
can't be'an evidence to permit purchase of shares of a company deals in
interest because its shares can be averted by not subscribing in it or
purchase its shares. By doing so no harm will result to such act.

Sixthly and sevenly:

Those who are of the opinion that it is permissible to subscribe or buy
shares of a company that deals in interest, used norms as an argument to
permit such purchase or subscription and justified their argument that
Muslims are not living in an age in which the Islamic system is applied. We
can refute their argument that norms can’t be an argument unless it does
not come into conflict with Qura’nic verses or Sunnah. Prophibition of
usury is mentioned in the Qura’n. Therefore, norms can not be accepted as
an argument because it oppose with the Qura’nic verses in this connection.
As for the application of Shari’a, Muslims should abide by it at any time
and at any place. As for transactions to be build on intentions rather than
permission. There is no permission mentioned in the Qura’n, Sunnah or
consensus to permit usury and disobediance can’t be a cause for permission
if it is available,®
Discussions of Evidences of those who are of the Opinion that subscription
and purchase of Shares of companies deal in interest is impermissible:

Evidence number one is verses from the Holy Qura’n:
«Those who devour usury

(1) Al-Ashbah wa An-Naza'ir Li As-Sayouti, page 117,
(2) Al-Froug, vol. 2/33; Kashaf Al-Qina’, vol. 3, pages 181 and 182, Majalat Al-Ahkam
Ash-3harai'yah, Matn 243,

-44.



* Vol. V1, 1994, 213t Edition, Contemporary Jurisprudence Rescarch Journal *

Thirdly:
Mixture of little prohibited profit with the dominant permissible one is
rejected for two reasons:

i) What is being reported that the Sheikh of Islam Ibn Taimiyyah is of the
opinion that mixture of permissible and prohibited do not make the
mixture prohibited, but as a result estimation should be carried out for
both and be given to its beneficiaries.”” This report does not contain
proof on a usurious contract. The Sheikh has stated (if suspected) and
in the case of shares there is no suspicion but on the contary there is
certainity to buy a prohibited shares.

ii) Their evidences are rejected due to the explicit statement of the prophet
(Pbuh) «permissible is clear and prohibited is explicit and between them
there are matters resemble to each other, not many of people among
you know the difference between them. Who wards off suspicion, saves
his religion and his honour...». Therefore, in some matters there is a
resemblance, that to say in its prohibition or its permissibility. As for
the usurious shares there is no suspicion, it is certain that it is
forbidden.

Those who are of the opinion that whoever owns usurious shares should
estimate the prohibited interest and deduct it and spend it in charity. To
refute this view, estimation of prohibited percentage of profit and its
deduction does not allow subscription or purchase of shares from such
companies. As for repentence after deduction of the prohibited percentage.
To me, this is not a repentence because conditions of repentence are to quit
the wrongdoing immediately, determination not to repeat it again, and to
be sorry for what he had committed. Ibn Al-Qayim said that: «repentence
is impossible as long as one still doing wrong».?

Fourthly:

The rule of «<Majority is dominant»:
This is refuted to the following:

i) Juristic verdicts are not legal proofs as stated by scholars but they are
rules of interrupted majority.

(1) Majmou’ Al-Fatawa, vol. 29, page 321.
(2) Madarig As-Salikeen, vol. 1, page 202, Al-Adab Ash-Shari’yh, vol. 1, page 61.

s
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i. The sale of a she-goat and the like is not prohibited unless there is
an exception. While usury is clearly forbidden.

ii. If analogy is needed to be applied, a unifying cause must be existed
between the two compared things. As for the sale of shares of
companies deal in interest, there is no cause, because the reason
behind forbidding the sale of a lamb in his mother’s belly is due to
uncertainity of its sex, freeness from defects and guarantee of
delivery."

This reason is inapplicable in usury because usurious interest are known
and non existance of risk. Therefore, the cause of comparision between the
compared and the compared to is different and thus analogy is
inapplicable.

Secondly:

«Public necessity can be the same as the private one». Their argument is
that by probibiting sale and purchase of shares will result in edmbarrassing
and discomfort of public to invest their money. These evidences and
argument are unacceptable for three reasons:

i) We do not prohibit sale and purchase of shares, but we are only
prohibit the usurious ones or the ones run contrary to legal rules.

ii) Embarrassment and discomfort can’t be averted by buying and
purchasing usurious. They can invest their money in permissible
investment in agriculture, trade, industry and the like. Necessity rule
can be applied only when it touches all member of public.”’

iii) If there is a necessity, its rules to permit the prohibited matter should
not come into conflict with stated rules and consensus.” Thus
necessity rule argument is rejected because it does not meet its
stipulations due to existence of texts prohibiting usury whether it is little
or big.

(1) Muntaga Al-Akhbar and its interpretation, vol. 5, page 149,

(2) Al-Madkhl Al-Fighi Al-A'am vol. 2, page 997 Al-Muwafaqat, vol. 2, page 107,
Al-Manshour Li Az-Zar'kashi, vol. 2, page 340,

(3) Sharrh Al-Qaw'id Al-Fighiyah, page 210.
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7- Stipulation of Legitimate purpose:

The majority of scholars stipulate the aim behind it to be legitimate. If it
is prohibited then the contract is prohibited and become invalid according
to Maliki, Hanablih and Thahiriya."

According to Shafei school of though if the purpose of sale is
probibiteda’ such as selling of grapes for the purpose of wine, the contract
is invalid.

All scholars are in agreement that if the purpose of a sale is unlawful, the
contract is prohibited and the parties inolved should be punished®.

Discussion of Evidences:
Firstly: Discussion of Evidences of those who permit subscription:

Arguing by the rule of «it is permissible together but prohibited
independently», This is unacceptable for many reasons:

a) Itis not allowable to resort to independent reasoning in matters for
which there are clear rules mentioned in the Qura’n because the
Almighty Allah says, «And Forbidden usury» and «and give up what
remains of your demand, for usury». Buying of shares from a company
deals in interest leads to usury and this is disobediance of Allah’s
commandments and runs contrary to Qur’an version.

b) Juristic verdicts are not legal proofs as stated by scholars of
Jurisprudence and fundamentalism. Legal proofs are of two kinds,
agreed upon such as Qur’an, Sunnah and consensus and disagreed
upon evidences. Juristic verdicts have not been classified in both
categories.

¢) «'‘Itis permissible together but not independently’’. This rule is not

applicable in matters have already been prohibited by Allahy.

Analogy of purchasing shares of companies deal in interest with the

sale of a lamb as a result of selling its mother is not acceptable for two

reasons:

d

-~

Al-Mudawanah, vol. 4, pages 424-426, Al-Muhala, vol, 9, page 653 and 654,
Al-Mughni, vol. 4, page 20.

(2) Al-Aoum, vol. 3, page 74.

(3) Muntaqa Al-Akhbar Ma'a Sharrhi, vol. 5, page 154, Al-Farq Bain Al-Bei” and
Ar-Riba, page 68.

=
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4-Al-Khillal's Narration:

Al-Khilal narrated that Atta had said: «The prophet (Pbuh) has
prohibited to share with a Jewish or a christian unless sale and purchase is
controled by a Muslim»." This Hadith has been reported in a formula of
prohibition and that denotes forbidden and mvahduy

5- Usury Suspicion invalidates the sales of Muzabanah ud M!Ihlqlll( !

Suspicion of usury in these types of sales invalidate it due to expectation
of usury. If this is the case of a suspected matter, how about a certain usury
as the case in the companies accept deposit and offering loans in return for
interest? It must be strongly prohibited. The sale of Muzabanah and
Muhagqalah is prohibited according to the agreement of scholars in this
matter. While the majority of scholars consider it vain'® sale, the Hanafi
consider it as a sale at a profit™, The evidence that Muhaqalah and
Muzabanah sales are prohibited is the Hadith reported by Ibn Abbas that
the prophet (Pbuh) has forbidden Muhagalah and Muzabanah. )

6- The contract is invalid because one of its pillars is defected:

One of the contract terms is the item needed to be sold. Jurists say that
contract can be concluded unless it meets all its conditions such as the item
needed to be sold should be permissible, if the item is impermissible the
contract is invalid and not to be accepted such as the sale of a dead animal,
wine, pig and usury. Scholars have conditioned that the sold item should be
of use.(5)

As for the said company, the sold item is the shares and it became
impermissible because of usury. Therefore, the majority of scholars are of
the opinion that this type of sale is invalid.

(1) Al-Mughni, vol. 7, page 110,

(*) A contract of barter in dates.

(*) Saleof wheat in its ears for pure wheat (while in growth).

(2) Al-Muntaqa, vol. 4, page 243, Nihayat Al-Muhtaj, vol. 4, page 157, Kashat
Al-Qina’, vol. 3, page 258, Al-Ferou’, vol. 4, page 159.

(3) Bada'i As-Sana'j, vol, 5, page 194, Radd Al-Muhtar, vol. 4, page 109.

(4) Sahih Al-Bukhari Bi Sharrhi, vol. 4, page 384,

(5) Bada'i As-Sana'i, vol. 5, pages 299, 300 and 304, Mawahib Aj-Jaleel, vol. 4, pages
263 and 264, Bidayt Al-Mujtahid, vol. 2, page 172, Al-Majmou’, vol. 9, page 244,
Al-Mughni, vol. 6, page 358,
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matters are not part of Shari'a and therefore, they are invalid." the
Messenger of Allah had said that: «Whoever innovates in our religion®
with matters unrelated to it, his innovation is rejected».

Al-Hafiz Ibn Hajar said that, the above-mentioned Hadith is an evidence
to annul all prohibited contracts and rejection of innovation because they
are not part of the religion and therefore, must be rejected.”

2- The prophet peace be upon him said that: «All pre-Islamic usury is
renounced, you deserve only your capital sums deal not unjustly and ye
shall not be dealth with unjustly, O my nation have I informed you, he said
it three times and they replied, yes you have and then he said: my Lord be
witnessed of that, he repeated it three times»

Indication:

Usury as a result of depositing and borrowing from companies dealing
with usurious banks in return for interest is a pre-Islamic usury which
Qura’n has prohibited as well as the Hadith although the Hadith has
prohibited usury «all usury... is renounced» some say that if usury is too
little mixed up with the a big lawful amout is permissible defying all verses
and Ahdith in this regard.

3- Allah Has prohibited usury whether in big or small sum:

The prophet’s tradition has never excluded any amount of usury and
never refered to usury mixed up with ample lawful amount. Ibn Abdullah
Ibn Hanzallah stated that the prophet (Pbuh) has said: «A dirham of usury
is eaten Knowingly by a man, is like committing adultery thrity six
times».*) The dirham is the smallest unit of money and that indicates the
explicit forbidden of usury.

(1) Ershad Al-Fehoul. page 111; Al-Firoug, vol. 2 P, 82, Hashiyat Ad-Dusougi, vol. 3,
p. 54.

(2) Sahih Al-Bukhari Bi Sharrh Fath Al-Bari, vol. 4, page 301, Sahih Muslim Bi-Sharrh
An-Nawawi, vol. 5, page 312.

(3) Fath Al-Bari, vol. 5, page 303,

(4) Sunan Ibn Majah, vol. 2, page 1015,

(5) Musnad Al-Imam Ahmed Ma'a Al-Fath Ar-Rabani, vol. 15, page 69.
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Deal not unjustly,
And ye shall not
Be dealt with unjustly».”

Indications:

a)

b)

<)
d)

€)

The above-mentioned verses have indicated prohibition of usury and
invalidity of contracts concluded.

Also these verses have clearly stated forbidden of all kinds of usury
whether in small or big sums as Allah Says «And forbidden usury»
because the definite article (the) in Arabic language denotes generality
as stated by the scholars of fundamentalism.?

Fate of those who permit usury is fire and this indicates the gravity of
the sin.

Threatening those who eat usury to be severly punished an indication to
be one of the cardinal sins.

The verse has defined the right of a creditor is only in his capital sum
which he deposited and it is permissible for him if he repented to
recover only his capital sum and the amount more than his capital is
considered unjust and this is an explicit indication of prohibition of
depositing or borrowing loans in return for interest even it is small
amount because this means undeserved acquiring of money by taking
an extra sum plus the capital.”

The four Imams of schools of thought have agreed that the formula of
prohibition which is free of presumptions indicates forbidden.”) Also, they
have agreed that all contracts concluded on basis of usury are invalid
because it is forbidden.” All scholars are in agreement that prohibited

()]
)

3

“)

(5)

Surat Al-Bagarah, verse 279,

Ahkam Al-Qur'an vol. 1, page 241, Al-Feroug, vol. 2, page 94, Al-Ahkam Fi Usoul
Al-Ahkam, vol. 2, page 183,

Ar-riba wa Al-Mua’malat Al-Masrefiya, Li Umar Ibn Abdulaziz Al-Mutrik, Pages
145 and 146.

Ar-Risalah, pages 217-343, Kashf Al-Asrar, vol. 1, page 256, Al-Burhan, vol. 1, page
283, Al-Musswadah, page 81, Sharrh Al-Kawkab, vol. 3, page 83, Ershad Al-Fuhoul.
page 110.

Al-Ahkam Fi Usoul Al-Ahkam, vol. 3, page 54, Jam' Al-Jawami, vol. 1, page 393,
At-Tamheed, vol. 1, page 369, Manh Aj-Jaleel, vol. 2, page 550.
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«Those who devour usury
Will not stand except
As stands one whom
The Satan by his touch
Hath driven to madness
That is because they say
«Tradeis like usury,»
But Allah has permitted trade
And forbidden usury
Those who after receiving
Admonition from their Lord,
Desist, shall be pardoned
For the past; their case
Is fer Allah (to judge);
But those who repeat
(The offence) are companions
of the Fire: They will
Abide therein (For ever)»"”
Allah says in another verse:
«0 ye who believe!
Fear Allah, and give up
What remains of your demand
For usury, if ye are
Indeed believers».”
Also, in another verse He stated the following:
«If ye do it not,
Take notice of war
From Allah and His Messenger:
But if you repent
Ye shall have
Your capital sums:

(1) Surat Al-Baqarah, verse 275.
(2) Surat Al-Baqarah, verse 278,
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4- Majority is dominant™:

This rule has been mentioned by jurists of jurisprudence and
fundamentalists and disagreed in minors things such as the case of selling
a pregnant animal and the like. Al-Bahouti said that if most of a dress is
made up of silk, it is prohibited to be worn like a dress wholey made up of
silk, because the dominant part is treated like the whole thing.

5- Something which can’t be ward off, it can be pardonable:®

Sheikh Abdullah Ibn Manee'a stated that shares are permissible under
this rule because the amount of prohibited is very little and it can’t be
averted or avoided. This rule serves as a repulse against embarressment in
order to lessen the impurity. It has been stated that Al-Baji had said that
things which can not be averted, are pardonable. Al-Bahouti said that
everything that is hardly to be drained such as Makkah road factories can
not be considered as impure due to urine or others unless there is a change
in taste, colour or smell.

6- Application of Norms which don’t come into conflict with Shari’a
rales:®

It became nowadays a customary to deposit or to borrow from
companies in return for interest. Therefore, purchasing of shares are
permissible from such companies.
7- Muslims now live in an age dominated by the capitalist and socialist
systems and there is no traces of Shari’a application and therefore, it is very
hard for Muslims to achieve suddenly what they are looking for regarding
transactions on permission rather than intentions, on consensus rather than
disagreed upon, on pure rather than the suspicious impure ¥
Evidences of Those Who Are Against its permissibility:
The Almighty Allah says:

(1) Contemporary Jurisprudence Research Journal, page 23, Al-Aswaq Al-Maliyah,
page25.

(2) Contemporary Jurisprudence Research Journal, page 25 and the following pages.

(3) Al-Aswaq Al-Maliyah, page 18,

(4) Al-Aswaq Al-Maliyah, page 18,
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application of such sale despite its usurious nature because exchange of
dates must be of the same quality.!" It has been narrated that Ibn
Tayimiyah says that if necessity arises, prohibited matters can be
allowable.” Also, it has been narrated that Al A’ez Ibn Abdul-Salam said
that if prohibited matters prevailed in the socity and lawful maters could
not be obtained, then prohibited matters could be allowed on condition
that to meet the necessity only"

3- Mixture of a little prohibited amount with a big lawful amout:

In this case most of jurists are of the opinion that it is allowable if an
amount is dominant and according to this opinion shares can be
permissible to be bought or sold if the percentage of unlawful is little, in
other words, to offer or take interest from clients.”

The supporters of this opinion have drawn conclusion according to the
opinions of some scholars such as Ibn Taimiyyah and Ibn Al-Qayyim
which say if lawful and unlawful matters mixed up and there is no way to
define each of them, then in this case the whole matter is not probibited but
the percentage of each has to be estimated and consequently to be
distributed to its owners. They have also stated that Ibn Nujaiyim has
permitted purchasing and taking if lawful and unlawful matters mixed up
in a country unless there is a clear indication proves its unlawfulness.” The
supporters of this opinion have disagreed with the opinion which sees that
the shareholder has to estimate the percentage of prohibited in his profit
and deduct it from the profit and be spent in charity.” Therefore, he buy
these shares and keep them to his lawful shares and he can at the same time
continue in investing them.

(1) The same above refneneu

2) C y Jurisprudence R h Journal, page 21, Al-Aswaq Al-Maliyah,
page 26.

(3) Contemporary Jurisprudence Research Journal, page 21, Al-Aswaq Al-Maliyah,
page 19.

(4) Contemporary Jurisprudence Research Journal, pages 21 and 22.
(5) Contemporary Jumprudenoe Research Journal, pages 21 and 22.
6) C porary R h Journal, Al-Aswaq Al-Maliyah, page 22.

(7) Contemporary Jurhpmdence Research Journal, page 28, Al-Aswaq Al-Maliyah,
page 25.
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Evidences of those who see it permissibility

1- Application of it is ‘“allowable together

but prohibited individually’’:

The scholars who see the permissibility of subscriping in companies
which deal in interest based their opinion on the rule of «it is allowable
together but probibited individually» such as the sale of fetus of a pregnant
animal. It is allowable to be sold with its mother, but it is impermissible to
be sold separately. Sheikh Abdullah Ibn Manee'a stated that some
companies of permissible activities may be forced by necessity to ask for
loans from usury banks or to pay interest for it but that interset is very little
and dipped into the permissible profit. According to him application of the
rule «It is allowable together but not permissible individually» can be
considered in this case'”’. So that permissibility of subscription in such
companies can be achieved by applying this rule. The scholars supported
their evidences that a pregnant sheep is permissible to be sold, but it is not
permissible to sell a lamb before its delivery. That is why they are of the
opinion of allowing subscription in companies deal in interest because
interest is mixed with lawful profit. Therefore lawful profit and usury are
mixed and in this case application of the said rule is suitable in their eyes.”

2- Public Necessity can be as individual one:®”

Scholars who support this opinion see that prohibition of purchasing and
selling of shares will lead to embarrassment and discomfort among
members of the community pertaining to non-investment of their
money. They have backed their evidences by citing the permissibility of
selling of dates while it is ripe on the palm tree in order to be eaten in
exchange of another kind of dates because public necessity has forced

= pages 191, 293-298 and 304, Bidayat Al-Mujtahid, vol. 2, pages 172 and 193, Manh
Aj-Jaleel, vol. 2, page 550.

(1) Contemporary Jurisprudence Research Journal, page 19.

(2) Contemporary Jurisprudence Research Journal, page 20.

(3) Contemporary Jurisprudence Research Journal, page 20, Al-Asqaq Al-Maliyah,
Ppages 18 and 26.

(4) Contemporary Jurisprudence Research Journal, page 20, Al-Aswaq Al-Maliyah,
page 26.
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Al-Zarqa’a™ and Dr. Ali Muhiyi Ad-Deen Al-Garah Daghi® Some of
this category see the impermissibility of sale and purchase of shares
from the administrative members of this type of companies and they
areginful if they did so.”. (members).

b) The second category of scholars see the impermissibility in dealing with
companies which deposit its capitals in banks which take interest or
offer loans in return for interest. They are of the opinion that the shares
of such companies must not be purchased. A resolution was adopted by
the Islamic Jurisprudence Assembly during its seventh session held in
Jeddah has prohibited subscription in companies dealing in usury and
the like although its activities are permissible“’. Also, the second
symposium of stock market held in the State of Bahrain has prohibited
subscription in such companies.” Scholars who were of this opinion:
Sheik Abdullah Ibn Beih,” Dr. Ahmed Al-Salusi,” Muhammed Al
Al-Issai,® and Sheikh Badr Al-Mutawali Abdul-Basitt,” All above
mentioned Scholars including The four Imams, Al-Laythi Ibn Sa’ad
and their followers have unanimously prohibited dealing with
companies whose profit is based on interest whether that interest is little
or big except the Hanafi school of thought who sees the invalidity of
such dealing which should be annulled immediately"%

He stated his opinion at the seventh session of the Islamic Jurisprudence Assembly

held in Jeddah, Kingdom of Saudi Arabia, from 12,17 Dhul-Qaida 1412H.

Al-Aswaq Al-Maliyyah Fi Mezann Al-Figh Al-Islami, a research presented to the

Islamic jurisprudence Assembly held in Jeddah at the seventh session of the

Assembly, Dr. Ali Muhiyi Ad-Deen Al-Garrah Daghi, page 25.

(3) Contemporary Jurisprudence Journal, Issue 7, page 29, Money Market, page 25.

(4) Resolution No. 64/1/7, Article G/1 (Firstly).

(5) R dation of the d Symposium of Stock Market, article G/1,
subscription in companies.

(6) Explanation of Diff in opinions pertaining to Money dealing, Shiek Abdullah

Ibn Beih,

Rule on Bourse in Islamic Jurisprudence, Dr. Ahmed Ali Al-Salusi Islamic

Jurisprudence Assembly Journal, Issues 6 and 2 of 1343 and 1344,

Mufahama Hawl Ashm Ash-Sharikat, a research prepared by Ali Mohammed

Al-Issa, contemporary Islamic Jurisprudence Journal, Issue 11, third Year, page 167,

(9) See Al-Fatawa Ash-Shari'yah Fi Al-Masa'il Al-Iqtisadiyah, page 55;

(10) Al-Mabsout, vol, 12, pages 192 and the following ones, Bada'i As-Sana'i, vol. §,=

(2]

=

(7

(8
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RULE ON SUBSCRIPTION IN COMPANIES WHICH
DEPOSIT OR OFFER LOANS IN RETURN FOR INTEREST

By Dr. Saleh Ibn Zabin Al-Marwouqi Al-Bugami(*)

The project in which companies.deal in is devided into three types:

a) Investment in prohibited items such as alcohol, drugs and its
trafficking, growing Hashish and the like. This kind of investment is
completely prohibited.

b) Investment in permissible items such as foodstuffs, vehicles
manufacturing and the like. This kind of investment is permissible
from an Islamic point of view.

c) Investment in permissible items such agriculture, commercial,
industrial or real estate projects but its assets are deposited in banks
which deal in usury and resort to borrow loans from usurious banks if
the need arises. This kind of investment is the focus of this rersearch so
as to know the rule on subscription in such companies and on the sale
and buying of its shares.

Opinions on such companies are of two kinds:

a) Some researchers see the permissibility of subscription in these
companies as well as sale and purchase of its shares justifying their
opinions by saying that the percentage of-interest is very little dipped
into the permissible profit and the shareholders may deduct the
impermissible profit and take it out and it can be spent in charity in
order to clean the profit. Scholars who were of this opinion, Sheikh
Abdullah Ibn Sulaiman Ibn Manee’a'” Sheikh Mustapha Ahmed

-

(' Member of the teaching staff, college of Shari'a, Ummul-Qura' Uniersity (Makkah
Al-Mukarramah).

(1) Rule on dealing in Shares of stock companies in relation of buym; and purchasing,
Sheikh Abdullah Ibn Sulaiman Ibn Manee'a, C porary Jurisprudence Journal,
Issue 7, pages 14,15,17 and 18.
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kind of combination was performed by Aisha and Al-Misswir Ibn
Makhrama'",

Those who disliked to combine Tawafs are Abu Hanifa®, Imam
Malik™, Al-Zuhri, Ibn Al-Munthir, Ibn Umar and Al-Hassan'.
Those who in favor of combination of Tawafs derived their evidences
from:

a) Combination of more than one Tawaf (14 or 21 rounds and so forth) is
not dislikable and there is no evidence to disprove it.
b) Continuation of Tawaf and the two rak’at is not conditioned as Umar
Ibn Al-Khattab offered then at the Zi Tiwa.
¢) Combination of Tawaf was performed by Aisha may Allah be pleased
with her as well as Al-Misswir Ibn Kharmah®,
The other who disliked the combination of Tawafs based their evidences
on the following:
a) The prophet peace be upon him didn’t performed it.
b) Nafi’a Said that Ibn umar used to offer two raka't after every seven
rounds®.
¢) Ibn Umar disliked to combine Tawafs and he used to say: «After every
seven rounds offer two rak’at™. He never combined Tawaf .
In my point of view, the predominant and preferable opinion is to
offer two rakat after every seven rounds because the prophet peace of
Allah be upon him performed it in such way.

(1) The same above mentioned references.

(2) Al-Mabsout, vol. 4, page 47,

(3) Mawahib Al-Jaleel, vol. 3, page 115,

(4) Al-Mughnni, wa As-Sharrh Al-Kabeer, vol. 3, page 402, Al-Majmou, vol. 8, page 63 .
(5) Al-Sunnan Al-Kubra, vol. 5, page 111.

(6) Sahih Al-Bukhari, Ma'a Fathoul Bari, vol. 3, page 484,

(7) Fathul Bari, vol. 3 page 485,
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Those who disliked the two rak’at to be performed at the prohibited time
have based their evidence on:

a) Ibn Umar used to pray the two rak’at of the Tawaf unless the sun rises.
Umar circumambulated one time and mounted his camel and prayed at
Zi-Tiwa”,

b) Most Ahadith (sayings) narrated about Salat (prayer) prohibit offering
prayers at certain times.

Those who in favor of the two rak’at be offered even at the prohibited
time for the obligatory prayers have derived their evidences from the
following:

a) Jubair Ibn Matta’m reported that the prophet peace be upon him said
that: «O, sons of Abdi Munaf don’t prevent whoever circumambulated
around the House to offer prayer, as he wishes whether during day or
night»®.

b) Ibn Malikah narrated that Ibn Abbas circumambulated after Asr and
offered two rak’at®,

c) Umrr Ibn Dinar reported that he saw Ibn Umar circumambulated seven
rounds after al-Fajr (dawn) and offered two rak’at at the station of
Abraham®,

In my point of view, the predominant opinion is the permissibility of

offering two rak’at of the Tawaf at the time prohibited for the obligatory
prayers to be performed at.

Performance of combined Tawafs:

Scholars are in agreement ) that a circumambulator who performed
seven rounds can offer two rak’at after them. But they are in disagreement
on combination of Tawaf, that is to say to peform fourten or twenty one
rounds continuosly and so forth. Those who in favor of it are Shafeis'®,
Hanabilah®, as well as Atta, Tawos, Sa’eed Ibn Jubair, and Ishaq. This

(1) “Sahih Al-Bukhari Ma'a fath Al-Bari, vol. 3, page 488.

(2) Al-Sunnan Al-Kubra, vol. 5, page 92, Awn Al-Ma'boub, vol. 5 page 345.

(3) Al-Mughnni Al-Kabeer, vol. 5, page 55.

(4) Fatul Bari, vol. 3, page 489.

(5) Al-Majmou, vol. 8, page 63, Al-Mughnni Wa As-Sharrh Al-Kabeer, vol. 3, page 402.
(6) The same above mentioned references.

(7) Al-Mughnni wa As-Sharrh Al-Kabeer, vol. 3, 402,
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concern. But they are in disagreement that the two rak’at be prayed in
other places other than the Station. The majority of scholars® say it can be
prayed in other places inside or outside the plaza of the House. Imam
Malik® does not recommend to be prayed in Al-Hijr. Abu Sufiyan
Al-Thawri® narrated that it can be offered in the station of Abraham or
any other place of the House.

The predominant opinion is to be offered in any other place of the
Haram (Ka'ba), but it is preferable to be in the Station of Abraham. It has
been proved that Umar Ibn Al-Khattab performed the two rakat of the
Tawaf at Thi-Tiwa®,

The Prohibited time to offer the two rak’at of the Tawaf:

Scholars® are unaimously agreed that Tawaf is permissible in the time
prohibited to perform obligatory prayers and therfore, the majority of
Scholars are in agreement that the two rak’at can be offered at this
prohibited time. Among those scholars are Shafei™, Ahmad®, Ishag
Al-Thawri®”, as narrated by Ibn Umar, Ibn Abbas, Al-Hassan,
Al-Hussein, Ibn Az-Zubeir, Tawos, Atta, Al-Qasim Ibn Muhammed
Aurwa and Mujahid"?

Some scholars disliked that to be offered in the probibited time"” They
are Hanafis"?and Imam Malik as narrated by Abi Sa’eed Al-Khidri and
Ma’az Ibn Afra""”

(1) Al-Mughnni Wa As-Sharrh Al-Kabeer, vol. 3, page 400, Al-Majmou, vol. 8, P. 49
and 53.

(2) Thesame two above ioned ref Hashiyat Ibn Abdeen, vol. 2 P. 499,
Bada'i As-Sana'i, vol. 3, P. 1145,

(3) Mawahib Al-Jaleel, vol. 3, page 111.

(4) Al-Majmou, vol. 8, P. 62.

(5) Sahih Muslim Bi Sharrh An-Nawawi, vol. 8, P. 50.

(6) Al-Majmou, vol. 8, P, 49,

(7) Al-Majmou, vol. 8, P. 57,

(8) The same above mentioned reference.

(9) Kshaf Al-Qina, vol. 1 P, 452.

(10) Al-Majmou, vol. 8, P. 57.

(11) Al-Majmou, vol. 8, page 57.

(12) Al-Mabsout, vol. 4, page 47, Hashiyat Ibn Abdeen vol. 2, page 499.

(13) Adhwa Al-Bayan, vol. 5, pages 222, and 223, Mawahib Al-Jaleel, vol. 3, page 114,
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Tawaf and he made them up at Zi Tawa. Therefore, they are
0}

obligatory'’.

The predominate opinion, Allah Knows best, is a confirmed Sunnah
because it is not like circumambulation and its rule is different from that
one of Tawaf and it has not been proved to be peformed in group such as
other optional worships. Evidence by the afore mentioned verse is not true.
As for Umar case, it indicates that it is performed outside the Ka’aba, but
it does not mean in any way it is obligatory.

Is the Obligatory Salat replaces the two Tawaf raka’t?

Jurists are in disagreement over this. Shafeis®, Hanabilah® see it can be
replaced by the obligatory prayer as it was reported by Ibn Abbas, Atta,
Jabir Ibn Zeid, Al-Hassan Al-Basri, Sa’eed Ibn Jubair and Ishaq®.

The other jurists who are of the opinion that obligatory prayer does not
replace the two rak’at of Tawaf are abu Hanifa", Imam Malik®, Imam
Ahmed™ and some Shafeis scholars® as reported by Abu thawr, Az-Zahri
and Ibn Al-Munthir®. They said that the two rak’at of the Tawaf are
Sunnah and can’t be replaced by the two rak’at of Al-Fajr (dawn) prayer.

Where the two rak’at of Tawaf to be offered?

It is a Sunnah to pray the two rak’at of the Tawaf behind station of
Abraham «And take the station of Abraham as a place of prayer». It is
recommended to read surat Al-Kafirum (Say: O ye that reject faith) in the
first rak’a and in the second one Surat Al-Ikhlas (say: He is God, the one
and the only). There is no disagreement among the jurists in this

(1) Bada'i A-Sana'i, vol. 3, page 1145,

(2) Al-Majmou’, vol. 8, page 63.

(3) Al-Insaf, vol. 4, page 18, Al-Mughnni Wa As-Sharrh Al-Kabeer, vol. 3, page 401 and
402.

(4) The same above mentioned ref and Al-Majmou’, vol. 8, page 63.

(5) Hashiyat Ibn Abdeen, vol. 2, P. 499.

(6) Al-Madawana, vol. | P. 404

(7) Al-Mughnni Wa As-Sharrh Al Kabeer, vol. 3, page 402, Al-Insaf, vol. 4, page 18.

(8) Al-Majmou’, vol. 8, page 52.

(9) Al-Majmou’, vol. 8, page 36.
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Some of them say it is a confirmed Sunnah. Among them are some

Malikis"”, Hanabilah® and Shafeis®. The others say that they (two rak’at)

are obligatory among them are some scholars of Hanafis¥, Shafeis®,

Malikis'® and Hanabilah™.

Al-Hattab of Malikis is in favor of to be regarded (the two rakat) as the
Tawaf in obligation and devotion™. Those who say it is a confirmed
Sunnah derived their evidences from:

a) The reply of the prophet (Pbuh) to the Bedouin who asked him about
obligations and the prophet (Pbuh) replied they were the five prayers.
The Bedouin asked him, was there any more? Then the prophet (Pbuh)
replied «Non, expect volunteering™.

b) The two rak’at of the Tawaf are not a congregation prayer. Therefore,
itis not obligatory as other optional worships.

Those who say it is an obligatory derived their evidences from the

following:

a) Allah Almighty says:

«And take ye the station
Of Abraham gs a place
Of prayer;»"'?
And this is an order and should be executed.
b) The two rak’at are complementary to the Tawaf. Therefore, they are
obligatory as Sa’e.
¢) It has been narrated that Umar forgot to perform the two rak’at of the

(1) Mawahib Al-Jaleel, vol. 3, page 11, Jawahir Al-Ikleel, vol. 1 page 179,

(2) Al-Insaf, vol. 4, page 18, Kashaf Al-Qina’, vol. 2, page 484, Al-Mughnni Wa
As-Sharrh Al-Kabeer, vol, 3, page 401,

(3) Al-Majmou’, vol. 8, page 51 and 62.

(4) Bada’i As-Sana'i, vol. 3, page 1145,

(5) Al-Majmou, vol. 8, page 51.

(6) Mawahib Al-Jeleel, vol. 3, page 111.

(7) Al-Insaf, vol. 4, page 18.

(8) Mawahib Al-Jaleel, vol. 3, page 111,

(9) Sunnan An-Nisa'i, vol. 1, page 227,

(10) Surat Al-Bagarah, verse 125.
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Imam Malik® and Imam Ahmed® in other narration as reported by
Aurwa Ibn Az Zubeir and Al-Hassan Al-Basti). They (The two Imams)
disliked the reading of Qur’an during Tawaf. While Hanafis - see the
reading of the Qur’an contrary to the first opinion®.

a) Those who recommended the reading of the Qura’n during Tawaf
derived their evidences in accordance with Aisha’s narration that the
Prophet peace be upon him used to say during the Tawaf «Our lord!
Give us good in this world and good in the hereafter and save us from
the torment of the fire». Also, Umar and Abdur Rahman Ibn Auf used
to recite this during the Tawaf and this is a Qura’n.

b) It has been narrated in the Ahadith that the Tawaf is salat (prayer) and
for prayer we have to recite Qur’an.

Those who disliked the reading of Qur’an during the circumambulation

based their evidences on:

a) The guidance of the prophet, peace be upon him, is the best and it has
not been proved that he recited the Qur’an, but only rememberance of
Allah.

b) What is inherited from the successors of the prophet (pbuh) as well as
consensus is the rememberance of Allah during the ciramambulation.
Therefore, it must be followed.

In my view, it is recommended to recite the Qur’an during the Tawaf as
well as invocation of Allah because Tawaf is a Salat (prayer) as it was
narrated by Ibn Abbas. Thus Salat includes recitation of Qur’an and
invocation of Allah Almighty. The Qur’an has priority over invocation
because it is Allah’s words and also contains many invocations as well as
the one who recites Qur’an will be rewarded accordingly.

7- The Two Rak’at of the Tawaf:
Jurists are in disagreement over the rule of the two Rak’at of the Tawaf,

(1) Al-Madawanah, vol. 1, page 407, Mawahib Al-Jaleel, vol. 3, page 109, Hashiyat
Al-A’adawi, vol. | page 404,

(2) Al-Mughnni Wa As-Sharrh Al-Kabeer, vol. 3, page 39.

(3) The same aboved mentioned reference.

(4) Hashiyat Ibn Abdeen, vol. 2, page 497.
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order not to intermingle with men because this is comfortable and securable
for her from the lookings of the circumambulators. As for men closeness
from it is recommended on condition that not to cause any harm for
themselves and others. Jurists are in disagreement concerning the closeness
and farness from the Ka’aba with regard to men. Some Jurists" see the
combination between the virture of Haste and closeness from the Ka’aba if
there is a throng. But the haste should be halted until the crowd lessens and
then restart hasting.

This is not recommended for the following precautions:

a) Halt will cause harm to himself as well as others.
b) Stopping in circumambulation is not permissible.
¢) Impossibility of stoppage in the crowd.

Some jurists® see the virture of closeness from the Ka’aba has priority
over Haste. While the majority™ of scholars see the priority of Haste over
the nearness of the Ka’aba. In my view, the latter is Preferable.

6- Supplication and remberance of Allah:

It has been confirmed that the Messenger of Allah had invocated during
the circumambalation'® and it has not been confirmed that he, peace be
upon him, had defined a special invocation for circumambulators. But all
of them (circumambutors) seek the mercy of Allah and to redeem them
from sins. Jurists are in disagreement over reading the Holy Qura’n during
the Tawaf. Some recommended it and the others disliked it. But the
majority of scholars among them Shafeis® and Imam Ahmed®
recommended the reading of the Qur’an during the Tawaf as reported by
Atta, Mujahid, Al-Thawri, Ibn Al-Mubarak, Abu Thawr and Ibn
Al-Munthir®.

(1) Bada'i As-Sana'i, vol. 3, page 1144,

() Ibn Ageel of Al-Hanabilah mentioned it in Sharrh Al-Aumdah, vol. 2, page 442.

(3) Fath Al-Qadeer, vol. 2, page 455, Mawahib Al-Jaleel, vol. 3, page 101, Al-Aum, vol.
2/149, Kashaf Al-Qina, vol. 2, page 480,

(4) Similar to his inovaction between the two corners (Our lord! give us good in this
world and good in the hereafter and save us from the torment of the fire),

(5) Al-Majmou, vol. 8, page 59.

(6) Al-Mughnni Wa As-Sharrh Al-Kabeer, vol. 3, page 391,

(7 Al-Majmou’, vol. 8, page 59.
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is predominant because Haste is ordained to show off strength and patience
and this inapplicable to the inhabitants of Makkah. Ibn Umar related that
the inhabitants of Makkah are not recommended to perform Haste in the
circumambulation”.

Rule on dropping Haste:

If someone forgets to haste in the first two rounds, he/she perform it in
the next three rounds because forgetfulness to perform it in some of the
rounds does not invalidate it. This is the opinion of the majority of scholars
of Hanafiyyah®, Shafeiyyah®, Hanabilah and Abu Thawr®.

As for dropping Haste from all rounds of circumambulation to be
maded up or not? It is a matter of controversy among jurists:

a) The majority of jurists does not recommend its make up whether to be
in the first four remaining rounds or in a fresh circumambulation.
Their argument is that the prophet peace be upon him had only hasted
in the first three rounds and thus it can not be made up in the remaining
fou rounds because that is not the way the prophet used to do it.
Hanabilah® and Shafeiyaah™ Jurists are of the opinion that Haste
should be performed in a fresh circumambulation. They based their
argument on that it is a Sunnah and must be made up as we make up
Salat (Prayer) Sunnan.

In my point of view, it is unrecommended to be made up because it
was ordered without obligation, if its place is missed, therefore, it is
inapplicable to be made up in another one.

b,

-~

5- Closeness from Ka'aba:
It is recommended for a woman® to be far from the Ka’aba a little bit in

(1) Al-Mughni Wa-As Sharrh Al-Kabeer, vol. 3 page 389.

(2) Hashiyat Ibn Abdeen, vol. 2, page 498, Al-Mabsoutt, vol. 4, page 49,

(3) Al-Majmou, vol. 8, page 40.

(4) Al-Mughnni Wa-As Sharrh Al-Kabeer, vol. 3 page 389.

(5) The same above reference.

(6) Al-Mughnni, Wa As-Sharrh Al-Kabeer, vol. 3, page 389.

(7) Al-Majmou, vol. 8, page 40.

(8) Mawahib Al-Jaleel, vol. 3 page 109, Mukhtasar Al-Muzni Bi Hamish Al-Aum, vol.
2, page 76, Al-Majmou, vol. 8, page 36.
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While those who see Hasting not to be in the entire of the round but part
of it. They supported their evidence according to the narration of Ibn
Abbas who said that the prophet and his companions came to Makkah
weakend by Yathrib fever. The disbelievers said to their people that
tomorrow you would see some people who were weak due to fever... (until)
the prophet peace be upon him order his companions to haste three rounds
and walk between the two Yamani corners"), This indicates that the reason
behind the Haste is to show off the strength of the Muslims before the
disbelievers. Also, it is understood that the reason behind walking between
the two Yamani corners, is due to the fact that the disbelievers could not see
the Muslims because the disbelievers were at the Black Stone and could not
see the Muslims from that angle while they were walking between the two
Yamani corners.

According to these evidences, I can derive that Haste should be all the
round long back and forth from the Black Stone.

In which circumambulation that Hase is reccommended?

Jurists are in agreement that the farewell circumambulation is not
recommended to perform Haste in it as well as Umra circumambulation®.

Jurists are of two opinions on Haste:

Firstly: Malikyyah®, Hanabilah” and Shafeiyyah® see that Haste is to
be only in Tawaf Al-Qudoom (arraival circummbulation) and Urma
Tawaf.

Secondly: Hanafiyyah® and the majority of Shafeiyyah™ Jurists see
that Haste should be only after circummbulation that necessiates Sa'e
(Hurrying up between Safa and Marwa). But the correct opinion is of the
majority of Al-Shafeiyyah™ jurists. In may point of view, the first opinion

(1) The same above mentioned reference.

(2) Al-Majmou, vol. 8, page 42,

(3) Jawahir Al-Tkleel, vol. page 178.

(4) Al-M:::nui Wa As-Sharrh Al-Kabeer, vol. 3 page 388, Kashaff Al-Qina’, vol. 2,
page 480.

(5) Kashaff Al-Qina’, vol. 2, page 480.

(6) Al-Majmou’, vol. 8, page 42,

(7) Bada'i As-Sana'i vol. 3, page 1107,

(8) Al-Majmou’, vol. 8, page 42.
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narration”. As for men'it is a Sunnah for them to perform it in the first
three rounds of the circumambulation of arrival. Ibn Qudamah said that
«We do not know any disagreement among the jurists with regard to its
recommendation»®,

It has been proved that the prophet peace be upon him had performe
haste in the circmambulation im nany Ahadith (Sayings) that he hasted in
the first three rounds and walked in the last four ones®.

Jurists are in disagreement on whether to continue Haste in every round
or in some of the seven rounds. The majority of the jurists agreed that it is
a Sunnah to be in the first three rounds starting from the Black Stone and
back. Among those jurists are Hanafiyyah, Imam Malik®, Shafei®,
Hanabilha™, Al-Thawri, urwah and An-Nakha'i. Ibn Umar, Ibn Mas'ud
and Ibn Az-Zebier related®, as well as other jurists it is not recommended
to hase all the round long, it is only recommended to hase in the part after
the two Yamani corners. Tawoos, Atta, Al-hassan, Sa’eed Ibn Jubair,
Al-Qasim Ibn Muhammed and Salem Ibn Abdullah Also have agreed that
the Haste to be after the two Yamani corners and in the first three rounds.
It has also been narrated that Ibn Az-Zebeir hasted in all the seven
rounds”. The who said that haste to be in the round all along based their
evidences on Ibn Umar’s narration peace be upon him that the prophet
(Pbub) had hasted back and forth from the Black Stone in the first three
rounds and had walked in the last four ones"‘f’Also. Jabir narrated that he
saw the Messenger of Allah Almighty hasted back and forth from the Black
Stone three rounds"

(1) Al-ljma’, pae 20.

(2) Al-Mughnni Wa Al-Sharrh Al-Kabeer, vol. 3, page 387,

(3) Al-Mughnni Wa Al-Sharrh Al-Kabeer, vol. 3, page 387.

(4) Bad’a As-Sana, vol. 3, page 1143, Hashiyat Ibn Abdeen, vol. 2, P. 498, Fath-Al
Qadeer, vol. 2, Page 455.

(5) Bi-Lughat Al-Salik, vol. I, page 276, Mawahib Aj-Jaleel, vol. 3, P. 109.

(6) Al-Majmou, vol. 8, page 41.

(7) Al-Mughnni Wa As-Sharrh Al-Kabeer, vol. 3, Page 387,

(8) The same above mentioned reference.

(9) The same above mentioned references.

(10) Sahih Muslim Bi Sharrh An-N. i, vol. 9, page 8 and 9.

(11) Sahih Muslim Bi Sharrh An-Nawawi, vol. 9, page 9.
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performed Umra from Al-Ju'ranah and hurried up and placed their clothes
under their armpits and covered their left shoulders’”. Abu Ya’la narrated
that his father saw the prophet peace be upon him circumambulating
around the House on his Thram cloth®,

When to disengage from Ihran clothes:

Disengagement from lhram clothes is after completion of
circumambulation before offering the two raka’t of Tawaf. Hanafiyyah®,
Hanabilhah and Shafeiyyah® jurists say it is after sa’e (hurrying up
between Safa and Marwa) but it can be disengaged for the purpose of
offering Tawaf two rakat (bowing down) and then return to the previous
state to continue Sa’e because it is not recommended during prayers.
Al-Athram said the disenagagement from [hram clothes should be after
hasting of the first three rounds®,

4- Haste in the Circumambulation:

It means quickness in paces. Ibn Al-Humam said that the character of
haste is shaking of the shoulders™,
Reason for Haste:

To refute accusation that Muslims were weak at the time of the prophet
peace be upon him because they were suffering from yathrib (Madinah)
fever. Thus Haste had been legalised to show the strength of Muslims and
to anger the disbelievers at that time. It has been ordained after the removal
of its case and it will be practiced until the doomsday because it is a
Sunnah.

Rule on Haste:
It is not recommended for women as it was stated in Ibn Al-Munthir’s

(1) Irwa Al-Ghaleel, vol. 4, page 292.

(2) Jame' Al-Tirmizi Bi Sharrh Tuhfat Al-Ahwazi, vol. 3, P. 596.
(3) Hashiyat Ibn Abdeen, vol. 2, page 495.

(4) Al-Mughnni Wa A-Sharrh Al-Kabeer, vol. 3, page 382 and 383,
(5) Al-Majmou’, vol. 8, page 20,

(6) Al-Mughnni Wa A-Sharrh Al-Kabeer, vol. 3, Page 382.

(7) Fath Al-Qadeer, vol. 2, page 454 and 455.
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greet any part of the House except the Black Stone and Al-Rukn
Al-Yamani®,

We conclude that the two Shami corners and are not to be greeted and
kissed because they are not built on Abraham’s pillars. As for Ma’awyya’s
statement «Nothing in the House is abandoned» Ibn Abbas replied to it in
observance of Allah’s saying: «You have a good example to follow in the
character of the Messenger of Allah».

3- How to put on Ihram cloth?

The Rida’ (Thram gown) should be put on under the right shoulder and
leave it uncovered while the left shoulder must be covered®.

What is the wisdom behind putting on Ihram gown?

It is a Sunnah to put on Ihram gown in every circumambulation has a
hurrying and it should be in all seven rounds according to the majority of
jurists but Al-Shafeiyyah added that it is from the Sunnah in Sa'e between
Safa and Marrwa. The reason behind it is to show patience, strength in
obedience of Allah Almighty and to enrage the enemies of Allah as wall as
to thank Him for the victory and to follow the prophet’s suit. It has been
ordered to remind Muslims of their helplessness and the coming of Islam to
honor Muslim and the cleaning of Makkah from the disbelievers.

Rule on putting on Ihram cloth:

Jurists® have agreed that it is not recommended for women, but it is
recommended for men. Those scholars who recommended it are
Hanafiyyah Shafeiyyah® and Hanabilah®. While Imam Malik” doesn’t
recommend It. Evidences to support its permissibility is the narration of
Ibn Abbas that the prophet peace be upon him and his companions

(1) The same above mentioned references.

(2) A-Sharrh Al-Kabeer Ma’a Al-Mughnni, vol, 3, page 382, Al-Majmou' vol. 8, page
19, Bada'i As-Sana’i, vol. 3, page 1144, Hashiyat Ibn Abdeen, vol. 2, page 495,
Fathul - Qadeer, vol. 2, page 451,

(3) Al-Majmou’, vol. 8, page 20.

(4) Hashiyat Ibn Abdeen, vol. 2 Page 495.

(5) Al-Majmou’, vol. 8, page 20,

(6) Al-Sharrh Al-Kabeer Ma'a Al-Mughnni, vol. 3, page 382,

(7) Adhwa Al-Bayan, vol. 5, page 201.
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Those who say it is recommended to kiss the two yamani corners have
derived evidence from the narration of Mujahid who said that Ibn Abbas
said «The Messenger of Allah used to greet and place his right cheek at
Al-Yamani corner»""). Those who say it is recommended to kiss the hand
after greeting is supported their opinion that the prophet peace be upon
him greeted the Black Stone and kissed it as well as Al-Rukn Al-Yamani
and then he kissed his hand™ after greeting it.

When it is recommended to greet Al-Rukn Al-Yamani?

Jurisits recommended it to be in every round of the circumambulation®
according to capability and Shafeiyyah jurists recommend to greet it in odd
rounds .

Some Hanafiyyah jurists see it is from Sunnah to greet Al-Rukn
Al-yamani at the beginning and at the end of the circumambulation®, But
the majority of scholars reccommend greeting and kissing of the Black Stone
as well as greeting of Al-yamani corner but they don’t recommend kissing
of Al-Rukn Al-Yamani.

Rule on greeting the two Shami Corners:

The majority of Scholars® don’t recommend greeting or kissing of
them. It has been narrated that Ma’awyya, Jabir, Ibn Al-Zebeir,
Al-Hassan, Al-Hussein, Anas and Arwa had recommended its greeting
without kissing according to Ma'awyya's statement «Nothing in the House
is abandoned»®'.

The majority of jurists derived their evidences that greeting of Al-Shami
corners is not recommended according to narration of Ibn Umar may Allah
Almighty be pleased with him who said that the Messenger of Allah didn’t

(1) Al-Sunnan Al-Kubra, vol. 5, page 76.

(2) The same above mentioned reference,

(3) Hashiyat Ibn Abdeen, vol. 2 page 498, Bada'i As-Sana'i, vol. 3, Page 1144, Jawahir
Al-Ekleel, vol. 1 page 179, Al-Mujmou, vol. 8, page 35, Al-Aum, vol. 2, page 146,
Al-Mughnni wa Asharrh Al-Kabeer, vol. 3, page 395.

(4) Al-Majmou’, vol. 8, page 35.

(5) Hashiyat Ibn Abdeen, vol. 2, page 498.

(6) Al-Mughnni wa Al-Sharrh Al-Kabeer, vol. 3, page 394, 395, Al-Majmou’, vol. 8,
page 58, Bada’i As-SAna’i, vol. 3, page 1145, Al-Kharshi, vol. 2 page 326,
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e ; (1 3 (¢
jurists are Hanafiyah", Shafeiyah®™ pqngpjah®, and some Malikiyab).

As for Imam Malik, he disagreed with them and said «It is reccommended

to utter Allahu Akbr but not to make any signal».
2- Rule on greeting and Kissing of Al-Yamani Corner:

Jurists are agreed upon greeting but they disagreed on kissing it and

they are of two opinions:

a)

b)

The majority of the jurists of Hanafiyyah®, Malikiyyah®,
Shafeiy’yah® and Imam Ahmad® as well as the majority of scholars''®
see the impermissibility of kissing it.
Al Kharql‘"’ a jurist from Hanabllah school of thought sees that it is
permissible to kiss it, while shafeiyyah 2’supulnted klssing of the hand
after greeting it. As for the majority of Hanabilah"”and some of
Shafeiyyah'"*jurists see that if it is not possible to greet it, one may
make a signal to greet it. Those who said it is recommended to greet
Al-Yamani corner based their evidence on the narration of Ibn Umar
may Allah be pleased with them, who said that «I did't see the prophet
peace be upon him greet any part of the House except the two yamani
ccorners»''?,

The two yamani corners are built on the pillars of Abraham peace be
upon him"¥and thus it is a Sunnah to greet them.

)
)
()]
“
®)
)
m
®)
(&)

Hashiyat Ibn Abdeen 2/494,

Hawashi Ala Tuhfatt Al-Muhtaj 4/87, Hashiyat Ibn Hajar jP. 267,

Al-Sharrh Al-Kabeer Ma’a Al-Mughnni 3/384, Sharrh Minnhal Al-Ardan 2/50.
Al-Multagha Li Albaji 2/287, Mawahib Al-Jaleel 3/107.

Al-Kharrshi 2/325.

Hashiyat Ibn Abdeen, vol. 2, Page 498.

A-Sharrh Al-Kabeer Bi Hashiyat Al-Dussugi, vol. 2, p. 36.

Al-Aum, vol. 2 page 45, Al-Majmou’, vol. 8, pager 58,

Al-Mughnni wa Al-Sharrh Al-Kabeer, vol. 3, page 394,

(10) The same above mentioned reference.

(11) The same above mentioned reference.

(12) Al-Aum, vol. 2 page 45, Al-Majmou’, vol. 8, pager 58.
(13) Al-Sharrh Al-Kabeer ma’a Al-Mughnni, vol. 3, page 391.
(14) Tuhfatt Al-Muhtaj Bi Sharrh Al-Minhaj, vol. 4, page 86.
(15) Sahih Al-Bukhari ma'a Fath Al-Bari, vol. 3, page 473,
(16) Sahih Muslim Bi Sharrh An-Nawawi, vol. 9, page 15.
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derived their evidence from the Prophet’s order to Umar Ibn Alkhattab
«Oh, Umar you are strong man, don’t compete with people at the Black
Stone and cause harm to feeble, if you found a room to kiss do so or
otherwise face it and then kabir and Halill»"), Imam Malik supported his
opinion of not recommending standing in accordance with the narration of
Umar that: «If you found a room to kiss, so or otherwise kabir and
leaven™.

How to face the Black Stone in the Circumambulation:

Jurists have disagreed in this situation. As for Imams Abo Hanifa",
Shafei'” and Ahmed raising of the hands parallel to the shoulders is
preferable at the beginning facing the Black Stone in standing posture.
Imams Abi Hanifa® and Shafei'® recommend kissing the hands after the
signal.

Hanabilah jurists see facing of the Black stone as Sunnah™ and other
jurists of Shafeiya see it as obligatory to face that Black Stone at the
beginning and at the end of the Tawaf®. Also, some of Hanafiyah and
Hanabilah jurists agree with Shafei’ya jurists in this opinion (obligation of
facing the Black Stone®. Some Shafei’ya and Hanabilah jurists disliked
the raising of the hand «when facing the Black Stone and said that it is an

innovation»"%

Takbeir (Sayin Allah is great) and Signal at the Black Stone:

Jurists have agreed on this point that the uttering of «Allahu Akbr»
(God is great) and making a signal at the Black Stone are Sunnah (the

(1) Mawahib Al-Jaleel 3/108.

(2) Hasiyat Ibn Abdeen 2/494,

(3) AlMajmou’ 8/29.

(4) Sharrh Al-Umd Fi Bayan Manasik Al-Hajji Wa Al-Umra Li Ibn Taiymeiyah 2/425,
Fatawi Ibn Taiymeiyah 26/10.

(5) Hashiyat Ibn Abdeen 2/494.

(6) Al-Insaf 4/6.

(7) Al-Majmou’ 8/33,

(8) Hawashi Ala Tuhfatt Al-Muhtaj 4/77.

(9) Hashiyat Ibn Abdeen 2/494,

(10) Hashiyat Ar rudh Al-Muraba' 4/98, Hawashi Ala Tuhfatt Al-Muhtaj 4/77,
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the Black Stone if there is no harm for the doer to do so or the throng
around him and if harm will be caused as a result then kissing should be
abandoned»". Also, in this concern Atta narrated that Ibn Abbas said
that «If you found people thronged at the Black Stone don’t wait but
depart»®,

As for women it is not permissible fot them to compete with men in
order to kiss the Black Stone. Aisha Bint Sa’ad narrated that her father had
stated: «If you found a room to kiss the Black Stone, do so, or otherwise
Kabirn (to say Allah is great) and depart»®®),

Jurists are in disagreement of kissing the hand which touches the Black
Stone:

They are of two opinions, firstly, those who see its permissibility of
anything that touches it and they derived evidences from Nafi’s narration
that he said he had seen Ibn Umar touched the Black Stone with his hand
and kissed it and didn't give up this practice since I saw the prophet (pbub)
did the same»'¥), It was narrated that Abi At-Tifeil said that he saw the
Messenger to Allah Circumambulating around the Ka’aba and touched the
corner with a croocked end stick and kissed it»". This indicates the
permissibility of the hand touches the Black Stone.

Secondly: Imam Malik and Al-Kasim Ibn Muhammed don’t recommend
the kissing of the hand which touches the Black Stone.

Rule on Facing the Black Stone:

Jurists are in disagreement in facing the Black Stone if the person is not
being able to kiss or greeet, Imams Abu Hanifa'®, Shafei” and Ahmad
said that facing the Black Stone is a Sunnah at the beginning of the
circumambulation. While Imam Malik says that it is not necessary to face
or stop beside it»®'. Some Hanbali jurisits say it obligatory to face it and

(1) Al-Aum, vol. 2P, 146.

(2) The Same above mentioned reference.

(3) Al-Majmou'a vol. 8 page 58.

(4) Sahih Muslim Bi Sharh Al-Nawawi 9/15, Al-Sunnan Al Kubra $/75,
(5) Sahih Muslim Bi Sharh An-Nawawi 9/20.

(6) Hashiat Ibn Abdeen 2/494.

(7) Nehayat Almuhtaj 3/272.

(8) Al-Insaf 4/6.
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so with regard to circumambulators. As for women it is not recommended
for them to kiss or greet it unless there is no congestion of men.

Rule on prostration while Kissing the Black Stone:
Jurists are in disagreement in this concern and are of two opinions:
Firstly: Shafie'" and Imam Ahmad® recommend Prostration as
reported by Ibn Umar may Allah be pleased with him as well as Umar Ibn
Al-Khattab, Ibn Abbas and Tawous"”. Some Ahadith which support their
opinion as stated by Ibn Abdeen'*' that Ibn Abbas said «I saw the prophet
peace be upon him prostrating to the Black Stone»™®. Ibn Abass reported
that he saw the prophet (pbuh) kissed and prostrated to the Black Stone
and Umar Ibn Al-Khattab did the same. Also, Ibn Abbas said that I saw
the prophet (pbuh) did so and I did accordingly'®’. The prevailing opinion
is recommendation of prostration because there are evidences supporting
it.

Secondly: Imam Malik see the dislike of prostration™.
Rule on Congestion around the Black Stone to Kiss it:

Vying to kiss the Black Stone is contrary to the prophet peace be upon
him Sunnah as he ordered Umar not to compete with other people to greet
it «Oh, Umar, you are strong man, don’t throng with other at the Black
Stone and cause harm for the feeble among them, if you found a room to
greet it, do so or otherwise face it and Halill (to say there is no god but
Allah) and kabir (to say God is great)»™. From the above mentioned, we
can derive that kissing the Black Stone is recommended while removal of
harm is obligatory, therefore we have to give obligation priority over
recommendation. Imam Al-Shafei said that «It is recommendable to kiss

(1) Al-Majmou'a, 3/33.

(2) Al-Insaf4/5.

(3) The above mentioned reference, P. 33.

(4) Al-Bahr Al-Ra'iq, 2/351, Hashiat Ibn Abdeen 2/494,

(5) Al-Sunan Al-Kubra Li Al-Bayyhagqi, 5/75, Al-Aum, 2/145,

(6) Al-Sunan Al-Kubran 5/74.

(7) Al-Sharh Al-Kabeer Bi Hamish Hashiat Al-Dusugi, 2/36, Bi Luqat Al-Salik, 1/276.
(8) Musnad Al-Imam Ahmed vol. 1, P. 28, Al Sunnah Al Kubra, vol. §, P. 80.
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RULES ON CIRCUMAMBULATION

A Comparative Juristic Study among famous Mathahibs
(Schools of Thoughts)

By Dr. Sharaf Ibn Ali Al-Shareef(*)

Circumambulation around the Holy Shrine as Allah Almighty ordained in
hist Holy Book And (again)) Circumambulate the Ancient House»" and
as it was performed by the prophet peace be upon him who ordered his
compantions to perform it and made it desirous as it was stated in his
Hadith «He who circumambulated around the Ka’aba one week equals
freement of a slave»®. The cirumambulation has many rules such as:

1- Greeting the Black Stone:

The jurists are in agreement ¥ in recommendation of greeting and
kissing of the Black Stone. It has been proved that rubing and kissing of the
Black stone is a Sunnah done by the prophet peace be upon him. It was
narrated that Umar Ibn Al-Khattab, second Khalifah may Allah be pleased
with him came to the Black Stone and kissed it and said that «I know that
you arestone,you neither harms nor benefits, if I hadn’t seen the prophet
kissed you, I would not have done so»'”. Ibn Umar may Allah be bleased
with him reported that the prophet peace be upon him had greeted the
Black Stone and placed his lips on it and wept for a long time and later
turned a side and saw Umar Ibn Al-Khattab weeping and said to him «O,
Umar, here tears are shed»". This Hadith indicates that greeting of the
Black Stone is a Sunnah for men at anytime, if there is no harm from doing

(*) Assi professor at Judiciary Department, Faculty of Shari'a, University of Umm
Ul-Qura, Makkah,

(1) Surat-Al Hajj, verse No. 29,

(2) Mukhtasar Sunan Abi Dau'd 2/382, Sunan An-Nisa’i 5/221.

(3) Maratib Al-ljma'a Li Ibn Hzm, P. 42.

(4) Sahih Al-Bukhari with Fath-ul-Bari 3/462.

(5) lrawa Al-Ghaleel Fi Takhreej Ahadith Manar Al-Sabeel 4/308, 309.
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held responsible for payment of compensation in both cases because his
authority is to discipline not to cause harm to him."

Imam Abo Hanifa of the opinion that if a student died as a result of an
ordinary beating effected by his teacher in which he did not exceed the
permissible limit, the teacher should not be held responsible to pay
compensation.®

And our final prayer is that all praise be to Allah, the cherisher and
sustainer of the worlds.

(1) Rad Al-Muhtar, vol. 3, page 190, Ahkam Al-Qura’an Li Likya Al-Harasi, vol. 2,

page 360.
(2) Jami’ Ahkam As-Saghir, vol. 4, page 46, Rad Al-Mubhtar, vol. 5, page 363,
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body. Also, the jurists conditioned that beating should be beneficial in view
of the teacher so as to achieve the desired interest.

Otherwise he should not beat him and if the teacher is convinced that the
pupil will not be deterred unless to be beaten severely. Then he should not
resort to severe beating because it is risky and harsh and he is not allowed
to effect that punishment and at the same time the light beaten is proved to
be of no vail."

Many jurists restricted the authority of the teacher to beat his pupil by
not exceeding three lashes.® It was narrated that Ashab said that if a
teacher beat his pupil more than three lashes, he (the teacher) should be
punished in accordance with the law of equality.”? Al-Qabsi of Maliki
school of thought said that beating of a student should be ranged from one
to three lashes without causing harm to the organ and if this proved to be of
no vail, the teacher may increase lashes up to ten and more than ten if the
child is attained puberty and those who did not reach puberty must be put
into consideration,”

Al-Jozoli said that the teacher should discipline his pupils according to
what he deems to be a suitable as a punishment, Imam Malik states that
there is not limit to the number of lashes and left it to be decided by the
teacher.”®

Imams Ahmed and Malik do not state compensationto be paid by a
teacher in case a pupil dies of beating as a result of an ordinary beating and
there is no exceed to the permissible limit in quantity, quality and
permissible organs of the body. As for exceeding limits of quantity, quality
and permissible organs of the body, he (the teacher) should be held
responsible to pay compensation in return for the inflicted harm on the
pupil. While Abu Hanifa and Shafei of the opinion that the teacher to be

(1) Rad Al-Mubtar, vol. 3, page 189, Rawdhat Al-Talibeen, vol. 10, page 175, Al-Adab
As-Shari'ya, vol. 1, page 451,

(2) Rad Al-Muhtar, vol. 1, page 253, Jami'a Ahkam As-Sighar, vol. 1, page 138,
Al-Mughnni, vol. 12, page 528,

(3) At-Taj wa Ekleel, vol. 6, page 319,

(4) Al-Mi'yar, vol, 8, page 256, Jami' Jawami' Al-Ikhtisar wa At-Tibyan, page 83.

(5) Jami’ Jawami’ Al-Ikhtisar wa At-Tibyan, page 81.
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The Authority of the teacher over his pupil:

The jurists are in agreement for the teacher’s authority to discipline his
pupil, if he intends the benefit of the pupil in order to be an obedient pupil
and to deter him from behaving badly. The discipline should be followed
step by step, firstly to advice him, threating, harsh treatment and finally is
beating if the above mentioned steps are of no vail.

It is narrated that Imam Ahmed was asked about beating children as a
punishment for mistakes and misbehavior, he replied that they (children)
have to be beaten in accordance to their errors and care should be taken not
to beat the young ones in age.!"

Ibn Hajar Al-Haytami said that it is permissible for the teacher to effect
a discretionary punishment with regard to his pupil and he (teacher) may
resort to beat his pupil but on condition that beating should be the last step
to resort to after trying with him the previous steps (advice, scold and
threat) and the punishment must be equal to his error.?’

Jurists are in agreement that the authority of the teacher over his pupil is
legal, but Hanafi and Shafei jurists conditioned that the teacher must
obtain the permission of the child’s guardian and they (the jurists) are of
the opinion that the teacher to be held responsible for payment of
compensation to whatever results of harm due to the punishment by the
teacher without obtaing his guardian's permit to do so if the punishment is
an ordinary one and does not exceed the limits.® Therefore, it is
permissible for the teacher to beat his pupil, but he should abide by the
legal limits and should not exceed. Al-Wansharisi said that in describing
how to punish a pupil by his teacher: «It should not be painful and cause
harm to the pupil».'

The majority of the jurists state that beating should not be severe and
cause bleeding as well as not to be on face and other sensitive organs of the

(1) Al-Adab As-Shar'iya Li Ibn Muflih, vol. 1, page 451.

(2) Tahreer Al-Magal Li Haythami, page 79.

(3) Jami’a Ahkam As-Sighar, vol. 4, page 45, Rad Al-Muhtar, vol. 3, page 189, Asni
Al-Matalib, vol. 4, page 162, Tuhfat Al-Muhtaj, vol. 9, page 179.

(4) Al-Miyar, vol. 8, page 250.
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It is not allowed for the guardian of a child to forgive him/her for a
mistake done by him/her because in beating there is a benefit for the
child.”” The prophet peace be upon him said that: «It is better for a man to
discipline his child than to offer a charity equals a Sa’s (a measure of
capacity)®». An-Nawawi said that beating is obligatory for the guardian
of child.” Discipining a child can be by deeds, harsh treatment, and
beating. This order of discipline should be put into consideration and
should be applied in order. When resorting to beating first, we have to put
into consideration the benefit behind this punishment and it must be lightly
and to avoid face and other sensitive organs.) Hanafi scholars are of the
opinion that the child should not be beat by other medium such as whip
and stick, it must be only by hand, While hanabilah and some Hanafi
schola(r; of the opinion that the number of beating should not exceed three
lashes'”,

If the father, the grand father, the guardian or the curator beat a child
and died, the scholars are of three opinions in his/her responsibility of
payment of compensation:

1- Hanabilah Jurists state there is no compensation to be paid.®

2- Abu Hanifa and Shafei Jurists are of the opinion that the
compensation should be executed through scolding and pinching the
ear while beating is conditioned not to cause harm to the child™.

3- While Abu Yousif and Muhammed of the opinion that there is no
compensation to be paid in ordinary beating that is to say the
permissible quality, quantity and places to apply beating on the child.
If he exceds the limits, he should be responsible for compensation.®

(1) Rad Al-Mubhtar, vol. 1, page 235, vol. 3, page 190, Hashiyat Al-Qilubi, vol. 3, page
306, Tuhfat Al-Muhtaj wa Hashiyat As-Shrwani Alih, vol. 7, page 455, Al-Mubdi'a
vol. 7, page 215,

(2) Musnad Ahmed, vol. 5, page 96, Tuhfat Al-Mwdood, page 137.

(3) Al-Majmouv’, vol. 3, page 11.

(4) Jami'a Ahkam As-Sighar, vol. I, page 138, Tuhfat Al-Muhtaj, vol. 9, P, 179,
Rawdhat At-Talibeen, vol. 10, P. 175,

(5) Rad Al-Muhtar, vol. 1, page 235, Al-Mughnni, vol. 12, page 528.

(6) Al-Mughni, vol. 12, page 528.

(7) Rawdhat At-Talibeen, vol. 10, page 175, rad Al-Muhtar, vol. 5, page 363.

(8) Jami'a Ahkam As-Sighar, vol. 4, page 45, Rad Al-Muhtar, vol. 5, page 363.
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to punish her for failure to fulfill Allah’s orders. Secondly, Maliki, Hanifi
and some of Shafei scholars are of the opnion that the husband has no right
to punish her because this matter does not concern him.

Authority to punish the child:

Parent has the right to raise up their child whether a male or a female and
to care for his/her religious and earthy affairs in observance of Allah
Almighty saying:

«0 ye who believe

Save yourselves and your

Families from a Fire

Whose fuel is men

And stones'".

Also the prophet, peace be upon him, said that: «your child has a duty
upon you»?. While An-Nawawi'” says that the father has the right to
discipline his child, educate him and to teach him about his religion. The
education of the child is obligatory before reaching puberty®. The
evidence to the authority granted to the fathers over their children is
derived from the Hadith of the prophet, peace be upon him: «Order your
children to pray at the age of seven years and when they reach the age of
ten, if they did not obey you to pray you may beat them to do so as well as
to separate between them in beds»™. Therefore, the scholars have
confirmed the authority of the father, the mother, the grandfather, the
curator to discipline the young to obey their orders pertaining to
performance of prayers, fasting and the like. They have authority to
prohibit him/her from committing the prohibitions as well as to punish him
for doing wrong in order to bring up him/her to be a good person and to
deter him/her from bad behaviour.

(1) Surat Al-Tahrim, verse 6.

(2) Sahih Muslim Bi Sharrh An-N; i, vol. 8, page 43.

(3) Sharrh An-Nawawi Ala Sahih Muslim, vol. 8, page 88.

(4) Sunnan At-Tirmazi, vol. 2, page 126, Mussnad Al-Imam Ahmed, vol. 3, page 201,
Sunnan Al-Bihagi, vol. 3, page 84.

(5, Al-Foroug Li Qirafi, vol. 4, page 180, Rad Al-Muhtar, vol. 1, page 235, Tuhfat
Al-Muhtaj, vol. 9, page 180, Asni Al-Matalib, vol. 4, page 162.
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Firstly, Hanabilah and Maliki as well as As-Sahibien of Hanafi, see that
the husband should be held responsible to compensate her, because
punishment is permissible to correct the defect and harm is inflicted
accordingly and thus there is no compensation.

Secondly: Imams Abi Hanifa and Shafei of the opinion that the husband
should be held responsible to compensate her because it is permissible for
him to punish her but not to cause harm for her.

Scholars are in disagreement on how to suspend sex relation. They are of

five opinions:

a) Shafei see that the husband can go with his wife to bed but not to make
love with her, He should turn his back to her.®”

b) Hanabilah of the opinion that he should not sleep with her in one bed
as well as not to have sexual intercouse with her.?.

¢) While Hanafis of the opinion that the husband may go to bed with her
but not to talk to her because making love with her is a mutual right.®

d) Sufyan sees that the husband may have sexual intercouse with her as
well as talking to her, but he should treat her harshly .

¢) At-Tabari is of the opinion that the disobedient woman should be kept
in the house and not be allowed out of it and therefore many scholars
had denied his interpretation.”

This is the authority given to the husband to punish his disobdient wife
with regard to her failure to fulfill her obligations towards her husband. As
for her failure to fulfill Allah’s obligation such as prayers performance and
the like, the scholars are of two'® opinions in this concern, firstly,
Hanabilah and some of Shafei scholars see that the husband has the right

(1) Tuhfat Al-Muhtaj, vol. 7, page 455, Al-Muhazab, vol. 2, 70.

(2) Al-Mubdi', vol. 7, page 214, Al-Mughnni vol. 10, page 259.

(3) Al-Bahr Ar-ra'ig, vol. 3, page 237, Ahkam Al-Quran Li Ibn Al-Arabi, vol. 1, Page
420.

(4) Ahkam Al-Qura’an Li Ibn Al-Arabi, vol. 1, page 420.

(5) Al-Kashaf Li Az Zamakhshari, vol., page 266, Az-Zawajir Li Al-Haithami, vol. 2,
page 46, Ahkam Al-Qur'an vol. 1, page 420,

(6) Al-Bda'i, vol. 2, page 334, Tuhfat Al-Muhtaj, vol. 9, page 180, Al-Taj wa Al-Ekleel,
vol. 6, page 319, Al-Mughnni, vol. 10, page 261.
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order to maintain intimacy between them for the purpose of continuation

of materimonial life."
It was narrated that Atta had ordered not to beat women and said,

«Husband must not beat his wife, if he ordered her and disobeided him, he
should be angry with her only». Prophet peace be upon him said that: «I
hate to see a man beats his maid»®. Also, Ibn Nafi’a reported that Malik
Ibn Yahya Ibn Sa’eed said that the prophet (Pbuh) was asked about
beating women, he replied, «beat them but the ones who beat them are not
the good among you». This indicates the permissibility of corporal
punishment but it is recommended not to resort to punishement and refusal
to share bed is a suitale punishement.

If the husband sees that corporal punishment for his disobedient wife of
no vail after trying with her admonition and refusal to have sex with her, he
should be kind and polite with her.

The scholars of Shafei, Hanafi, Maliki and Hanabilah are in agreement
that beating should not be severely and cause bleeding as well as to avoid
the face and her other attractive organs in order not to disfigure them. If
the husband is convinced that his disobedient wife can’t be an obedient
unless she is severely punished or otherwise, he should not resort to it®,

If the husband of a disobedient wife, exceeded the limits in punishing his
wife he should be hold responsible to campensate her according to the
majority of Scholars'). If the wife had suffered a harm as a result of that
punishment, the Scholars are in disagreement on how to be
compensated"”. They are of two opinions:

(1) Al-Aum, Li As-Shafei, vol. 5, pae 176, Rawdhat At-Talbeen, vol. 7, page 368,

Al-Mali Ala Al-Minhaj wa Hashiyat Al-Qulubi, vol. 3, page306, Tuhfat Al-Muhtaj,

vol, 7, page 455, Asnai Al-Matalib wa Hashiyat Al-Ramli Alihi, vol. 3, page 239,

Kshar Al-Qina’, vol. 5, page 234, Al-Mubd'i, vol. 7, page 215.

See Sahih Al-Bukhari Ma'a Al Fath, vol. 9, page 302, Sahih Muslim Bi Sharrh

An-Nawawi, vol. 8, page 154,

(3) Rad Al-Muhtar, vol. 3, page 190, al-Bada'i vol. 2, page 334, Al-Aum, vol. 5, page
176, Mawahib Al-Jaleel, vol. 4, page 15, Manh Aj-Jaleel, vol. 2, page 176,
Al-Mughnni, vol, 10, page 260,

(4) Al-Mughnni, vol. 12, page 528, Kifayat Al-Akhbar, vol. 2, page 49, Mawahib
Aj-Jaleel, vol. 4, page 15, Rad Al-Muhtar, vol, 3, page 190, vol. 5, page 363.

(5) Rad Al-Muhtar, vol. 3, page 190, vol. 5, page 363, Jami' Ahkam As-Sighar, vol. 4,
page 48, Kifayat Al-Akhbar, vol. 2, P. 49, Al-Mughnni, vol. 12, page 528.
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But if they return to obedience

Seek not against them

Means of (annoyance)”,

As far a disobedient wife, the husband must firstly admonish her kindly
next step, if she does not obey is to refuse to have sextual intercouse with
her and the last thing he has to resort to if she continues to disobey him is to
beat her lightly not severly in order to come to her senses and fulfill her
duties.

Hanbilah jurists restricted the disobedience of the wife to her husband
that he must be just and fair in treating her®.

Types of Disobedience that deserve punishment:

a) Refusal to share bed with him.

b) Denial to legally enjoy life with her.

¢) Getting outside home without his consent.

d) Insulting him or causing other kinds of harm as well as failure to fulfil

her duties®.

Scholars are keen that husbands must follow the details of the above
mentioned verse in punishing their wifes for their disloyalty. They have to
mn?gthadmonisiﬁonmdthcnwithreﬁxsaltogotobedwith them and so
forth™.

If beating has not achieved any result to bring the disobedient wife to her
senses, Shafeis and Malikis scholars see it is not permissible to continue to
do so because it is of no avail. Other scholars see that the best thing for the
husband of a disobedient wife is to forgive her and no resort to beating in

(1) Surat An-Nissa, verse 34.

(2) Kashaf Al-Qina’, vol. 5, page 234, Al-Mubdi'a, vol. 3, page 215.

(3) Bada'i As-Sana’, vol. 2, page 334, Tuhfat Al Muhtaj, vol. 7, pages 441 and 454,
Al-Zurgani Ali Khalil, vol. 4, page 60, Al-Mughnni Li Ibn Quadamah, vol. 10. page
259.

(4) Al-Mughnni, vol. 10, page 260, sharrh Muntaha Al-Iradatt, vol. 3, page 105, Qailubi
wa Umeirah, vol. 3 page 305 and the following pages, Al-;Aum, vol. 5, pages 100 and
176, Al-Bada'i, vol. 2, page 334, Mawahib Al-Jaleel, vol. 4, page 15, Al-Qawaneen
Al-Fighiya, page 218.



Special Authority to Discipline One’s wife, child
and pupil in the Islamic Jurisprudence

By Dr. Nazih Kamal Hamad*

Al-Walayah in the juristic terminology means authority owned by
someone to oblige others to do someting willy-nilly as the case of a husband
in punishing his disobedient wife, a father in order to discipline his child or
a teacher to punish his pupil® for a mistake.

The Meaning of Discipline:

To train the soul how to accept good manners. The majority of scholars
consider discipline is a type of discretionay punishment such as beating an
Imam (Governor) or his deputy as well as beating one’s wife, a teacher’s
pupil of a father’s child. While others call it a discretionay punishment in
both cases®.

Authority to discipline wife:

The majority of scholars say that discipline of wife by her husband is a
command of marriage contract if she disobeys him to fulfill her obligations
and duties as Allah Almighty says:

«As to those women

On whose part ye fear

Disloylaty and ill - conduct

Admonish them (first)

(Next), refuse to share their beds

(And last) beat them (lightly)

(*) Former professor of Islamic Jurisprudence and its principles at the University of
Ummul-Qura (Makkah Al-Mukramah).

(1) Al-Ta'rifat Li Aj-Jargani, P. 132, Tahzeeb Al-Asma wa Al-Lughat, vol. 2, page 196,
Al-Tawfeeq Ala Muhimat Al-Ta'reef Li Al-Minawi, page 734, Talabat At-talabah Li
An-Nafssi, page 98, Bada'i Al-Sana’i, vol. 2, page 334, Al-Missbah, vol. 2, page 841.

(2) Radd Al-Muhtar, vol. 3, page 177, Tabsirat Al-Hukam, vol. 2, page 293, Al
Mabssout Li As-Sarkhi, vol. 9, page 36, Rawdhat At-Talibeen, vol. 10, page 175.
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all this, the state of Bosnia and Herzegovina is witnessing a horrifying
oppression and unjust attack on its sovereignty and violation of its human
rights.

The influential world in this age sympathizes with an animal whose
owner neglegts to feed it or responds to an incident occurred to a bird
whichbroke its heart as it was the case for the Japanese swan. But the world
is deaf and blind to the genocide of a whole nation. Men and women are
killed, humiliated and their rights are violated. While women are raped and
children cry ir Sarajevo and Gorazde in a horrifying status and no body
cares for them as the Japanese swan got the care and concern.

Civilization can't live long whatever its might as along as its creators
remain unconcerned to unjust and oppression. For sure their civilization
will face the same fate of the precedent civilizations.

We pray to the Almighty Allah humbly to accept the Hajj of the pilgrims
and to grant victory for the oppressed in Bosnia and Herzegovina.

And Allah is the grantor of success and He is the real supporter.
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It is his apprehension while he/she recites the Holy Book:

«The first House (of worship)
Appointed for men

Was that of Bakka:

Full of blessing

And of guidance

For all the worlds»®

«In it are signs

Manifes;

The Station of Abraham;
Whoever enters it

Attains security

Pilgrimage theret to is a duty»'"

Abidance by Allah’s commandments prompted the Chinese, Asian and
African to travel on their feet or on deep seas risking their lifes to reach
Makkah and they saw in their journies to the Holy places their dreams
came true despite risk, hardship and movement from country to another.

The apprehension of pilgrimage has stuck to Muslim in a permenant
spontaneous way and in all circumstances. It has been narrated that there
was an association tried to convert Muslims in a poor country in Asia and
it tried to lure them with all possible means. One day the said association
asked them to demand what they want. All of them in spontaneous reply
asked for travelling tickets to enable them come to Makkah.

Those who run the said association did not imagine that they would be
asked for this request because they had exposed them to a brain washing
before this request and the brain washing was accompanied by numberless
tempts before.

The journey of Hajj and its beautiful image and its connotations which
manifested in the unity of Muslims, their deep faith and their love for peace
and secutity, their desire to play part in human being civilization. Despite

(2) Surat Al-I-'Imran, verse 96.
(1) Surat Al-1-‘Imran, verse 97.
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Nowadays Muslims are embarking on Hajj journey in a manner
embodying all meanings and noble values. Pilgrims assemble on one level
to perform the rites of Hajj, one of their religion pillars. On this occasion
all manifestations of disparity will disappear to be replaced by unity of the
nation, in its dressing, rites, and goals. This nation saw in Islam the real tie
that binds members of the Ummabh, it saw in Islam its comperhensive
civilization as well as its salvation. That why, it is adhering to Islam.

Many nations and civilizations had been existed on the earth. Some of it
flourished for some time and the other prevailed for a short time. They
were confronted with each other and some of them achieved dominance
over the other but all of them disappeared swifly and became only asa
history of the past. The creators of those civilizations used to establish
places of worship to gather in it in certain times to perform their rituals and
they constructed decorated temples and they built states equipped with
stairs but it remained only as a material heritage. it disappeared suddenly
and what they left of their civilization were only the remains of their
buildings as we see in the Aramaic, Babylonian, Greek and Romanians
cities or in other cities which were demolished and buried under sands.

As for the assembly in Hajj, it became an everlasting spiritual occasion
in all times despite fall and rise. Hajj was Muslim’s apprehension while
he/she advances towards the Ka’aba, in his prayers whether during day or
night in observance to Allah’s commandment:

«So from whencesover
Thou startest forth, turn
Thy face in the direction
Of the Sacred Mosque;
And wheresoever ye are,
Turn thy face thither:»™

(1) Surat Al-Baqarah, verse 150.
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