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*Vol. V, 1993, Nk Edition, C P y Juri d R h Journal *

As the permission of man for the conduction of tests on him is
considered as taking the risks which might subject the eslf to destruction,
the principles of the Sharia prevent taking that risk®. Any way, the one on
whom tests had been conducted may forgive the conductor of the act and
hence, liability of the physician is dropped, analogous to the situation of
the guardian of a murdered or aggrieved person who may forgive the
aggressor and drop punishment.

To sum up this case, the self is the ownership of Almighty Allah, and it
is not permissible for anyone to violate it or dispose of it except the things
permitted by the Sharia, such as treating it for illness.

Based on this, if the physician or the one in that capacity conducted a test
on the patient’s blood or on his fluids or on any part of his body with the
purpose of treating that patient it would be permissible because this is
contained within medication which is ordered by the Sharia.

But if the purpose of the physician or the one in that capacity was to
conduct the tests for the fulfillment of personal desires or for the interest of
scientific and medical progress, it would be considered aggression on the
self, and hence the aggressor will have to pay (Dhaman) compensation for
whatever damages which may result of that. The permission of the one
aggressed, does not justify that act of inflicting damages, unless the
aggressed forgives that after it had taken place.

And Allah is All-Knowing.

(1) Inthe thought of Imam Abu Hanifa, Imam Malik and one opinion of Imam Shafie the
permission of a person to be killed will not justify killing that person, because the killed person
does not have the right to permit that, as well as permission to inflict ds would not justify
that, Imam Abu Hanifa exempts permission to inflict wounds, and states that there is no
punishment on that, In Imam Ahmad's thought there is no punishment on the doer whether for
killing or wounding if the doer was granted permission. Se Badayie-ul-Sanayie Vol. 7 P.
236-237 Manhul Jalil Vol. 9 P. 10, Nihayat-ul-Muhtaj Vol. 7 P. 260-261, Kashaful-Gina'a Vol.
SP.5I18.
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* Cases From Jurisprudence (Fiqhi) Point of View *

grounds, it is not permissible for the physician who is treating a patient to
conduct any kind of medical tests on him, unless those tests were being
conducted for the treatment of the illness the patient is suffering from.
However, if the physician does that he would be held responsible for the
(Dhaman) compensation for whatever results from those tests, whether
that result was in the form of material or moral damage.

Thirdly:

Extent of The Patient’s Right To Permit Tests To Be Conducted on
Him:

A Patient, or even a healthy person may permit a physician to conduct

some kinds of medical tests on him. So, is such permission considered a
release from any liability resulting from those tests?

The origin - as we have already mentioned, is that the self is the
ownership of Almighty Allah, and that nobody will have the right to
dispose of except for its own good and as permitted by the Sharia. For this
reason Islam forbade suicide and any other act of bringing damage to
oneself. In this concern Allah Almighty said:

«Nor kill (or destroy)

Yourselves: for verily

God hath been to you

Most Merciful»™.

In another verse He, Almighty says:

«Nor take life - which God

Has made sacred - except

For just cause»®,

In these two Holy verses there is a general prohibition of taking life,
whether that was man taking his own life or killing someone else. The
Messenger of Allah, peac be upon him verified and elaborated on the
punishment of the one who commits suicide, and he said, «The one who
killed himself with an iron, he will be holding that piece of iron and cutting
open his stomache over and over again for eternity in Hell»®.

(1) Surat-ul-Nisa from verse 29.
(2) Surat-ul-Isra from verse 33.
(3) Sunnan Al Tirmithy Vol. 4 P. 338,
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middle of the road or in the property of another person without his
permission or places an obstacle therein, or pours water, subjecting others
to dangers. So, whatever results of that as damage should be compensated

for by the doer™,

If those tests and experiments were conducted for the interest of medical
enhancement and scientific progress, the thing which would benefit all
people, the physician who is conducting these tests is also considered as a
murderer, because scientific progress and medical enhancement and
people’s benefit would not justify aggression on man and inflicting damage
on him, for the destruction of one person is on the same level as destroying
all people, and if one saved one soul, it would be as if he save the life of the
whole people. This evidence is derived from the saying of Almighty Allah
in the Holy verse:

«On that account: We ordained
Forth Children of Israel
That if anyone slew
A person - unless it be
For murder or for spreading
Mischief in the land -
It would be as if
He slew the whole people
And if anyone saved a life
It would be as if he saved
The life of the whole people»®

Based on this, the self therefore is protected against murder and damage
except rightfully, and if anyone transgresses on it without that right, he
must receive the due punishment, whether the aggressor was one person or
more than one person. Omar Ibn Alkhattab executed seven people from
the citizens of Sana'a, of Yemen who all seven took part in murdering one
person and he uttered his celerated statement: if the whole population of
Sana’a gathered in killing that man he would execute them all®. On these

(1) See Al Mughni wal Sharhul-Kabir Vol. 9 P.P, 564-565 Kashaful Gina'a Vol. 6 P. 6-7
Nihayat-ul-Muhtaj Vol. 7 P. 359, Badayieul - Sanayie Vol. 7 P, 278, Manhul - Jalil Vol. 9 P,
2.

(2) Surat-ul-Madia from verse 32.

(3) Kanz-ul-Omal Vol. I5P.79.
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* Cases From Jurisprudence (Fighi) Point of View *

which would bring harm to the self whether that harm was big or small,
direct or indirect.

The criterion for assessing the forbidden aggression is the imposition of
whatever thing causing harm or damage to the self. However if what was
meant by that an evident interest, it would not be considered aggression
even though it would mean so linguistically. In other words, if the physician
transgressed on the patient and took samples of the patient’s blood or
fluids for testing them or removed part of his tissues for biopsy or for such
tests to diagnose the illness, then such action is permissible because the
reason for that was for the benefit of the patient and for curing him.

However, the results of the tests and diagnosis conducted by the
physician are considered the property of the patient and his own personal
affair, and consequently the physician does not have any right to claim
ownership of those results or even disclose them in whatever manner or
disclose the identity of the patient on whom those tests had been
conducted. On the other hand, the physician may make use of the results
obtained from those tests and apply them for the treatment of another
patient, or for medical researches, as long as there is no damage on the
patient on whom the tests had been conducted.

Secondly:

Conduction of Medical Tests on a Patient For Scientific Progress:

In such a case a physician would conduct medical tests on the patient he
is treating either with the purpose of discovering a drug for treating a
certain illness, or for satisfying his wish to give service to medicine and
medical research and the like, which is not the main purpose of treating
that patient. Under all these circumstance it is not permissible for the
physician to conduct such tests and if he does that, he would be considered
a transgressor, and it makes no difference whether the aggressed is young
or old or strong or weak.

The origin in this is prohibiting bringing harm and damage to man in
order to get benefit for another. Such tests might result in the death of the
person who is subjected to them or harm him. So, if those tests were
conducted for the interests of the physician, then he is considered a
murderer, and would be asked to pay (Dhaman) compensation for his act,
analogous to the imposition of (Dhaman) on the one who digs a well in the
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Allah Almighty has given shape to all His creation but has endowed man
with special aptitudes and special excellencies which raise him above other
creatures. In this concern He Almighty said:

«He has created the heavens
And the earth

In just proportions

And has given you shape
And made your shapes
Beautiful»®.

Ownership in its generality entails limitation to the owner and restricting
others than him, because the right of the owner is absolute, not allowing
any violation on it or having free hand on it except after permission from
the owner. The owner is the one who knows what he owns very well, and
would not permit for anyone to dispense of his property except for a kind
of interest he can estimate. The owner might place his property as a
temporary deposit on the trust of someone, and so the entrusted has to
keep and preserve until the time its owner comes to recuperate it. On the
same line of analogy the self is something owned by Almighty Allah, but
entrusts man with. This trust requires non-betrayal from the side of the
entrusted. In this concern Allah Almighty says:

«0 ye that believe

Betray not the trust

Of God and the Apostle

Nor misappropriate knowingly

Things entrusted to you»®.

Trust also entails that it should not be violated. On the prohibition of
violation, Allah Almighty says:

«But commit no excess

For God loveth not

Those given to excess» ™.

Prohibition of absolute aggression, including all kinds of aggression on
the self whether material or moral. The material aggression includes any act

(1) Surat-ul-Tagabun from verse 3.
(2) Surat-ul-Anfal from verse 27,
(3) Surat-ul-Ma'ida from verse 87,
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RULE ON WHETHER IT IS PERMISSIBLE FOR A
PHYSICIAN TO CONDUCT TESTS ON A PATIENT
HE IS TREATING

In this case an enquirer is asking a question on whether a physician, who
is treating a patient for sterility will have the right to test a new drug he has
compounded in collaboration with a pharmacist, on that patient, and
would the agreement of the patient to receive that drug be sufficient excuse
for administering that test?

The answer on this question is of three folds:
Firstly:
The Conduction of Medical Tests for Benefit of Patient:

Before talking about the permissibility of these tests or not, we have to
acknowledge the fact that the self is the ownership of Almighty Allah. He
created it from nothing for the saying of Almighty Allah:

«He it is Who created

You from clay and then

Decreed a stated term

(For you) And there is

In His Presence another

Determined term»™

Allah Almighty is the source of all growth, and in this concern He,
Almighty says:

«Say: «Itis He Who

Has created you (and made

You grow) and made

For you the faculties

Of hearing, seeing,

Feeling and understanding»® .

(1) Surat-ul-Ana’am from verse 2.
(2) Surat-ul-Mulk from verse 23.
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Wander astray from the Path

Of God, is a Penalty Grievous

For that they forget

The Day of Account»™.

It is no doubt that the one who is obliged to carry out responsibility must
know the rule of Almighty Allah on every act or any deed one intends to
do, and if he could not do that by himself, he should ask those who know
these rules, in observation of the saying of Almighty Allah:

«If ye realise this not, ask of those
Who possess the Message»®.
And Allah is All-knowing.

(1) Surat Sad from verse 26,
(2) Surat-ul-Nahl, from verse 43,
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This kind of (Ijtihad) independent reasoning is the reasoning of the
mind, but not every mind is allowed to do so. (Ijtihad) has its stipulations
and its regulations, fundamentals and the people to carry it out. If (Ijtihad)
was allowed for everybody, then there would have been chaos and
confusion as the different minds have different understanding and each
minds has its purposes and its standards and perceptions. So, if every
opinion and every (Ijtihad) is given consideration as concerning the
religious matters, then it would be governed by whims and lusts, and that
is what Almighty Allah forbade completely:

«Then seest thou such

A one as takes

As his god his own

Vain desire? God has,

Knowing (him as such)

Left him astray, and sealed

his hearing and his heart

(And understanding) and put

A cover on his sight

Who, then, will guide him

After God»™.

To sum up the answer on this case, the mind does not initiatc the Sharia
obligations, but its role is limited in understanding these obligations. To
refer to it concerning the religious matters which man faces is sheer wrong
and it is a statement not relying on any knowledge and it is a challenge to
the rules of Almighty Allah, and so the one who does that would be as if
changing his religious faith into whims and misleading behavious. Allah
Almighty forbade that as in the Holy verse:

«O David! We did indeed

Make thee a vicegerent

On earth: so judge thou

Between men in truth (and justice)
Nor follow thou the lusts

(Of they heart) for they will
Mislead thee from the Path

Of God: for those who

(1) Surat-ul-Jathiya from verse 23.




* Vol. V, 1993, Ni h Edition, C y Jurisprudence Research Journal *

This is what concerns the rights due to Almighty Allah, but as for the
rights of those who can shoulder responsibility, they have the choice in the
worldly affairs such as eating, drinking, sleeping, moving and trading and
the like. However these affairs are also governed by the Sharia imperatives
and restrictions. Eating and drinking must be rightfully and legitimately
earned and from a (Halal) source. Behaviour towards that should not be
extravagant. Moving and travelling should be for purposes of obedience
and not for committing disobedience. Trade should be pure and away from
the forbidden materials and methods of transactions, and hence any act or
any behaviour performed by the Muslim should abide by the «imperatives
and the restrictions» and not by the direction of the mind.

Imam Al Qarafi stated on this case, «The one who shoulders
responsibility is not permitted to approach any act or deed until he knows
the rule of Almighty Allah on that deed. The one who sells should know
what Allah indicated and legislated on sales transactions, and the one who
leases should learn what Allah legislated on the question of leases. The one
who performs his prayers must know the rule of Almighty Allah on that
prayer, as well as on (Tahara) cleanliness, and on ail words and deeds. The
one who learns and abides by what he has learned, would be obeying
Almighty Allah twice, and the one who does not learn would be disobeying
Almighty Allah twice, and the one who learned and did not abide by what
he had learned, he would be obeying Almighty one time and disobeying
him the other»®.

Therefore the mind does not initiate obligation, but it independently
reasons on the domains allowed for it to reason, and hence can adopt the
rule of a case for another case on which there was no textual rule or
judgment, and that is after finding a common cause for both cases, and this
is what is given the name «mental deduction». For instance there is text
forbidding usury-whether on credit or increase which were common at the
time of ignorance. With analogy, any transaction on which any of the
attributes of any of those two usury transactions is applicable, then that
transaction will be forbidden.

The text forbidding (Khamr), wine, is absolute, because wine confounds
the mind, and by analogy any substance which does the same, such as
Hashish and drugs, they are all forbidden and so on.

(1) AlFurrouq, Al Qarafi Vol. 2 P.P. 14-15.
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May work righteousness
Such as Thou mayest npprove‘".

A sound mind does not have any excuse for misbehaviour, as it received
knowledge through the means of the descended revelation. It is imperative
on the mind to respect what was descended with the Book of Almighty
Allah through the tongue of His Apostle. Almighty Says:

«Now hath come unto you

An Apostle from amongst

Yourselves: it grieves him

That you should perish:

Ardently anxious is he

Over you: to the Believers

Is he most kind and merciful®.

The Second Aspect: The Mind Does Not Initiate Obligations.

The Sharia Obligations and ordinances are rights due to Almighty Allah.
He made it obligatory on those obliged with responsibility to perform those
ordinances and obligations in the manner explained by His Messenger to
them. The conditions for these ordinances is the «obligation» and not the
«option». In this concern Allah Almighty said:

«Thy Lord does create

and choose

As He pleases: no choice

Have they (in the matter)

Therefore the obligations concerning worships are governed by the
Sharia statement, and hence nobody may work his independant reasoning
in that, for (Salat) prayer (Zakat), fasting and pilgrimage are all ordinances
which nobody will have the right to either add to them or deduct from
them. The obligations in interrelations and dealings are also governed by
the Sharia statement, and nobody will have the right to add to them or
deduct from them neither. Usury, fraud and injustice are forbidden acts
and hence nobody will have the right to state his own personal point of
view, or permit the forbidden or forbid the permissible.

3)

(1) Surat-ul-Ahqaf from verse 15.
(2) Surat-Al Tauba verse 128,
@ Surat-ul-Qasas from verse 68.
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applicable on the mind. If it was the opposite of that then all obligations
would be suspended from it, for the saying of the Prophet, peace be upon
him, «The pen is suspended from three kinds of people among whom is the
madman until he retains his intellects»".

Secondly:

As being sound from the view point of its functioning and its behaviours,
If it was so then punishment is due, and more severe.

As he is aware of what he is doing and can perceive the consequences of
what he is doing, the intentional murderer, for instance, is considered wise
and perceptive, because he knows other’s rights for living, the same way as
he knows his right in that, and he knows the others rights in not to be
aggressed, the same way he knows his right in that. For these reasons, his
punishment was to impose on him the same thing he had committed against
other people, in addition to the punishment he will receive on the Day of
Judgment. On the same level an adulterer who is of age would receive more
severe punishment than an adulterer who is younger, because the intellects
of the former are more mature than the one who is younger than him.
Having been given all this allowance of time the older person should have
been correct in his behaviour, able to perceive the consequences of his acts
and respon to the saying of Almighty Allah.

«When he reaches

The age of full strength
And attains forty years

He says, «O my Lord’!
Grant me that I may be
Grateful for Thy favour
Which Thou hast bestowed
Upon me, and upon both
My parents, and that |

(1) The text of the Hadith states about Ayyisha, about the Prophet, peace be upon him, who said,
«The pen is suspended form three (people): from the dormant until he wakes up, from the child
until he grows up, and from the madman until he retains his intellect) Sunnan Al Nasaie Vol,
6P, 156, Musnad Imam Ahmad Vol. 1 P. 140, Sunnan Abu Da’ood Vol. 4 P. 141, Sunnan Al
Tirmithy Vol. 4 P, 24,
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Those subjected elements are created for the benefit of man and for the
service of his existence. These are great signs and clear evidences, not all to
comprehend the power of their creator except those who are wise and those

who contemplate.
Imam Ibn Al Qayim talked about the role of the mind in compairing

between the good and the bad, the beautiful and the ugly and said, «the
forbidden pleasure is mixed with ugliness at the time when indulging in it,
resulting in pain after it is finished, and if the urge for it intensified in
yourself, think about its vanishing and the persistance of its ugliness and its
pain, and then compare between the two situations and weigh the different
indurance in obedience is mixed with goodness and resulting in pleasure
and comfort. If that becomes too much on the self then think about the
disappearance of its suffering and the remaining beauty and pleasure of it,
and compare between the two situations and opt for the dominant one. If
you suffer from the cause, think about the pleasure behind that cause, then
the indurance and suffering would be easy, and if you were affected
because of abstaining from the forbidden pleasure, then think about the
pain which would follow after indulging in that forbidden pleasure, and
compare between the two kinds of pain, and the mind has the powers to
account for the two benefits by letting the least of them go by, and indure

the least pain in order to avoid the most.
All this requires knowledge about the causes and their initiations, and a

mind by which to opt for the first choice and the most beneficial for it. So,
the one who is given wisdom and prudence he would opt for the better and
would select it, and the one who is deprived of that he would opt for the
opposite. On the same lines, the one who thinks about this world and the
Hereafter, he would come to know that nobody would earn anything from
either of them except through indurance and suffering, so let one bear that
difficulty in order to attain the best of the two, the eternal one » "

The mind is the criterion for the deeds. If it is a sound mind all that
results from it is sound and vice versa. The soundness of the mind is
determined by two aspects:

Firstly:

As being sound in its essence, and through which one would perceive all

phenomena and tangible things, and hence the attribute of wisdom is

(1) Al Fawayid, Imam Ibn Al Qayim P. 210,
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THE MIND IS NOT THE INITIATOR
OF THE SHARIA OBLIGATIONS

In this case there is an enquiry in which the enquirer says that he was
residing in a foreign non-Islamic country and while he was there, he was
faced with a case related to religion. He asked the advice of a friend who
was supposed to be knowledgeable of that case, but all the he could say to
the enquirer is this, ask yourself and try to find the answer in your heart,
and return to your intellect and your reasoning powers, and what you find
logical then it is the truth and rightful otherwise not.

The answer on this case requires some elaboration but the situation for
that is not appropriate, and so we would only limit that on two aspects:
Firstly: The mind is conditional for obligation.

When Allah Almighty ordained and prescribed on His creatures all his
orders and forbade and restricted them from his prohibitions, He planted
in them the mind and the ability to understand and comprehend and all the
senses, in order to comprehend the facts in this world, and hence be able to
differentiate the good because of its goodness and the bad, because of its
badness. In each ordinance in which Allah Almighty shows the greatness of
the creation or address His creatures with an order or a restriction, He
Almighty would say that it is for «those who can reason» or «those who
have understanding» or «those who have remembrance». All these
attributes refer to the ability of those who are addressed to comprehend
and understand. Allah Almighty says:

«He has made subject to you

The Night and the Day

The sun and the Moon

And the Stars are in subjection
By His command: verily

In this are Signs

For men who are wise'".

(1) Surat-ul-Nahl verse 12.
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Then Omar, blessings of Allah be upon him asked the man would you do
better if I forgave you? and the man said yes I would, and Omar forgave
the man and let him go"’.

The summary of this case is that the principles of Islam are quite clear
that slandouring a Muslim or suspecting him or interferring into his
personal life or into the affairs of his family, his religion or his life, or
tracing his disgraces and trying to reveal or disclose his past is (Haram),
forbidden and a great sin which can not be erased except by liberating
oneself from committing such acts, and there is no exception other than the
things mentioned about the (Ijtihad) of jurists on this concern.

From all that is mentioned, the friend of the enquirer is considered sinful
in two aspects:

Firstly:

He has violated the honour of his friend, and mentioned about him things
which he abhors and so he is sinful for slandouring.

Secondly:

He defamed his friend for a sin which he had repented and hence, heis
sinful for tracing people’s disgraces and shames, and so nothing will dropo
this double sin from him except the forgiveness of his friend.

And Allah is All-Knowing.

(1) See Tafseer Al Dur Al Manthour previ f
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The Messenger of Allah prohibited in mayny situations tracing people’s
shames and defects. It is narrated about Al Barra’ Ibn Azib, blessings of
Allah be upon him that he said. The Messenger of Allah, peace be upon
him addressed us in such a strong voice until it reached those women
concealed in their veils, and he, peace be upon him said «O you people who
believed with their tongues, but Faith did not yet entered your hearts, do
not slandour the Muslims and do not trace their shames and defects,
because the one who traces the shames of his brother Muslim, Allah will
expose his disgrace from inside his home®”,

The ancestry abided by the rules and principles of Islam in concealing
other people’s disgraces and avoiding all that may do so or interfer into the
Muslim’s private affairs, his honour and his family, at the time when they
were the most concerned people with the rules of Islam in its orders and
restrictions. It is narrated about Omar Ibn Al Khattab, blessings of Allah
be upon him, that he was patrolling in Madinah at night, and while he was
doing that, he heard a man singing inside his house. Hearing that, Omar,
blessings of Allah be upon him, climbed the wall and peeped on the man
and discovered that the man was in the act of committing a forbidden sin.
Omar told the man, you enemy of God, do you think that God will not
disclose your act of disobedience? Then the man answered Omar, you too
Imam of Muslims have disobeyed God not only once like I did, but three
times in a row, for Allah Almighty says «And spy not on each other»®,
and you have spied, and He Almighty said, «Enter houses through the
proper doors»®, and you have climbed over the wall of my house and
entered it without my permission. Allah Almighty also says:

«Enter not houses other than
Your own, until ye have
Asked permission and saluted
Those in them»“,

(1) Tafseer Al Dur-Al Manthour Fil Tafseer Al Ma'athour, Suyutti Vol. 7 P. 568.
(2) Surat-ul-Hujurat from verse 12.

(3) Surat-ul-Baqara from verse 189.

(4) Surat-ul-Nur from verse 27.
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The Third Aspect: One of the attributes of the Muslim is concealing the
shame of his brother Muslim and not cause them any harm. For Islam isa
religion of good morals and love and bashfulness, prohibiting revealing the
shames of the others, and all kinds of acts causing damage and harm.
Considering all that it is imperative that the Muslim should adopt these
attributes and characteristics in his conduct and his relationship with
himself and with the others. These attributes, in their obligation, are based
on the principle of brotherhood stated by Almighty Allah inhis Holy Book:

«The Believers are but
A single Brotherhood»".

This characteristic of brotherhood entails loving one another and
avoiding all that might spoil the relationship between the Believers in
concern about the safety of the (Ummah) from disagreements and
disputations and the disintegration of their word. When Allah Almighty
described the believers as being brothers, He Almighty described those who
harmed them as being the liars and the obvious sinners. Allah Almighty
said:

«And those who annoy

Believing men and women

Undeservedly, bear (on themselves)

A calumny and a glaring sin»®.

The Messenger, peace be upon him ordered in a number of situations,
the Muslim to conceal the shame of his brother Muslim and he, peace be
upon him said in what Abu Huraira narrated, «No servant of Allah
conceals the shame of his brother Muslim, without having his shame being
concealed for him by Almighty Allah on the Day of Judgment».

Al Qadi said, this saying has two aspects: One aspect is to conceal the
disobediences and defects of one’s brother and not to diffuse them in any
situation. The other aspect is not to account him for that and leave out
reminding him with it, but the first is more evident®.

(1) Surat-ul-Hujurat from verse 10,
(2) Surat-ul-Ahzab verse 58.
(3) Sahih Muslim, Al Nawawi, previous reference P, 143,
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slandour when he asked his companions, blessings of Allah be upon them,
«Do you know what slandour is? They answered Allah Almighty and His
Apostle are more knowledgeable. He, peace be upon him said, «reminding
your brother of what he dislikes. It was enquired, what if the things I
mentioned about my brother were true? The Messenger, peace be upon him
said: If what you said about him was true then you would be slandouring
him, and if that was not true then you would be accusing him
wrongfully»®.

The Messenger, peace be upon him also said that, «What you do not like
to face your brother with is slandour»®.

These sayings indicate that slandour includes the person who is present
and the person who is absent, and that its criterion is mentioning what one
abhors even if that thing mentioned was true»®.

Imam Nawawi stated that slandour is remembering the person with what
he does not like, whether that thing not liked was in the body of that
person, in his religion, in his way of life, in himself, his manners, his
wealth, his parents, his offspring, his wife, his servants, his movements, or
his state of mind whether being glad or sad, or anything else related to
mentioning defects, whether by words, by signal or by symbol»”. Some
jurists exempted six ways of mentioning others which are not considered
slandour®, which are: advice, reproach, alteration in testimony, infront of
the ruler declaring one as being lascivious, and the makers of strange
deviating innovations and inventions and if the slandourer and the one who
is told about the slandour were both knowledgeable about the subject
matter of the slandour, and the call of the authority such as saying: such
and such person usurped my wealth and violated my honour»®.

(1) Sahih Muslim, Nawawi Vol. 16 P. 142, see Bazlu - Majhood Fi Hal Abi Da'ood, Vol. 16 P.
17.

(2) Al Jamie-ul-Saghir, Suyuti Vol, 2 P. 504.

(3) AlQawanin Al Fighia, Ibn Juzi P. 282,

(4) Al Azkar, Nawawi,

(5) They derived evidence on that from the saying of the Prophet, peace be upon him to Fatima
Bint Qais when she asked the Prophets advice when both Muaweya and Abu Jahm Proposed
10 her. He peace be upon him adviced her by stating, as for Muaweya, he is a poor vagabond,
and as for Abu Jahm he is aggressive, Such saying was permitted as advice.

(6) Al Furrouq-Imam Qarafi Vol. 2 P.P. 205-208. Imam Ibn Juzi mentioned that they are ten one
of which is asking help to change evil, and that one is knowledgeable about one's right. See Al
Qawanin Al Fighiya, previous reference.
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Brother? Nay, ye would

Abhor 1™

The prohibition af suspicion is a call to make certain of one's speech and
words, and not utter anything prematurely. The one who makes certain of
his words will not harm others and vice versa. There are so many mistakes
which are committed, such as slandour and the like, as a result of
suspicion. Allah Almighty described suspicion as availing nothing against
truth:

«But they have no knowledge

Therein. They follow nothing

But conjecture, and conjecture

Avallas nothing against Truth»®.

The Messenger of Allah, peace be upon him affirmed the disadvantages
of suspicion and he said, «Beware of the demented of talk»®.

Imam Al Ghazali thinks that the prohibition of suspicion is not only
limited to slandour and talking behind people’s backs, but also includes
insinuations, one's talk with oneself about doubting others and judging
them as being bad people. However, the occurences of the mind and the
inevitable thoughts are understood and permitted”’,

Prohibition of slandour and talking behind people’s backs is a call to
preserve the right of the one slandoured. by not permitting talking about
his honour, his secrets nd his private life. The description given by Allah
Almighty to such kind of act is eating the flesh of one’s dead brother, as
affirmation of the ugliness of such act. So, as long as man, by nature and
by common sense, can not eat the flesh of another dead man because of its
prohibition and unbecoming act, then it becomes imperative not to
slandour him whether dead or alive because of analogy between this act and
that one. The reason behing prohibiting slandour is that it is aggression
against the sanctuary of man, depriving him of his rights and a challenge
against his honour. The Messenger of Allah, peace be upon him defined

(1) Surat-ul-Hujurat from verse 12.

(2) Surat-ul-Najm verst 28.

(3) Al Lulu wal Marjan Vol. 3 P, 190, Sunnan Al Tirmithy Vol. 4 P. 313 Muwatta Imam Malik P.
653, Musnad Imam Ahmad, Vol. 2 P. 312, Sunnan Abi Da’ood Vol. 4. P. 280.

(4) Ibya-Oloom-ud-Din, Ghazali Vol, 3 P. 142.
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«O ye who believe

Let not some men
Among you laugh at others
It may be that

The (latter) are better
Than the (former):

Nor let some women
Laugh at others

It may be that

The (Iatter) are better
Than the (former):

Nor defame nor be
Sarcastic to each other
By (offensive) nicknames
Ill-seeming is a name
Connecting wickedness
(To be used of one)
After he has believed:
And those who

Do not desist are
(Indeed) doing wrong»™®

The Second Aspect: One of the fundamentals of Islam is to avoid
suspicion and distrust of other people or try to spy on them or talk about
and back bite them, or be doubtful about them without any supporting
evidence or the like. In this concern Allah Almighty says:

«0 ye who believe !

Avoid suspicion as much

(As possible): for suspicion

In some cases is a sin:

And spy not on each other

Nor speak ill of each other

Behind their backs.

Would any of you like to eat

The flesh of his dead

(1) Surat-ul-Hujurat verse 11.
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THE RULE ON THE ONE WHO TRACES
PEOPLE’S FAULTS

In this case an enquirer states that he happened to have committed a sin
in his youth but he declared his repentence and abstained from committing
that sin totally. However, the enquires says that he had a friend who knew
about that sin, and while both of them were in a gathering with some
acquaintances that friend reminded him of what happened in the past, as if
he meant to blackmail him and defame him by mentioning that happening,
although he repented. The enquirer is asking to what extent does his friend
have the right to abuse him by reminding him of that mistake.

The answer on this case is of three aspects
Firstly:

The origin in Islam is the prohibition of aggression and violation where
Allah Almighty prohibited that and said in His Holy Book:

«But do not transgress limits

For God loveth no transgressors»'”.

Transgression includes that material deed such as murder, or infliction of
wounds, as it includes any utterance which results in damages for man,
because an utterance might be more severe than a deed. A person may find
a wound or assault on his body less hurting than a word which touches on
his feelings or opens old wounds or affects him psychologically. A word
uttered inadvertently might bring about so many problems on its utterer,
and a simple sentence sometimes lead to fighting and wars.

Islam looked at man as being on «entity» in which bodily pains are
mixed with psychological pains, and that his security and peace depend on
his own personal behaviour and on the manner in which he lives with the
others. For this reason Islam is concerned about establishing this
coexistence through educating the Muslim a Sharia education based on the
prohibition of aggression in all its forms and ways. It is also based on
preserving the right of the Muslim not to be used as a subject for sarcasm or
alaughing subject. Allah Almighty explained that in His Holy Book:

(1) Surat-ul-Bagara from verse 190,
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reason for possession of those figures and shapes was the education of
students, as it is the case.in teaching medicine or anatomy, the aims of
Sharia would contain such reasons and excuses, and there is no objection to
that, because the one who is studying medicine or any other discipline, or
the one who is teaching those is considered among those who are most
beloved by Almighty Allah, for the saying of the Messenger of Allah, peace
be upon him, «All human beings are the sons of God, and the most beloved
of them by God are those who are of more benefit to His sons",

To sum up this question, we say that, Islam prohibited pictures, shapes
and statues as they imply an imitation of the creation of Allah, and that
loving and glorifying these pictures and statues might lead to joining other
gods with God, which is contradictory with the belief of unification, and
for that Allah Almighty threatened those who make these pictures and
statues and said that they would be asked on the Day of Judgment to give
life to what they had created.

So, many jurists find it reasonable that the non-dimensional pictures and
drawings do not come under the prohibition and threat mentioned in the
(Ahadiths)for those who create these pictures. They derived evidence that
the Messenger of Allah, peace be upon him, when he prohibited pictured,
he exempted «the number on the garment» which means the picture or the
drawing.

The Sharia criteria for these pictures and drawings or films or
educational programmes mentioned by the enquirer should not be from the
forbidden things or those which excite the instincts or call to any immoral
conduct.

As for the dimensional statues and models, they are (Haram) prohibited.
Some jurists exempt childrens dolls on evidence narrated on the
permissibility of that. As for the study of medicine and anatomy and the
need of the students to study the physiology of the human body, the Sharia
of Islam calls for easiness and its aims and purposes can allow for that, on
condition that the purpose of that the model should be in separated parts
and that should entail no damage or mischief.

And Allah is All- Knowing.

(1) Kanz-ul-Omal Vol. 6 P. 260.
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the (Hadith) narrated by Al a’amash, about Muslim who said, «we were
with Masroug in the house of Yassar Ibn Namir, and he saw some statues
in the house. He then said, I heard Abdullah saying, I heard the Messenger
of Allah, peace be upon him saying: «The people who are mostly punished

on the Day of Judgment are those who make pictures»"",

This prohibition is mentioned in a number of (Ahadiths)with different
narrations, but they all agree in one meaning which is the prohibition of
statues and all dimensional shapes.

The jurists of the four schools of thought agreed on the prohibition of
these statues, but the Malikis exempted the dols made for children, deriving
evidence from the (Hadith) of Ayyisha, blessings of Allah be upon her,
who said, «I was playing with girl dols, with my girl companions while the
Prophet, peace be upon him was there»n. They also exempted drawing
some parts of the animal. The writer of «Al Meiyar Al Muarrab»
mentioned that Abu Is - Haq Al Shatibi was asked about the arms and
limbs manufactured from wa or the shapes made in baking dough, and
whether that is permissible or included into the threat against the makers of
pictures, and he answered: the apparant statements of the interpreters of
(Hadith) that the threat mentioned in the (Hadith) referred to the shaping
of complete figures. The drawing of some limbs separately is not included
in that threat. To this effect Ayyadh narrated about some jurists that they
said, if the head of the picture drawn was separated, it would be permissible
to benefit from the rest of the shape®.

From what is mentioned it is evident that the reason for prohibiting
statues and dimensional shapes is the imitation of what Allah created and
the probable glorification of these things made or kept as ornaments or
decorations, the thing which would affect the belief of unification. If the

(1) Fat-hul-Bari Vol. 10 P. 396.

@) Awjaz-ul-Massalik to Muwatta Imam Malik Vol. 15 P. 140-14] - Kashaful Gina'a Vol. S P. 171
Al Mugni wal sharh-ul-Kabir Vol. 8 P. 111-112 Hashiyat-ul-Tahawi Ala Al Dur Al Mukhtar
Vol. | P. 273 Nihayat-ul-Manhul Vol. 6 P. 376, Mahul-Jalil Ala Mukhtasar Khalil Vol, 3 P.
529.

(3) Al Meiyar al Mua'arab according to Fatawa of the jurisls of Africa, Andalus and Morrocco
Vol. 11 P. 110. Ayyadh here refers to Ayyadh Ibn Musa Ibn Ayyadh Ibn Amroon Al Yahsubi
Al sabti, Abul Fadhl Imam of Hadith in Morrocco in his time. He undertook the judiciary of
Sabta in which he was born, then the judiciary in Grenada. He was born in 476 H. and died in
Marrakesh in 544 H. See Al A'alam of Al Zarkaly Vol. § P, 99,
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Thirdly:

If the picture was complete in form it is prohibited and if the head of the
thing or shape drawn was separated from the rest of the body and the parts
are separated too then it is permissible, and this is the most correct.
Fourthly:

If the picture was on something which is used and treaded on it is
permissible, but if it was on something which is hung like an idol it is
forbidden.

From all these statements, it is clear that the dominant opinion is that the
non-dimensional pictures and drawings are not included in this prohibition
mentioned in the previous(Ahadiths)particularly when the Prophet, peace
be upon him excepted the «<number on a garment»".

This means the picture or drawing, in addition to that imitation of the
creation of Allah is non-existent in the non-dimensional pictures and
drawings as they are shadows of something or shaping of that thing, the
same as the shadow of a person on the surface of water or under the sun or
image on a mirror. It is no doubt that these pictures and drawings have
become necessary in contemporary life whether in education or in any othér
aspects of life.

The criteria for permissibility of pictures as we have already indicated is
that they should not be from the prohibitions, and that they should not
advertise immoral acts or rejection of moral values, or excitement of
instincts, and such things as contradicting the conduct of a Muslim in his
life.

The Third Aspect:

Forms, and statues: A number of (Ahadiths)were narrated which indicated
the prohibition of these forms and statues, whether making them,
possessing them whether for decoration or for trade. Of those(Ahadiths)
the one narrated by Omar Ibn Al Khattab, blessings of Allah be upon him,
that the Messenger of Allah, peace be upon him said, «Those who make
these pictures and statues will be punished on the Day of Judgment». They
would be asked «give life to what you had created»™®. In the same concern

(1) Fat-hul-Bari P. 405.
(2) Fat-hul-Basi Vol. 10 P. 396, sce Sahih Muslim, Nawawi Vol. 14 P. 90 What is meant here is the
dimensional pictures.
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and we refer to those pictures and drawings which do not have shadows,
there are controversial statements in this concern. Those who say that they
are permissible, state a number of evidences such as what is narrated by
Yousr Ibn Saced, about Zaid Ibn Khalid, about Abi Talha that the
Messenger of Allah, peace be upon him said, «The angels will not enter a
house in which there is a picture». Yousr said, then Zaid was sick and we
went to visit him. On the door of his room there was a curtain with pictures
onit. Seeing that I said to Obeidallah Al Khoulani, the step-son of
Maimounah, wife of the Prophet, peace be upon him, said did not Zaid tell
us about the pictures the other day? Then Obeidallah said, did not you hear
him when he said, «except a number on a garment»", Those advocators
of permission also derived evidence from the interpretation of the
statement in the previous (Hadith), «no one is more unjust than the one
who makes things similar to my creation». and said that is only limited to
the shapes which have shadows. The creation Allah Almighty created is not
a picture on a wall, but it is complete creation. Imam Ibn Hajar stated that
the rest of (Hadith) calls for deterence from picturing anything, in saying
«let them create a grain and let them create an atom» In reply to that, what
is meant by that is the ceation of a grain in reality in material and not only
picture that®, In his interpretation of the word «models» he said, this
(Hadith) is cited as evidence on permissibility of using pictures if they have
no shadow, and inspite of all that they are what might be misused such as
pillows»"’.

Ibn Al Arabi summarized all the statements of the jurists concerning the
use of pictures, that if they have dimensional bodies, then they are
forbidden by consensus agreement, but if they were printed flat, there are
four different points of view on that.

Firstly:
Absolute permissibility depending on the apparent meaning «except a
number on a garment» stated in the (Hadith).
Secondly:
Absolute prohibition even numbers.

(1) Fat-hul-Bari, previous reference P, 40).
(2) Fat-hul-Bari P. 399,
(3) Fat-hul-Bari 401,
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he saw that, peace be upon him, he ordered me to pull it down, and so I
did". Abu Huraira also narrated a (Hadith) in this concern and said, I
heard the Messenger of Allah, peace be upon him, saying: «There is no
more aggressor than those who make things like My creation. Then let
them, if they can, make or create a grain, or let them create an atom. Then
he, peace be upon him ordered that water be brought to him and he washed
his arms up to his arm pits. The narrator said, O ye Abu Huraira did you
hear the thing the Messenger of Allah was saying, and he said «the atmost
of tricks»®. In this concern Ibn Abbas also narrated about Abi Talha that
the Prophet, peace be upon him, said, «The angels will not enter a house in
which there is a dog or pictures»® .

This is a general view of unification, and the sensitivity of Islam to any
act or any deed which contradicts its principles, or to have any suspicion
which lead the Muslim into the maze of disbelief.

As for the question from the reader it can be answered in three aspects:
Firstly:

The use of films and teaching aids, such as when the students are shown
films about marine life, life of fish and the way they multiply, or a film
about wild life or life of insects and the like, there is no objection to that,
because these films are only knowledge and lessons from which the students
will get a lot of scientific benefits. It is no doubt that their knowledge about
the secrets which Allah Almighty placed into these creatures is considered
from the scientific subjects which are included within the ways of thinking
and contemplating this world which Allah Almighty created, as a Muslim
is ordered to do so.

The Sharia criterion for all these films and educational aids should not be
of those prohibited things or vicious deeds, and that the pictures used
should not be the kind of pictures which arouse or excite the instincts or
advocate any kind of obsenity or immoral degradation in any sort. If these
films contained anything of these prohibited things, they are prohibited to,
even watching them, teaching or studying them will also be prohibited.

The second aspect is that pictures and drawings on paper or otherwise,

(1) Fat-hul-Bari, Sharh Imam 1bn Hajar Vol. 1 P. 400.
(2) Fat-Hul-Bari- Previous reference P. 398,
(3) Same previous reference - See Nawawi P, 81 - 84,
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clean the self from the filth of the abominable acts of disbelief, and purify
it from any practices deviating from the worship of Almighty Allah, the
One and Only, to the worship of idols or men who do not have any power
over anything, be for himself or for others.

One may say that the age of worshipping idols is gone, and there is no
fear that there would be a return to it, because the time in which that
practice was predominant, was a time of ignorance, and that the time we
are in now is a time of science and knowledge and that man is capable of
differentiating between right and wrong. But to say that in the absolute is
not correct. It only holds true if it is said in an environment where the
beliefs and creed is founded on the principle of unification of Almighty
Allah to whom all creatures are devoted in worship. Although this is not
the actual reality of all people today, because there are still some people
who idolize men, animals or rocks or trees and worship them. Such kind of
practice would not have taken place unless there was a «defect» in imitation
from one generation to another. This «defect» must have been insignificant
in the beginning and little by little, and due to negligence it changed into
mischief. For instance, exaggeration in loving and respecting someone
under the presumption of honour and high esteem might lead to believing
in his spiritual powers. In the same level, glorifying any one animal, or an
inanimate body, would lead to believing in them by passage of time. The
examination of the history of theology, will confirm to us that those who
worshipped men, animals, animate or inanimate bodies or joined other
gods with God would not have done so if they did not exaggerate in their
love and glorification of those.

For this reason there was the prohibition of pictures and models, as a
means of closing the door of joining other gods with God, and preventing
any probability on that, and in making these pictures and models, there is
imitation of God's creation. In this concern Ayyisha, blessings of Allah be
upon her, said «the Prophet, peace be upon him, came back froma
journey, and I was covering myself with a cloth which has ornaments and
shapes of animals and creatures on it. When the Messenger of Allah saw
that, he tore it apart and said, «Those who receive the most severe of
punishments on the day of Judgement are those who imitate the creation of
Almighty Allah». Ayyisha said, we made of that one or two pillows. In
another (Hadith) Ayyisha said, the Messenger of Allah came back from a
journey, and I was hanging up a shelf with some engraved models. When
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Almighty are of three categories: A deed which God does not have any
consideration for, and a deed which God will not leave anything of, and a
deed which God will not forgive. As for the deed which God will not
forgive is joining other gods with God» In this concern Allah Almighty
said,

«God gorgiveth not

That partners should be set up

With Him» ",

Another Holy verse states:

«Whoever joins othe gods with God
God will forbid him

The Garden, and the Fire

Will be his abode» .

As for the deed which God will not have any consideration for is the
injustice done by man on himself concerning negligence of the ordinances
such as fasting, or performance of prayers, Allah Almighty might forgive
all these disobediances if He Almighty chooses. The deed which God will
not leave anything about is injustic inflicted by man on Allah’s creatures,
(Qisas) is certain»'. However, (Ahadiths) in this meaning of exclusion of
those who join other gods with God from Allah’s Grace are numerous.

When Islam set up and reinforced the principle of unification, it was
concerned that this principle should not be distorted in any manner, for
introductions are entrances to results, and means are ways leading to ends,
and joining other gods with God does not come as a result of original
mischief within the self, because every newborn is born according to
nature, but that joining other gods with God come as a result of
introductions and causes. In order for the self to be safe from this mischief,
Islam was keen to deter the self from all suspicions which lead to it. Some
of these acts of deterence is the prohibition of shapes and modeds as in
making them there is imitation of the creation of Almighty Allah, which
might probably lead to glorifying them and hence return to the practices of
idolatry and paganism which Islam came to abolish in the first place and

(1) Surat-ul-Nisa from verse 48.
2) Surat-ul-Maida from verse 72.
(3) Musnad Imam Ahmad Vol. 6 P. 240 - Imam Ahmad is the only narrator of this (Hadith).
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«And they have been commanded

No more than this:

To worship God,

Offering Him sincere devotion

Being True (in faith)™",

Islam is the seal of all divine messages, and it was descended clear and
evident in its fundamentals and its branches. Unification is a basic principle
in the relationship between Allah Almighty and His creatures of Jinns and
human beings, and more over this unification is the reason behind their
creation.

Allah Almighty said:

«I have only created

Jinns and men, that

They may serve Me»™,

When Allah Almighty clarified the principle of unification, He Almighty
showed the invalidity of any deed which come in contradiction with this
principle, and that He Almighty still will not accept it and will not forgive
it, He Almighty said in this concern:

«God fogiveth not

That partners should be set up

With Him, but He forgiveth

Anything else, to whom

He pleaseth, to set up

Partners with God

Is to devise a sin

Most heinous indeed»®,

Quite a number of (Ahadiths) were narrated on the grievousness of
joining other gods with God, and how God will exclude the disbelievers
from his Grace. One of these (Ahadiths) is the one narrated by Imam
Ahmad from the (Hadith) of Zaid Ibn Haroon, about Saddaga Ibn Musa
about Abi Omran Al Juni, about Yazid Ibn Abi Musa, about Ayyisha that
the Messenger of Allah, peace be upon him said, «deeds according to Allah

(1) Surat-Ul-Baiyina from verse §.
(2) Surat-ul-Zariyat verse 56.
(3) Surat-ul-Nisa verse 48.
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THE RULE ON USING FILMS, TEACHING AIDS, DRAWINGS,
PICTURES AND MODELS FOR EDUCATIONAL PURPOSES:

In this case a reader is asking that he wants the Sharia measures be
explained as concerning the use of films, teaching aids, pictures, drawings,
shapes and models for educational purposes, such as when a model of
human body, for instance is used for teaching the internal organs of the
human body, or the use of a films for teaching marine life or jungle life.

Before answering this question, on the matter of using pictures and
shapes, we should know that Islam is a creed of unification. Allah
Almighty is The One and Only. No entity worshipped in this universe other
than Him Almighty. He has no partner and no counterpart neither in
Himself Almighty nor in His qualities and attributes, nor in His deeds. He
Almighty made this known to His Prophet, peace be upon him and to His

creatures in His saying Almighty:
«Not an apostle did we
Send before thee without
This inspiration sent by us
To him; that there is
No god but, therefore
Worship and serve Me».
And His saying Almighty:
«Know, therefore, that
There is no god
But God»™?.

With this certainty, therefore, the deeds of the creatures whether cardinal
or minor, explicit or implicit, will not be accepted in any way unless they
are based on this certainty. In this concern Allah Almighty says:

(1) Surat-ul-Anbiya verse 25.
(2) Surat-Muhammad from verse 19.
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granted some inheritors and left others, he has no right to have free hand
except on one third (of the wealth)'*),

It is also narrated that a woman dreamed that her time of death was
approaching, so she took all her wealth and distributed it for charity, and
then she died. Her husband came to Abu Musa Al Asha’ari to ask his
advice. Abu Musa asked him which one was your wife? Then the husband
answered | would not know of anybody entitled to go to Heavens more
than her, except the martyr, but she did what she did when she was in
complete healthy condition. Then Abu Musa enquired, did she do what she
did and she was healthy? Then Abu Musa did not return the wealth the
woman had distributed.

The summary of this answer on this case is that it is permissible for a

person who is in a healthy condition to spend whatever he wants of his
wealth in charity and kindness, and there is no restriction on him in doing
that except when he is indebted or sick or when he has small children for
whom he did not leave them their alimony for their food and shelter and
clothing. Other than that he has absolute right to have free hand in
dispensing his wealth by giving gifts, grants or donations and that the
inheritors do not have any right to object to his actions. As for the saying
that he did what he did because of ill feeling against his inheritors, would
not justify their objection, though what he did with his wealth is delegated
to Almighty Allah.

And Allah is All - Knowing.

(4) Al Musanaf-Abdel Razziq Vol. 9P. 75,
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Sa’ad IbnAbi Waqqas, because the reason behind prohibiting donating
more that one third is only for the protection of the inheritors and
preservation of their rights. But in the case that he does not have inheritors
then that prohibition would be invalid.

But if the owner of the wealth spends it when he is in a healthy condition,
the majority of jurists state that he has the right to donate all his wealth.
They derived evidence from the narration by Abu Bakr Al Siddiq, blessings
of Allah be upon him, that he donated to his daughter Ayyisha, the
produce of his property in (Al Ghaba) which was equivalent to twenty
(wasdqg). In his death bed, Abu Bakr, blesssings of Allah be upon him told
his daughter and said, O my daughter, by God there is nobody more
beloved to me in richness than you, and nobody more dear to me in poverty
than you, and I happened to have granted you the produce of twenty
(wasaq), so if you have already collected that, it becomes yours, otherwise
today it is the property of inheritors".

In the Hanafi school of thought it is stated that, if the owner of the
wealth said, «What I own I grant as (Sadaqga) charity, he would be like
donating all his wealth, holding back only an amount for his subsistance he
and his children until he is able to earn again, because if he donated all that
he owns, he would be in need for charity from others. The Messenger of
Allah, peace be upon him said, «start with yourself and after that come
those who are under your guardianship»®.

In the Shafie school of thought it is stated that paying charity from what
one needs for his subsistance is Haram and for the subsistance of those he
is obliged to pay alimony for is Haram. Evidence to that is derived from the
saying of the Messenger of Allah, peace be upon him, «It is enough sin on
the person to leave those whom he should feed, start with those who are
under your guardianship (in giving charity)®.

It is narrated that Omar Ibn Abdel Aziz said about the one who donates
all his wealth in charity: «If he placed all his wealth on a rightful cause,
there is nobody more rightful for that wealth than he himself, and if he

(1) Bidayat-ul-Mujtahid previous reference P. 328, see also Al Qawanin Al Fighia, Ibn Juzi.
(2) Badayic-ul-Sanayie Vol.6 P, 111,
(3) Mughni Al Muhtaj, Shirbini Vol. 3 P. 122, see Also Nihayat-ul-Muhtaj, Ramli Vol. 6 P. 174,
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dispense of his wealth in ways contrary to the directives of Sharia. He
might donate something to somebody who does not deserve that or not
entitled to it or he might deprive an eligible person by abstaining from
giving him what is due to him. For this reason the majority of the jurists
think that a donation or a grant made by such a person is considered as the
will, only on the third of his property. What is meant by sickness here is the
kind which is serious and «scary». The jurists explain that as when the sick
person in bed, unable to come and go, or take care of his own affairs.
However, if his sickness was doubtful, and whether it is «scary» or not,

then the criterion here is the certification of two trustworthy physicians®.

The Third case: When the spender is healthy:

A question is to be asked in this situation, does man has the right to
spend his wealth freely in the aspects of charity and kindness as stated in the
initial question? Is there no consideration for the inheritors?

In this case we should differentiate between the will of the one who has
inheritors and the will of the one who does not have inheritors, whose act
is correct. So, the will of the one who has inheritors is only valid on one
third of his wealth. If he left a will that all his wealth be distributed, that
would not be permissible except on one third of the wealth, following the
narration of Sa’ad IbnAbi Waqqas,blessings of Allah be upon him, who
said that the Messenger of Allah, peace be upon him, visited me when, I
was sick and I told him that I advise that all my wealth be donated. The
Messenger, peace be upon him, hearing that he said No. Then I enquired
only half of my wealth, and he, peace be upon him said No. Then I said
one third of my wealth? He, peace be upon him said yes, although even one
third is much, because if you leave your inheritors well off is better than
leaving them living as parasites, begging people®.

As for the one who does not have any inheritors, he may advise that all
his wealth be donated, deriving evidence from the previous narration about

(1) Bidat-ul-Mujtahid, Nihayat-ul-Mugqtasid Vol. 2 P. 427 - Hashiyat Radual - Muhtar, Ibn
Abdeen Vol. 3 P. 384 - Al Um, Shafie Vol. 4 P. 107 - Ghayatul - Muntaha, Al Rihaibani - Vol.
4 P.P. 416-417, Al Mughni Wal Sharhul - Kabir Vol. 6 P, 505.

(2) Sunnan Al Nassasie Vol. 6 P. 242, Nawawi, Sahih Muslim Vol. 11 P.P. 76, Fat-hul-Bari, Sharh
Sahih-Ul-Bukhari Vol. 3 P. 196, Sunnan Ibn Majah Vol. 2 P. 904, Muwatta Imam Malik P.
541.
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acknowledged any then that transaction should be put into effect. When he

reaches twenty-five years of age, his wealth should be paid back to him
even if he showed no signs of wisdom ),

Imam Malik states the opposite of that opinion. He states that seizure of
the wealth of the one who does not handle it properly or deceives in selling,
is permissible, and that seizure is not released except by a judge, and it is

proved that he, the owner of the wealth, is wise enough®to be able to
handle his wealth.

Imam Shafie states that all actions from such person are rejected if he
was committing mischief whether seizure was imposed on him by the judge
or not. However, his actions would be put into effect if he retained his
wisdom whether the judge released that or not®.

In the Hanbali school of thought it is stated that seizure should be
imposed on such person if the wealth he possesses would not fulfil his
debts. If the creditors requested from the judge to seize the wealth of the
indebtor, he should respond to that, and they derived evidence to that from

what is narrated about the Messenger of Allah, peace be upon him that he
seized the property of Ma’az and sold it out®.

In the Dthahiri school of thought it is stated that if the owner of the
wealth reached puberty and he is still extravagant, his property would

remain under seizure and it would not be released unless it is proved that he
is wise enough to handle his own property ®.

The Second Case: The spender
of property is sick

The reason behind this is that a sick person has a weakened awareness,
and he is not totally capable of handling things properly, and so he might

(1) Badayic-ul-Sanayie Vol.7 P, 169.

(2) Manh-ul-Jalil Vol. 6 P.P. 84-84,

(3) AlUm Vol. 3 P.P. 218-219, Al Majmu Vol. 13 P, 368.
(4) Al Mughni Wal-Sharh-ul-Kabir Vol. 4 P, 456.

(5) AlMuhala Bil Athar Vol. 7 P. 146.
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feelings against her son on his death bed, when his disobedience and his

ingratitude to her forbade him from uttering the two testimonies, and when

she came to know that he was unable to utter the word of truth in the last
moments of his life!"). Generally speaking, the one who spends his wealth
is either one of three categories:

Firstly:

The wealth might be seizured, because of extravagance, or so as to fulfil
some debts, so the wealth is seized in order to preserve the rights of the
creditors and remove harm from them. So, whenever seizure is declared, he
is not allowed to dispense of his wealth and take a free hand on it whether
by selling, granting or any other aspect of expenditure. In this concern.
Allah Almighty says:

«To those weak of understanding

Make not over your properly»m.

On the question of seizure, the jurists have stated different points of
view. According to Imam Abu Hanifa, seizure is not permissible for any
reason whatsoever. If the owner of the wealth reaches the age of puberty,
and still he does not show signs of wisdom and becoming of age, he is only
barred from touching his wealth, but if he sold any part of it or

(1) About Abdullah Ibn Abi Awafa who said, «We were with the prophet, peace be upon him, and
someone came and said that a dying young man was asked to utter the testimony, there is no
god but Allah, but he could not say it. Did he use to perform his prayers? the Prophet asked,
and they said yes. Then the Messenger peace be upon him stood up and we stood up with him
and went to see the dying young man. The Messenger peace be upon him, ask the dying young
man, say there is no god but Allah, but the man said I can not. Then the Messenger, peace be
upon him asked the people why? They said that the man was ingracious to his mother is his
mother alive? The Messenger, peace be upon him asked. They said yes. He peace be upon him
called her and when she came, he asked her, is this your son? she said yes. Then the Messenger
peace be upon him, said to the mother do you see if there was a big fire and your son was going
1o be thrown in it, but if you forgave him, he will not be thrown in it, would you forgive him in
this case or not? She said | would forgive him, Then the Messenger , peace be upon him asked
the mother to say that she has Allah and the Messenger as witnesses that she forgave her son,
and so the other did as she was told by the Prophet, peace be upon him, who went back to the
dying young man and asked him again to utter the two testimonies that there is no god but
Allah and that Muhammad is the servant and Messenger of Allah, and the man could utter it.
Then the Messenger, peace be upon him, said thank God who saved this man by me from Hell.
- Jama'- ul - Zawayid Vol. 8. P. 148,

(2) Surat-ul-Nisa from verse §,
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CASES FROM JURISPRUDENCE (FIQHI)
POINT OF VIEW

THE RULE ON THE ONE WHO SPENDS HIS WEALTH
ON CHARITY BUT SOME INHERITORS OBJECT

In this case there is an enquiry about the situation of the one who has a
lot of wealth, but before the time of his death, he spent most of that wealth
on charitable deeds, such as building mosques, orphanages and giving help
to the needy. When his inheritors knew about that, some of them showed
their objection to that kind of behaviour from their father on presumption
that by so doing he would deprive them from the right bestowed on them
by Allah Almighty, and he is only doing that on purpose due to something
he is holding against them, and because of that they are concerned for him
and do not want him to be punished, as his act contradicts with, as they
mentioned, the rules of Shara’a. The enquirer is asking whether their
objection is correct or not, and whether their father would be held sinful
for what he is doing?

The answer on this enquiry is that such interaction does take place within
the relationship of the father with his son or sons, and that always depends
on the point of view of the father, his concepts and his beliefs. He might
think that his sons and daughters do not need any wealth to be left by him
for them, and that the best thing he can leave them is good education and
good upbringing. He might see that wealth is not something in their favour,
and that he is the one who deserves his wealth, and that he has the right to
place it on the aspects of kindness and charity so as to be rewarded on that
on the Day of Judgment. However, the father might have been aggrieved
by his inheritors and so he wanted to revenge because of their ingratitude
towards him in his old age, but any way such situation is very rare. The
father is most concerned about his sons and daughters in his life time and
after his death, and no doubt that the sentiments of fatherhood would
always dominate and defeat any ill feeling from the father's part against his
children.

History narrates to us that a young man’s mother gave up all the angry
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Obliging the one who wants to enter the auction to pay (Dhaman) or
guarantee is permissible in the Sharia. This guarantee should be
returned to those who did not win the auction. For the one who won
the auction the guarantee deposited should be calculated as part of the
price of the commodity auctioned.

There is no objection in the Sharia to impose entrance fees (as price of

booklet of conditions, which is not more than actual price).

It is permissible for the Islamic Bank or any other bank to offer

investment projects so as to make higher profits whether the investor

was involved in speculation contract with the bank or not.

(Al Najsh) augmenting the price of a commodity in an auction

without interest in buying is (Haram) forbidden. Aspects of (Al

Najsh) are the following:

a) When someone raises the price of a commodity in an auction in
order to persuade interested buyers to raise their price offers.

b) The phony buyer pretends that he is interested in the commodity
and that he knows it and knows its value, and so he praises it by
way of temptation to real buyers.

c) The owner, or the auctioner, or the authorized seller would allege
that he paid such price for the commodity so as to deceive those
who really want to buy.

d) Some of the modern aspects of (Najsh) and which are strictly
forbidden in the Sharia is the use of the audiovisual methods
which describe the commodity with such descriptions which are
not true or raise the price in order to tempt the buyers to conclude
the sale.

And Allah is All - Knowing.
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THE AUCTION SALE CONTRACT®

The council of Majma’a Al Figh Al Islami held the sessions of its eighth
conference in Brunai, Dar-es-Salam from the first to the seventh of
Maharam 1414 Hijra, corresponding to 21-27 June 1993.

After reviewing the researches submitted to the Majma’a on the subject
of «The Auction Sale Contract», and after listening to the deliberations on
it, the council acknowledged that the auction sale contract is one of the
common contracts concluded in the present time. Putting such kind of this
contract into effect was sometimes accompanied by some violations which
called for the need to control the method of dealing through that sale
contract in such a way to preserve the rights of the contracting parties
according to the rules of Islamic Sharia, as it has been recognized by the
government organizations and controlled by administrative measures, and
in order to verify the Sharia rules of this contract, the council decided the
following:

1- The auction sale contract is a contract of mutual compensating and in
it consideration is given to the demands of the interested buyers which
they call out or write their demand down as manifestation of their
desire to participate in the auction. Auction sale contract is concluded
when the buyer consents to the price reached.

2- Theauction sale contract differs with the different subjects it handles
such as selling, leasing and the like, and according to its nature from
optional, such as the normal auctions between individuals to
compulsory, such as the auctions imposed by the judiciary. Public and
private organizations, government organs and individuals need such
kind of sale contracts.

3- The procedures followed in the auction sale contracts, such as written
registration, organization, controlling measures, administrative or
legal conditions should not contradict with the rules of Islamic Sharia.

(1) Resolution No. 77/41/D8.
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SALE ON DOWN PAYMENT BASIS®”

The council of Majma’a Al Figh Al Islami held the sessions of its enighth
conference in Brunai, Dar-es-Salam from the first to the seventh of
Maharam 1414 Hijra, corresponding to 21-27 June 1993.

After reviewing the researches submitted to the Majma’a on the subject
of «Sale on down payment basis», and after listening to deliberation on it,
the council decided the following:

1- What is meant by down payment sale is the sale of a commodity when
the buyer pays an amount of money to the seller in case that when the
sale is concluded that amount of money is calculated as part of the
price of the commodite, and if sale was not concluded that amount is
possessed by the seller.

Alease is treated the same way as the sale, because it is a sale of
utilities. What is exempted from the sales is any kind of transaction
for which (Qabd) possession of one of the two exchanged items in
council of contract is stipulated for that transaction to acquire
correctness, or possession of the two exchanged items (exchange of
usurious (Amwal) wealths). As for profit sharing for the one who
authorizes another to conclude sale this principle is not applicable
during the stage of promise, but it is applicable in the stage following
that of promise.

2-  The sale on the basis of down payment is permissible if the period of
waiting is limited to a certain time. The down payment is calculated as
apart of the price if sale is concluded, and it becomes the seller’s right
if the buyer changed his mind about buying.

(1) Resolution No. 76/3/D8.
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property, when the elements of that accident were proved to have been
due to mistakes and a damage took place, and he would not be
released of his responsibility except in the following circumstances:

a) If the accident happended due to force majeur, against which no
precaution could have been taken.

b) If the accident happened due to action of the one inflicted with
damage, an action which had a great influence in effecting that
result.

c) If the accident happened as a result of a mistake of a third party or
his violation of rules, and hence third party is held liable.

Traffic accidents which are caused by animals on the roads, are

compensated for by the owners of the animals involved, if the owners

were proved not to have been able to control their animals. Decision
on that is left to the judge’s discretion.

If the driver and the one on whom damage is inflicted were both

equally involved in the accident, each one of them is held liable for the

damages he caused whether in body or in property.

a) In consideration of the details below, the origin is that the direct
doer of an accident is a (Dhamin) payer of compensation for the
damage he caused even if he was not a violator, while the causor is
not a (Dhamin) unless he is a violator or,

b) If the direct doer and the causor were both involved in the
accident, liability would be on the direct doer and not on the
causor unless he is violator and the direct doer is not.

c) If two different causors were both of them involved in effecting
damage, each one of them would be held liable in proportion to
his effect on that damage. If each one’s proportion is not known,
then they are held liable equally.

And Allah is All-Knowing.
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TRAFFIC ACCIDENTS®

The council of Majma’a Al Figh Al Islami held the sessions of its eighth
conference in Brunai, Dar-es-Slam as from the first to the seventh of
Maharam 1414 corresponding to 21-27 June 1993.

After reviewing researches submitted to it on the subject of «Traffic
Accidents», and after listening to deliberations on the subject, and in
consideration of the aggravation of traffic accidents and the rise in the rate
of their recurrence, and the increase of their dangers on people and their
properties, and the call for public interest by applying the regulations
related to vehicle licence by following the conditions of safety such as safety
of equipment, the rules for ownership transfer, issuance of driving licences,
the necessary precaution in issuing these driving licences as concerning age,
capability, vision, knowledge about traffic rules, and abiding by all that,
the council decided the following:

1- a) Abiding by those regulations which do not violate the rules of the
Islamic Sharia is a Sharia obligation, because it is part of
obedience due to those in authority as analogous to the
unspecified public interests. Those regulations should include the
Sharia’ rules which are not applied in this field.

b) One of the requisits of public interest is the application of
restraining punishments in all its kinds, such as pecuniary
discretional punishment, imposed upon all who violate these
traffic regulations, and subject people’s lives to dangers in the
streets or the market places, in consideration of the stated rules of
(Hesba).

2-  Accidents which occur due to traffic are treated according to the
stipulated Islamic Sharia rules on felonies. Even though most of these
accidents take place by error, but the driver involued is held
responsible for the damages he inflicts on others whether on their

(1) Resolution No. 75/2/D8.
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d) [f lead to contradicting consensus and its requisites.
¢) Ifitlead to complexities which are not accepted by any of the
(Mujtahids) independant reasoners.

And Allah is All-Knowing.

-75-



* Fatawa Al Majami Al Fighiys »

reasonable options, and who are known for their piety and scientific
integrity.

4-  Itis not allowed to act according to the permits stated by the (Fighi)
schools simply because of whims. Doing that would lead to violation
of ordinances and obligations, but permits may be applied and acted
upon in observation of the following precautionary measures:

a) The statements of the jurists allowing for the application of
alleviating permits should be recognizeable as per the Sharia rules,
and should not be described as being a deviant statement.

b) The need for the application of alleviating permit, should be for
the purpose of alleviating difficulty whether the need was of the
whole society, private need or individual need.

¢) The person who acts according to the alleviating permit should
have ability of choice between the permit or otherwise, or that he
knows about the circumstances of both or he should refer to
someone who is more qualified.

d) Acting according to the alleviating permit should not entail failing
into the pitfall of the forbidden fabrication to be elaborated in
item 6.

e) The follower of that statement should not utilize that as an
instrument to reach illegitimate purposes.

f) The follower of the permit should be contented that what he is
doing is right.

5- Fabrication in initating what the schools of thought say is when the
imitator invents totally new statement on one question which has
interrelated branches or more, in such a way never meant by any
(Mujtahid), independant reasoner, from those he is imitating on that
question.

6- Fabrication is forbidden in the following cases:

a) If acting according to application of alleviating permit, was only
meant for the satisfaction of whims or violation of one of the
precautionary measurements indicated on the application of
alleviating permits.

b) If that lead to invalidatioin of judiciary judgement.

¢) Ifitlead to violation of what is applied by imitation in one
incident.
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FATAWA AL MAJAMI AL FIQHIA *

CONSIDERATION OF ALLEVIATING
SHARIA PERMIT AND ITS RULE"

The council of Majma’a Al Figh Al Islami held the session of its eighth
conference in Brunai, Dar-es-Salam as from the first to the seventh of
Maharam 1414 corresponding to 21-27 June 1993.

After review of the researches submitted to the Majma’a on the subject

of «Consideration of Alleviating Sharia Permit and its Rule». and after
listening to deliberations and discussions, the council decided the following:

1-

2-

The Sharia alleviating permit is the kind of permit legislated due to a
legitimate excuse by way of alleviation on the part of those who are
obliged to perform religious ordinances, on the persistance of the
excuse which entails the original rule.

However, there is no controversy as for acting according to the
alleviating Sharia permit whenever the reasons for that exist, on
condition that these reasons and motives are fully investigated, and
limit permit on them in consideration of the Sharia restrictions stated
as precautionary measures for the application of the permit.

What is meant by the (Fighi) alleviating permits refers to the
independant reasonings made by the different schools of thought for
permitting something as opposed to other independant reasonings
restricting that same thing.

So, the adoption of the permits resoluted by the jurists, or in other
words, following and applying the least strict of their statements is
permissible in the Sharia as per the measures stated in item (4).

Alleviating permits on public issues and cases are treated the same way
as the original (Fighi) cases are treated, if they fulfill a Sharia
considered interest, and issued by collective indipendant reasoning
from such jurists and men of learning who have capacity to arrive at

* Unofficial Translation.
(1) Resolution No. 74/1/D8.
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he is permitted to eat from that food even if he did not make sure about the
source of that food. If someone was in doubt about the wealth (Mal) of
someone else whether it is (Halal) or (Haram) and he thought it is more
likely to be (Haram), he is not permitted to eat from that (Mal) and so on.
There are so many other instances and the cases are not limited to what is

mentioned®,

(1) Badayie-ul-Fawayid Vol. 4 P. 26.
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WHAT IS MEANT BY DOUBT
ACCORDING TO THE JURISTS

Imam Abu Abdullah Muhammad Ibn Abi Bakr,
known by fame as Ibn Al Qayyim Al Juzeya *

Whenever the jurists utter the term doubt, they refer to the state of
hesitation between the existence and non-existence of a thing, whether these
two probabilities were equal or whether one of them dominated the other.
Examples to this situation is when somebody is doubtful whether the water
he is using for ablution is pure or impure, or whether he is still in a state of
purity enabling him to perform prayer or not, or when he suspects whether
he performed his prayer complete or not, or how many times he divorced,
or whether the sun has set or not and the like. In such cases the one who is
in doubt should found his conclusion on what is certain. This is derived
from the saying of Prophet Muhammad, peace be upon him, «let the one
discard doubt away and build on what he is certain about». The linguists
said doubt is the opposite of certainty. A doutful situation can be handled
by acting according to the most predominant probability.

For instance if the Imam was in doubt about the number of (Raka’at)
performed, he should act according to the predominant of the two
probabilities. If he was in doubt about the first (Raka’at) he should act on
the predominant probability when investigation is possible. If the Imam
was in doubt about the direction of Ka’aba, the Holy Mosque he should
make his conclusion on what he thinks was the right direction. If he was in
doubt about the advent of the time of prayer, he is permitted to pray if he
thought that the advent of prayer time was not likely. If he thought that the
testimony of a witness was most likely to be the truth he would act
according to that testimony and would not make his conclusion on what
was certain. If someone was in doubt about (Al Mal) or not, and he
thought that it is more likely to be (Nissab), he would apy Zakat on that
wealth, as when an evaluator tells him it is (Nissab). Another example if
someone found some food in his house, whose source he is not sure about,

*One of the Imams of the Hanbali school. He was born in 691 Hijra and died in 751 Hijra.
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THE RULE ON WHETHER A WITNESS
REVOKES HIS TESTIMONY AFTER OR
BEFORE FOUNDING JUDGMENT ON IT

Imam Ibn Muhammad Ali Ibn Ahmad Ibn Saeed Ibn Hazm,

If a witness revokes his testimony after or before founding a judgment
on it, that judgment is cancelled. If the witness died or became mad, or was
changed, after delivering that testimony and before judging by that
testimony, or after judging by it, the judgment would take efect in all cases
and it would not be cancelled.

Ali stated: as far as the death or madness or change of the witness is
concerned, the testimony he had delivered is a correct testimony, and what
happened, after it had been delivered, would not entail its cancellation.

As far as revocation of testimony is concerned, if two trustworthy
witnesses acknowledge the soundness of the witness’s judgment when he
testified, then revocation of testimony is obligatory. The witness’s
acknowledgement that he lied or that he was negligent has more
consideration than the acknowledgent of another person on that.

Our opinion is the same as the opinion of Hammad Ibn Abi Suleiman
and Al Hassan Al Basri‘").

One of the Imams of Dthahiri Mazhab was born in 384 Hijra and died in 456 Hijra.
(1) Al Mubhala Bil-Athar Vol. 8 P, 527.
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RULE ON THE TESTIMONY OF A
BROTHER FOR A BROTHER

Ibn Al Mundthir stated that the men of learning unanimously agreed
that the testimony of a brother for his brother is permissible. This same
opinion is narrated about Ibn Al Zubair, and on that agreed Shuraih,
Omar Ibn Abdul Aziz, Al Sha’abi, Al Nakha'ie, Al Thawri, Malik, Al
Shafie, Abu Obeid, Is-Haq, Abu Thawr and men of opinion.

On the other hand it was narrated about Ibn Al Mundthir, about Al
Thawri that the testimony of blood relatives who are forbidden to marry
each other is not accepted from the one for the other. It was also narrated
about Imam Malik that he said, a testimony of a brother is not accepted for
his brother, if that brother was dependant on his brother, he is to not testify
for or against, as he is under accusation that kindness shown to him by his
brother might influence his testimony. Ibn Al Mundthir and Malik stated
that testimony of a brother for a brother is not permissible in affirming
lineage, but is permissible in affirming rights.

As for us, the Hanbalis, we derive evidence from all the Quranic verses
which mentioned the subject of testimony. So, if the brother is known to be
a just person and not influencec by any kindness from his brother, then his
testimony is accepted the same way as it is accepted from a foreigner. It
would not be correct to follow analogy from the situation of a father and
his son because between these two there is a strong tie and relationship is
not like a brother to a brother",

(1) Same previous reference P, 69,



FATAWA AL FUQAHA

RULE ON TESTIMONY OF THE ONE KNOWN
FOR BEING MISTAKEN AND FOOLISH

Imam Muwafaq-ul-Din Ibn Qudamah*

A witness is supposed to be a trustworthy person in order that his
credibility would not be suspected. So, it is justifiable to state that the one
who constantly commits mistakes and known to be foolish, is nota
trustworthy person and his statement would not be considered lest it might
be of his mistaken acts. He might give testimony on something he was not
asked to testify on or for another purpose other than why he was asked. If
he was known for his foolishness, the litigant against whom he testified
might exploit him for things not in his testimony, and so he changes his
testimony, and hence his credibility becomes in question. A rare mistake or
foolish act does not prevent its committor from giving testimony because
no human being is infallible, and if such minor acts forbid testimony, we
would not have found anybody to testify. So, what is given consideration
in forbidding testimony is the current occurence or mistakes from the
testifier, the same way as frequent committance of disobediences would
invalidate justice of that committor‘",

*One of the Imams of the Hanbali school. He was born in 541 Hijra and died in 620 Hijra.
(1) See Al Mughni Vol. 12 P. 60.
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The message related to Sheikh Wali-ud-Din Ibn Khuldoun is finished
and from his beautiful’hand writing I copied it, I am the poor to the mercy

of Allah, Saleh Ibn Ja’afar, may Allah forgive him and his parents and all
Muslims.

The end of Rabie the year 1047 Hijra.
(1) p3y 229l
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And the companions

Of the Garden

It is the companions

Of the Garden

That will achieve Felicity»™,

If you want to protect yourself against all that, you have to fear Allah
Almighty in secret and in the open and utter the word of the truth when in
peace or in anger, and be just in poverty and in richness, and try to attain
the bliss that will never be exhausted, and be concerned about seeing the
Generous Face of Almighty Allah and about the day when you will meet
Him.

Conclusion:

A judge must contemplate on these three (Ahadiths). The first one of them
is about Omar Ibn Murrah, blessing of Allah be upon him who said, «I
once heard the Messenger of Allah, peace be upon him saying: no ruler or
leader of people ever closes his door infront of those with needs and
poverty, unless Allah Almighty closes the doors of the Heavens infront of
his needs and his asking®

The second one is about Ayyisha blessings of Allah be upon her who
said, I heard the Messenger of Allah, peace be upon him saying; O ! God
when a member of my (Ummah) is assigned to have authority on one affair
and he becomes cruel on my (Ummabh), please God be cruel on him, and
when a member of my (Ummabh) is assigned to have authority on one
affair, and he becomes gentle, please God be gentle with him»™.

The Third one is about Ma’aqul Ibn Yassar, blessings of Allah be upon
him, who said, I heard the Messenger of Allah, peace be upon him saying:
no man Allah gives him authority over people, and dies and he is deceiving
them, Allah will prohibit him from Heavens»¥,

So let one think about all that, and Allah Almighty is the grantor of
success and He Almighty suffices us.

(1)  Surat-ul-Hshr Verses 19-20.

(2) Musnad Imam Ahmad Vol. 4 P. 231, Sunnan Al Tirmithy, Verification by Ahmad Fuad
Abdel Bagi Vol. 3 P. 619.

(3)  Sahih Muslim Vol. 3 P. 1458, Masabeeh-ul-S h, Al Bughwi Vol. 3P. 13,

(4)  Sahih-ul-Bukhary Vol. 6 P. 2614, Sahih Muslim Vol. | P. 135, Masabeeh-ul Sunnah Al
Bughwi Vol. 3P. 12.
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and doing right. If one forgets they would remind him, and if one
remembers, they would help him go on remembering.

«And keep they soul content
With those who call

On their Lord morning

And evening, seeking

His face» " .

Caution Against Misconduct And Situations
Resulting From Authority And Leading to
Blaming Rulers:

Firstly:

Mentioning the destructive bad deeds resulting from forgetting Allah
Almighty. These are acts which take effect unnoticeably due to influence of
authority on the judge and his powers in making his work take effect and
his orders carried out, and the like.

Secondly:
Mentioning the bad deeds resulting from forgetting principles and the

end for which he is assigned in that post. This results from giving full
attention to the worldly affairs.
Thirdly:

Mentioning the bad deeds resulting from forgetting oneself and
educating it, and handling those who follow whims and appetites and
protection of the time of ignorance, and running after taking revenge from
the opposing parties, this is indicated in the Holy verse:

«And be ye not like

Those who forgot God

And he made them forget

Their own souls! Such

Are the rebellious transgressors»

Not equal are
The companions of the Fire

(1) Surat-ul-Kahf from Verse 28.
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The Companions:

Firstly: . i
This includes cautions: hold steadfastly on the saying of Almighty

Allah:

«Hold to forgiveness

Command what is right

But turn away from the ignorant»™".
Secondly:

Observance of good conduct at the time of meeting and when bidding
farewel, or during counselling and settelment of affairs or being friendly,
or visiting the sick or sending congratulations or condolences and the like

and giving people their due rights.
Thirdly:
To be cautions from a friend who is exploiting that relationship for
mischievous ends.
Fourthly:
Caution from a friend who calls for bad deeds and urges for that:
«Friends on that Day
Will be foes, one
To another - except
The nghteousm.
so one should beware:
«But beware of them
Lest they beguile thee
From any of that (teaching)
Which God hath sent down
To thee»®
One should know that among those are wives, sons, relatives and the
like.
Fifthly:
The best companions are those who give assistance in the way of good

(1)  Surat-ul-A'araf Verse 199,
(2)  Surat-ul-Zukhruf Verse 67,
(3)  Swurat-ul-Maida from Verse 49,
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concern and done with haste. These are the affairs of rulers and the like.
Whenever such an affair gets complicated, it should be expressed gently.
All efforts should be exerted to complete that matter. However, if the
problem can not be solved or there was no legitimate way todoiit, a
messenger should convey that appology. But if there was obligation to
finish that matter in any way, it should be referred to the higher judges and
learned people, and as Faraoh was told:
«But speak to him mildly»(”.

The Prophet, peace be upon him said, «The one who humiliates the
ruler, Allah Almighty will humiliate him» . However, if

«They have (only) thrust

Their fingers into their ears

Covered themselves up with

Their garments, grown obstinate

And given themselves up

To arrogance» .

Therefore be patient

With constancy to the command

Of thy Lord and hearken not

To the sinner or ingrate

Among them»'.

When the soul is in torment and panic:

«And celebrate the name
of thy Lord morning
And evening

And part of the night
Prostrate thyself to Him
And glorify Him

A long night through»®,

(1)  Surat-Taha Verse 44,

(2) Sunnan Al Tirmithy Vol. 4 P. 435.
(3) Surat-Noah from Verse 7.

(4)  Surat-ul-Insan from Verse 24.

(5)  Surat-ul-Insan Verses 25-26.
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«For God doth reward the charitable» )

The Executives:

Firstly: This includes cautions on: executives are reminded to perform
their jobs honestly. They should advise one another and try to reform those
who go astray. A judge should inspect them form time to time.
Secondly:

The deputies of the ruler should be cared for and all their affairs should
be satisfied. Their judgments, contracts, dues and conducts should be given
consideration. Every case raised to them should be reviewed together with
the judgments they make.

Thirdly: Guardians, Trustees and Endowment Administrators:

Their conditions should be investigated together with what each of them
authorizes. There should be continuous check on what they do and if there
was any defect, it should be corrected immediately, and the wrongdoer
should be cautioned and warned.

Fourthly:

The reconciled ones should be cared for and their conditions be verified.
They should be preached and asked to have good relations between each
other, and be like brothers having high morals, never talk about each other
behind their backs. As for the proceeding they should be verified in secret
and work accordingly.

Fifthly:

The guarrellers should be reconciled and all disputes between them
should be settled.

«Or conciliation between men

To whom who does this

Seeking the good pleasure

Of God, We shall soon give

A reward of the highest (value)®.
Sixthly:

The matters that concern the important people should be given a special

(1)  Surat-Yousuf from Verse 88.
2)  Surat-ul-Nisa from Verse 144.
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and well kept and rented as soon as possible, and all that is due to the
orphan should be levied without any negligence and that his alimony is to
be paid. He also should have the right to have good education.

Secondly:

Endowments should be taken care of through good maintenance. They
should be rented and the rent levied. They should also be protected and
guarded and leave nobody to encroach on them. If these were plantations,
all the crops should be collected and weighed and protected against any
kind of violation.

Thirdly:

Mosques should be well maintained, cleaned lighted and well furnished.
The call to prayers should be regularly and punctually diffused, and the
congressional prayers should be performed in them. Mosques should be
prepared to accommodate those who come to recite the Holy Quran or
worship Allah in seclusion.

Fourthly: Those in Prison:

A judge should inspect the prisoners and their living conditions every
Friday. Charity should be given to them. A judge must work hard to enable
prisoners come out of their imprisonment by trying to satisfy their litigants
and settle the dispute betwen them, or listen to the evidence they state about
their poverty and inability to repay the rights due on them, and repay that.
Fifthly:

The students and knowledge seekers should be accommodated and cared
for their needs. They should be encouraged to acquire knowledge and given
assistance for that by supplying them with books and references. There
should be a certain council to help them and solve their problems and
explain to them all obscure points, and remove all kinds of difficulties.
Sixthly:

Widows, poor people, and the wayfarers should be treated well and
given charity especially by neighbours during seasons.

«But do good

For God loveth those

Who do good» ‘",

(1) Surat-ul-Baqara from Verse 195.
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judge discovers that there was something which was disturbed or upset or
not perfectly done, he should correct the situation and make things right as
soon as possible, and whenever possible and before it is too late «coming
back to the righteous is better than persistence on the wrong» as Omar Al
Farrougq, blessings of Allah be upon him said "),

He should also remember the Holy verse:

«And O ye Believers
Turn ye all together
Towards God, that ye
May attain Bliss»®

«And fear the Day
When ye shall be
Brought back to God» ).

Care Bringing about The Interests of People
and Improvement of Their Affairs

The Protegees: This part contains cautions
Firstly:

The Orphans:

«Let those (disposing of an estate)

Have the same fear in their minds

As they would have for their own

If they had left a helpless family behind

Let them fear God» ),

This shows us that the wealth of the orphan should be well maintained
and preserved. Nobody should touch it neither its administrator nor
anybody else except by a fair legitimate way. The judge should pay concern
to that himself and check on it from time to time. He should see to it that it
is invested and developed, and the broken part of the property maintained

() In his message to Abu Musa Al Asha'ari, it has been mentioned in a number of books,
Lukaie, Akhbar-ul-Qudhat Vol. 1 P.P, 70-71, Sunnan Al Dar Qutni Vol. 4 P.P. 206-207, Al
Sunnan Al Qubra, Baihaqui Vol. 10 P.P. 115-150.

(2)  Surat-ul-Nour from Verse 31,

(3)  Surat-ul-Baqara from Verse 281,

(4)  Surat-ul-Nisa from Verse 9.
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And Afterwards become
Full of repentence for
What ye have done» " .

To do so is much more easier and safer than the danger of (falling into
suspicions and the one who does so would fall into the prohibited)®
Reminder:

If a judge takes any of the things mentioned lightly he is either an
ignorant who adjudges without any insight or an unjust person who is lead
astray inspite of his knowledge, and these are the two kinds of judges who
are in Hell»® , from among the group who are doomed to be mislead, as
they took other gods than God Almighty, thinking that they are on the
right path. This divine threat is as in the verse concerning prophet David,
blessings of Allah be upon him¥, and our Prophet Muhammad, peace be
upon him. The judge should know that such prudence and taking time in
conducting investigations is essential for reaching the truth:

«Whoever holds

Firmly to God

Will be shown

A way that is stnighl»").

The Messenger of Allah, peace be upon him, said «If you are prudent
enough you would hit the right thing and if you make haste, you would go
wrong»'.

In the appendixes there is one more important point which is calling
oneself to account after leaving the council or the court, and contemplate
on what one had adjudged after verification of all evidences. Whenever the

(1)  Surat-ul-Hujurat Verse 6.

(2)  Part of a Hadith narrated by Muslim in his Sahih Vol. 3 P, 1219.

(3)  About Baridah, about the Prophet, peace be upon him, said, «Judges are of three categories,
one category is in Heavens and the other two are in Hell. As for the one in Heavens is a man
who knew the truth and adjudged by it, and a man who knew the truth and was unjust in his
judgment, he is in Hell, and a man who adjudged betwen people without knowledge and he
{s in Hell», Sunnan Abu Da'ood Vol. 4 P. 3573, Ibn Majah Vol. 2 P. 39, and Al-Hakim Fil
Mustadrak Vol. 4 0, 90,

(4)  Surat-Sad-Verse 26,

()  Surat-Al Imran from Verse 101,

(6)  Sunnan Al Baihagi Vol. 10 P. 104,
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would ask the Messenger of Allah, peace be upon him, and if something
confuses the Messenger of Allah, peace be upon him, he would ask Jabriel,
blessing upon him and upon all angels, but I find nobody to ask. Hearing
that, Othman released Ibn Omar from the judicial assignment (),

When the judge gets an answer to his enquiries from the one he had
consulted, he should verify that answer and consult once more the
references and the certified books and writings on the subject, until the
matter is so clear to him. He should not take things superficially (because
one of you might utter a word by which Allah Almighty will write him
among those whose portion is wrath until the day he meets Him»@ or «he
would fall into Hell for a distance like the one between east and west or for
seventy seasons» .

Fifthly:

When the judge has passed his verdict, there might be some doubt in his
soul, however, good intention and good faith are evident, because it is
always like that when judging between people (there comes a moment on a
judge when he would wish that he had not adjudged between two people
even on a piece of dry dates»® . But he should remember the saying «let
that which gives you suspicion for that which does not give you
suspicion® and the Holy verse:

«Ascertain the truth, lest
Ye harm people unwittingly

(1) Jama'-ul-Fawayyid Vol. 20, 62 No. 4907,

(2) About Bilal Ibn Al Harith Al Muzni who said, the Messenger of Allah, peace be upon him said
«One of you might utter an acceptable word which he would not think would reach anywhere,
but Allah Almighty will reward him for that with Heavens, and one of you might utter a word
which brings the wrath of Allah, thinking that it would not reach anywhere, but Allah
Almighty will write him among those whose portion is wrath because of that, «Sunnan Ibn
Majah, verified by Muhammad Mustafa Al Azami Vol. 2 O, 372, Sunnan Al Tirmithi Vol. 4
P. 484

(&) AlmuAbuHunin. blessings of Allah be upon him who said, the Messenger of Allah, peace
be upon him said, «a man might utter a word bringing the wrath of Allah, thinking that it is
nothing serious and because of that he would fall into Hell for a distance of seventy seasons».
Sunnan Ibn Majah Vol. 2 P, 373, Sunnan Al Tirmithi Vol. 4 P. 482,

(4) Al Fat-hul-Kabir 3/53.

() Musnad Imam Ahmad Vol. 1 P, 200, Tirmithi Vol. 4 P. 688 Al Hakim Fil Mustadrak Vol. 2

P. 13, Faidh Al Ghadir Vol. 3 P, 528.
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On earth: so judge thou
Between men in truth (and justice)»

«Nor follow thou the lusts

(Of thy heart) for they will
Mislead thee from the path

Of God: for those who
Wander astray from the Path
0f God, is a Penalty Grievous,
For that they forget

The Day of Account»“).

When the judge is sure that there is no whim involved in his judgment, he
should utter «there is no power but from Allah Almighty» and call the
name of Allah and pronounce his judgment and put it in force and oblige
the two parties by it, and insist on applying justice as it is the most
important end.

Fourthly:

When the case is obscure and the judge could not reach a verdict, he
should make more investigations and try to clarify the case. If the judgment
he reached about the case was too complicated and was too difficult to
apply, he should consult other trustworthy judges who are known to be

knowledgeable, even if one was in a different town, as for reaching justice
there should be no haste. Allah Almighty said:

«And consult

Them in affairs (of moment)» ®

«Who conduct

Their affairs by mutual consultatons» ¥

Ibn Omar, blessings of Allah be upon them said, the Amir of the
Believers, Othman Ibn Affan, blessings of Allah be upon him said, your
father used to adjudge? He said, when something confuses my father, he

(1) Surat-Sad Verse 26.
@) Surat-Al Imran from Verse 159.
() Surat-ul-Shura from Verse 38.
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(It is) a Fire

Blazing fiercely»".

Then the judge applies the equitable judgment based on what he could
deduce of all the evidence presented. So, even when the judgment he is
about to apply was so evident like a clear son on clear skies, the judge
should try to reconcile the matter between the two litigant parties,
particularly on matters in which there is no permission of a (Haram) or
prohibition of (Halal) or compulsion, or the imposition of extreme
opinion, and he should bear in mind the meaning of the verse from
Surat-ul-Hujurt:

(Reconciliation is better). But if the litigant parties refuse reconciliation
after notifying them with the judgment, he should preach them and remind
them of the (Hadith) of the Prophet peace by upon him, «you come to me
with your disputes» %), But if each one of them said to the other my right is
your right, then the judge should say (as long as you say that to each other
then you should share that right equally and try to be equitable and settle
the case between you)m. However, if they insist on their positions and the
right was for an orphan or an extravagant person, then he should recall the
story of Abul Darda, blessings of Allah be upon him who used to follow
the advice of Salman, blessings of Allah be upon him, who wrote to him,
«It came to my knowledge that people come to you for medical treatment.
If you treat and cure illnesses, lucky you are and will be rewarded by Allah
Almighty, but beware of taking the role of a physician and you kill a person
and go to Hell».

When the judge has exhausted all possibilities of reconciliation, he
should remember the Holy verse:

«0 David! We did indeed
Make thee a vicegerent

(1) Surat-ul-Qaria Verses 9-11.

(2) Al Bukhari narrated that, about Um Salamah, blessings of Allah be upon her that the
Messenger, peace be upon him said, «I am only human, and you come to me with your
disputes, and probably some of you are more eloquent than others in present presenting their
arguments, and hence I would adjudge the case according to what I hear, So, if | adjudge for
one of you with a right due to his brother let him not take it, for that would be like I have given
him a piece of Hell». Sahih Al Bukhari Vol. 6 P, 2622, Sahih Muslim Vol. 3 P, 1337,

(3) Sunnan Abi Da’ood and Ma'alim Al Sunnan of Al Khattabi prepared by lzzat Obeid Al Da'as
and Adil Al Sayyid Vol. 4 P. 14,
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«Which God hath seat down
To thee» ).
Thirdly:

When the judge makes up his mind about the case through what Allah
Almighty orders and according to those orders, then he should reflect on
the judgment he has reached with out personal preference or inclination.
Imam Shafie said, «The one who enters personal preference of a judgement
he would be like a legislator»® .

«If any of them should say
«I am a god besides Him»
Such a one We should
Reward with Hell, thus
Do We reward those

who do wrong» @.

The judge should follow the text in applying his judgmet, and should
exert all efforts to attain the right and truthful like the peole of (Ijtihad)
independent reasoning, and in the considered methods:

«And who is more astray

Than one who follows his own

Lusts, devoid of guidance

From God?»®,

The case in front of the judge might have so many branches, so he must
make his diagnosis of all that and makes distinction of each branch and
then weighs up each part and take the part which has consideration and
cancel or eliminate the part which has no significance in the judgment, lest
if he makes a mistake and slips:

«Will have his home

In a (bottomless) Pit

And what will explain

To thee what this is?

(1) Surat-ul-Maida from verse 49,

) Shafie, Ibtal Al Istihsan, Kitab-Al Um Vol. 7 P. 309 and afterwards,
() Surat-ul-Anbiya Verse 29.

(4 Surat-ul-Qasas from Verse 50.
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The judge should find confirmation to that in the saying of the
Messenger of Allah, peace be upon him, «Avoid suspicion for suspicion is
the most belied of spcech»(" and he should do as Almighty sadi

«pursue not that

Of which thou hast

No knowledge»® .

«Avoid suspicion as much

(As possible) for suspicion

In some cases is a sin»"> .

When the case is as clear as the sun is a cloudless sky, the judge should
distinguish between the things the litigants agreed upon and the things they
were different upon, and when every detail is so clear for him he should
bear in mind the Holy verse from Allah Almighty:

«And this (he commands):

Judge thou between them

By what God Hath revealed»') .

And should remember the verse:

«If any fail to judge

By (the light of) what God

Hath revealed, they are

(No better than) Unbelievers» *.

The judge should abide by the advice from Allah Almighty to His
Messenger:

«And this (he commands):
Judge thou between them
And follow not their vain
Desires, but beware of them.
lest they beguile thee

From any of that (teaching)

(1) Sahih-ul-Bukhari Vol. 8 P. 197, Sahih Muslim Vol. 4 P, 1985.
(2) Swurat-ul-Isra from Verse 36,

(3) Surat-ul-Hujurat from Verse 12,

(4) Surat-ul-Maida from Verse 48,

(5) Swurat-ul-Maida from Verse 44,
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rules on Allah’s servants, and he should acknowledge that he is under

constant surveillance from Allah Almighty. He would find confirmation of
that in the Holy verse:

«And make you inheritors
In the earth, that so

He may try you

By your deeds» "),

«For thy Lord is
(As a Guardian)
On a watch - tower»®,

The judge should constantly utter «We have no power but that from
God» and «God suffices us», and he should reflect and contemplate the
whole matter in his mind, until he finds tranquility and enlightenment from
God in his heart. Then he should call in the litigants, being so impartial and
neutral showing no sign of inclination to neither side, so that all those
infront of him are looked at equally, and in setting the right, he should not
be afraid of any blame. The second chapter on the aims: It includes firstly,
cautions that prudence and deliberation are from Allah Almighty and that
haste is from the devil, so the judge should be prudent enough so that he
can remember what he is handling and understand it completely, having in
mind that:

«And conjecture
Avails nothing against Truth»®.

Then he should interrogate the defendent in such a mild way in order
that the latter mentions all that he knows about the case. Then the judge
should derive all that he could extract from that interrogation. The
Messenger of Allah, peace be upon him said, «If the two litigants presented
themselves infront of you, you should not adjudge between them until you
have heard from the one the way you have heard from the other for it is
worthwhile to arrive to the truth and the right Judgmem)

(1) Surat-ul-Al A'araf from Verse 129.

@) Surat-ul-Fajr Verse 14,

03) Surat-ul-Najm from Verse 28.

() Sunnan Abi Da’ood Vol. 4 P. 11, Tirmithi, Al Jamie-ul-Sahih, Verification Muhammad Fouad
Abdel Bagi, Vol. 3 p. 618,
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deliberation and economizing compose one part of the twenty four parts of
prophethood»®. He should also remember the meanings of these verses:

«The Day that He assembles

You (all) for a Day

Of Assembly»™.

«That Day shall ye be

Brought to Judgment

Not an act of yours

That ye hide will be hidden»™.

A judge should make certain that he will be one of those people and
among them in the Day of Judgment. He should remember the day of
gathering for judgment when all those in Heavens and earth will be called:

«And the Earth will shine

With the glory of its Lord

The Record (of Deeds)

Will be placed (open)

The prophets and the witnesses

Will be brought forward

And a just decision

Pronounced between them

And they will not

Be wronged (in the least)'?).

«And to every shoul will be

Paid in full (the fruit)

Of its deeds, and (God)

Knoweth best all that

They do»*.

The judge should remember that he took the assignment of being a
vicegerent of Allah Almighty so as to adjudge between His creatures and
servants, and in order to execute the rules of Allah Almighty and no other

(1) Al Muwatta Vol. 2 P.P. 054-955, see also sunnan Abu Da’ood, Kitab Al Adab Vol. 5 P.P.
136-137 No. 4776.

(2) Surat-ul-Taghabun from Verse 9.

(3) Surat-ul-Haqqa Verse 18,

(4) Surat-ul-Zumar Verse 69.

(5) Surat-ul-Zumar Verse 70.
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person and spread justice among people, in observation of the saying of
Allah Almighty:

«If two parties among

The Believers fall into

A quarrel, make ye peace

Between them: but if

One of them transgresses

Beyong bounds against the other,

Then fight ye (all) against

The one that transgresses

Until it complies with

The command of God

But if it complies, then

Make peace between them

With justice, and be fair

For God loveth those

Who are fair (and just)“).

By stating this evidence found in this verse, Ibn Khuldoun intended to
arouse the desires of people to attain this generous promise from Almighty
Allah with this justice, because the love from Allah Almighty can not be
described by the tongues as it is so great and vast.

Secondly:

A judge should resort to Almighty Allah to render all affairs simple and
easy for him. He should ask the help from Allah Almighty and ask Him
His protection from being deprived of the grace of Almighty Allah and be
repelled from it. When a judge is embarking on his assignment, he should
read the verse of the throne and after that he should say (O my Lord, I seek
Your refuge from going astray or causing others to go astray, or humiliate
someone or get humiliated, or be unjust or be aggrieved, or be ignorant or
someone play ignorant to me). He should repeat saying that as well as (For
us God sufficeth. and he is the best Disposer of affairs).

Thirdly:

When the judge reaches his seat, he should observe the saying of the

Prophet, peace be upon him, «good composture, prudence and
(1)) Surat-ul-Hujurat Verse 9.
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understanding of Ibn Khuldoun of the people and their circumstances,
their relationship with the judge, understanding and (Figh) of the
authoritative judicial assignment and its psychological and spiritual effects
on assignee.

Scientific Value of Message:

The message included a number of rules and principles by which the
Muslim judge should abide. These are the application of the Islamic Sharia,
independence of judge and non-interference in his work, equality between
litigants, understanding incidents of the case in order to arrive at the truth,
(Shura) asking of advice when things get complicated and need for a second
opinion, judging one’s deeds and actions, and cassation of judgment when
not in conformity, and specializations of judges.

The Verified Text:

This text (Muzeel-ul-Malam An Hukkam-ul-Anam) is divided into three
chapters, the first chapter contains cautions to the duties of the decisive
judgment between the litigants in order to avoid evil, and in the second
chapter caution to the deeds which bring the interests of the people and
fulfil their affairs, and in the third chapter caution against the misconducts
and bad manners which result from authority and which would make
judges balmeful.

Caution to Duties of Decisive
Judgments Between Litigants:
Firstly on precedents:

These include cautions which; firstly the judge should establish and
found his affairs on good faith and good intentions in taking the judicial
assignment and secondly on the details of that:

«Which then is best - he that

Layeth his foundation

On piety to God

And His Good Pleasure? or he

That Layeth his foundation

On an undermined sand - Cliff»("

As we can see, Ibn Khuldoun intends to establish a system of a learned

(1) Surat-ul-Muminon from Verse 109.
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Sources of Message:

In writing this message, Ibn Khuldoun relied upon the evidences from the
Holy Quran and the (Sunnah) and from his experience in the judiciary, are
his experience with people. In his research, Ibn Khuldoun did not reform
explicitly to any source of the judicial jurisprudence, but it is probable that
he might have come accross the book entitled (Tanbeeh-ul-Hukkam Ala
Ma’akhez Al Ahkam) which was written by Ibn Al Munassif‘”, the Malik
jurist who died in 630 Hijra. This is evident from reccurence of the works
(Tanbeehat) in the message of Ibn Khuldoun from the one hand, and the
agreement of some evidences from the Holy verses from the Quran and the
(Ahadiths). For instance the (Ahadiths) stated at the end of the message of
Ibn Khuldoun were stated at the beginning of (Tanbeeh-ul-Hukkam Ala
Ma’akhez Al Ahkam)®. However, to be fair, we did not find any fully
plagiarized expression or text from (Tanbeeh-ul-Hukkam), and the division
of Ibn Khuldoun’s book is not preceded in the books of (Figh) judiciary.

Ibn Khuldoun’s Aims and Characteristics
Of His Message:

In his message Ibn Khuldoun aimed at explaining and revealing the
judicial system which should be followed in order to avoid whatever that
might bring blame on the rulers and judges. The message is characterized
by unprecedented division of its parts. It was divided into three chapters. In
the first chapter, he mentioned and drew the attention to the assignments
and duties of judgments which settle disputes between litigants and which
repel evil between them. In the second chapter he drew the attention to the
duties which would fulfil the interests of the people and satisfy their affairs.
In the third chapter he drew the attention and warned against the bad
conduct and bad practices which come as a result of being in authority and
which bring blame to the rulers and judges®.

The message is also characterized by having the logic of a judge, where
Ibn Khuldoun presented his scientific outlook and his practical experience
and in a straight system which would help the judge to raise his image and
make him avoid blame. The things Ibn Khuldoun presented were the

(1) Prepared from publication by Abdel Hafeez Mansour, see introduction P.P. 10-3.
(2) Compare between Tanbeeh-ul-Hukkam Page 26-27 and Muzeel-ul-Malam Page 129-130.
(3) Muzeel-ul-Malam Ch. 2 P. 80.
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Relation of the Message and
The Time of its Writing:

This message under study and verification has its title and the name of its
writer, Ibn Khuldoun, the historian, according to its hand copier Saleh
Ja’afar, who said «and I copied it from his beautiful handwriting...». With
reference to the style of Ibn Khuldoun in writing and his system in the
Judiciary and how that coincides with the style and system of this message,
shows that it is related to him. This message agrees with the style of Ibn
Khuldoun and his character is evident as we can see that rules of the Maliki
jurisprudence dominate. The style is the same style of his in its logic and
explanation. He moves from the generalized to the particularized and vice
versa, giving much attention to organization, chapters, sections and parts
and introductions. Such kind of system and way of presentaion is so
evident on the message (Muzeel-Ul-Malam An Hukkam-ul-Anam) Ibn
Khuldoun reveals his system in the judiciary in his book (Al Ta’areef). On
comparison of what was stated on that book with what is in this message,
it was clearly seen that the style and system of Ibn Khuldoun in the
judiciary do agree with what is included as principles and ideas in this
message, the style of Ibn Khuldoun is characterized as being simple, clear
and down to the point. It states the facts and expresses them with
exactitude and precision. He states strong coherent proofs in coherent ideas
which are well presented. He chooses expressive lexical items and correct
Arabic structures, as he is fond of stating a verse from the Holy Quran or
a Hadith as evidence or a verse from a poem. In his writing he got rid of
artificial rhyme and the flowery style which was predominant in his time.
He never uses such style except in very insignificant situations when he
writes an introduction to a message or a public speech, as that style was
considered a manifestation of skill and command of the language in his
time. So he followed that style so as not to be accused of weakness of
style®”. These were the requirement of that style. The introduction of this
message when compared with the introduction of his book (Al Ebar) with
his public speech at the inauguration of the first class in (Al Gamheiya)
school, clearly shows that they are coming from the same source.

Time of Writing This Message:
Most probably Ibn Khuldoun wrote this message during the last part of

the year 804 Hijra.
(1) Dr. Ali Abdul Wahid Wafi, Mugademat Ibn Khuldoun Vol. 1 P.P, 127-130.
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Education:

Ibn Khuldoun learned the Holy Quran by heart and perfected its reading
supervised by Sheikh Muhammad Ibn Sa’ad Ibn Barrak Al Ansari. He also
studied Hadith and its sciences, and specialized on the Maliki (Figh) in the
council of Judge Abdul Salam and Muhammad Ibn Suleiman Al Sutti and
Abu Abdullah Muhammad Ibn Abdullah Al Jiyani. He learned Arabic
language and literature from his father. Ibn Khuldoun was encyclopaedic
in his knowlege. He tackled almost all sections of Islamic culture. He
studied the writings on theology and unification, the fundamentals of
jurisprudence, on philosophy, and mysticism and astronomy, on all of
which he had done very well.

His Positions:

Ibn Khuldoun was assigned to a number of positions on different fields,
most important of which was the position of personal secretary of Sultan
Abi Anan in Fez, personal secretary of Sultan Mansour Ibn Suleiman in
Fez, personal secretary, and head of protocols of Sultan Abi Salem in Fez,
the position of prime minister in the council of Amir Bijbayah which was
the highest civil service post then("). After that Ibn Khuldoun taught in Al
Azhar in Egypt.

His Death:

Ibn Khuldoun died on the twenty fifth of Ramadan 808 Hijra®.
His Scientific Contribution:

Ibn Khuldoun classified and verified a number of writings, out of which
we mention (Lisan Al Khateeb) which is an interpretation of Al Busairi's
poem known as (Al Burdah). He also summarized a number of books,
some of which are the (Fighi) books of Ibn Rushd, and other books for Al
Razi such as (Mahsal Afkar-ul-Mutagadimeen) a summarized explanation
on the fundamentals of Figh by Lisan-ud-Din Ibn Al Khateeb, on logic, a
Book of Arithematics® (Al Ebar wa Diwan Al Mubtada wal Khabar Fi
Ayyam Al Arab, Al Ajam Wal Barbar), (Wasf Bilad-ul-Maghreb),
(Shifa-ul-Sayyil Fi Tahzeeb-ul-Masayyil), (Tazkeer-ul-Sahwan) and
(Muzeel-ul-Malam An Hukkam-ul-Anam).

(1) Introducing Ibn Khuldoun P. 97.
@) Al Mugrizi, Durar Al Ogood Al Farida P. 230,
(3) Lisan-ul-Khateeb, Al Ihata Fi Akhbar Quaranata Vol. 3 P, 507.
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IBN KHULDOUN AND HIS
MESSAGE TO JUDGES
(Manuscript)

(Muzeel-ul Malam An Hukkam-ul Anam) or elimination
of the blame from the judges of the people

By Erudite: Wali-ud-Din Abdur Rahman Ibn Muhammad
Ibn Khuldoun who died in 808 Hijra.

Study and Verification and Comlpenl by
Dr. Fuad Abdel Moniem Ahmad

The life of Ibn Khuldoun, Birth and Lineage:

His name is Abdur Rahman Ibn Muhammad, Ibn Muhammad Ibn Al
Hassan Ibn Jabir Ibn Muhammad Ibn Ibrahim Ibn Khuldoun, and when
he was assigned the Judiciary he was given the name Wali-ud-Din‘". He
was famous by the name Ibn Khuldoun, the name of his nineth®
grandfather. He was born on the first day of Ramadan in the year 732
Hijra in the city of Tunesia.

*Obtained his Ph. d. in Islamic studies in 1972.

- Was an expert on Islamic researches in the Sharia courts in Qatar.

- He worked in the prosecution and the judiciary in Egypt till he reached level of counsellor in the
Egyptian courts of appeal.

- He also taught in a number of Asab Universities, in Algeria, Qatar and now he teaches in the
department of the Judiciary and higher studies in the college of Sharia in Um Al Qura
University in Makkah Al Mukarramah.

- He verified and wrote a number of books on Sharia and heritage.

(1) AlMugrizi, Ahmad Ibn Ali, Al Sulok Li Ma'arifat Dawlat-ul-Mulook, verified by Dr. Saced
Abdel Fattah Ashour, ed. Dar Al Kutub, 1970 Nol 3 section 2 P. 517.

(2) Introduction, Ibn Khuldoun and his Journey to the West and the East, verification
Muhammad Taweet Al Tanji, Egypt, Writing and publication committee, 1951, P 1.
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Hence we notice that the care manifested by the state for handling
private property is not less than the care given to public property, no matter
how different the methods and instruments used were. However, how
different these methods were, the state should use the ideal one for
coordinating between these various methods in order to achieve total
equilibrium, integration in caring for the property of the whole society.
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available!”). So we find out that the conduction of what is known
nowadays as specialization had been adopted by Islamic economy centuries
ago.

2- Available Methods for The

State Towards Private Wealth:

It is known from Islamic point of view that the exploitation of private
property and its development is the responsibility of the individuals, each
one having freedom in handling his own property. This is their legitimate
Sharia right which the state can not violate or confiscate. Anyway this does
not mean the total absence of the state from this extensive sector, and
leaving it operate the way it wants. The state in Islam, although it does not
replace the individuals in this sector and in the exploitation of these
resources, but at the same time it offers assistance to individuals and
coordinates between them, and put them on the right track when they
deviate from it. All this is done in order to guarantee the implementation of
development process and in the right path and in the ideal rates so as to
achieve the objectives accepted by the society according to its circumstances
and its realities on the light of the Sharia rules. It is also the duty of the state
to use all economic instruments and policies whether financial, monetary,
commercial, or for pricing, and give incentives to individuals in order to
carry out the development efforts in the proper way.

The first Islamic state undertook all these responsibilities in the best way.
For instance it permitted revival of the dead lands, and appropriated those
lands to the revivors. Omar Ibn Al Khattab always used to address the
people and request them to improve their properties, and also he used to
direct them to the real investment in agriculture and animal production and
the other fields®.

The state should utilize all its mass media organs for presenting to the
people the developmental culture and educate them on that and show them
how to maintain and preserve these properties, and how to love work and
rationalize expenditure. The state should provide all necessary expertise and
skills through the educational and training institutions.

(1) Ibn Abdeen, Rad-Ul-Muhtar Vol. 4 P. 491.
(2) AlMawardi, Khan Zadah, Minhaj-Ul-Yaqin Ala Adab-Ul-Donya Wal Din P. 252.
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should be reduced as much as possible. Islam is seriously concerned about
the sanctity of public property. In this concern Allah Almighty says:

““No prophet could (ever)

Be false to his trust.

If any person is so false,

He shall, on the Day

Of judgment, restore

What he misappropriated’’*"

As for public property which is a source of wealth, Islam did not impose
on the state a certain method of exploiting that wealth, but it gave the state
the liberty of inducing whatever it finds of suitable methods on the light of
the circumstances, on condition that it abides by legitimacy in all its
actions. On the practical level, there are a number of instruments and
methods which can be followed by the state, one of which is the formation
of public sector to be administered through the means of a clear cut plan
abiding by the principle of priorities and the principle of equilibrium on the
level of the different regions and the level of generations. All this is to be
done by a scientific administration which would apply all economic
principles and rules in their operations directed for production of
commodities and services, which are usually not handled by the private
sector, or which might involve some national security issues. When there is
a public sector, it should be complementary and supporting to the private
sector and not an alternative or a dominating sector.

For the exploitation of these resources, the state may use the private
sector through the different business forms such as tenantship, partnership,
lease or profit sharing. However, the state does not have the absolute right
either to choose this form or that, but rather it is obliged by the Islamic
criteria for preference, which is the wise exploitation of resources and
equity of distribution. We have to know that Islam gave more concern for
the development and investment of public property more than its concern
for the development of private property, depending on what is built in the
human nature, that individuals would by themselves direct their attention
to develop their own funds and property. The jurists state that, the leader
of Muslims is ordered to develop the public treasury by all means

(1) Surat-Ali-Imran from verse 161.
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aimed at for interference of the state in the development process, they can

be summarized in the following:

1- The guarantee of implementation of development and removal of the
state of poverty and backwardness so that the Islamic society can carry
out its universal message for the spreading of the call to Allah all over
the world, being armed with all that it needs.

2- The guarantee of maintaining the developmental progress and directing
that in the right course, as for costs, equity, balance and preservation of
the environment and the rights of the future generations.

3- The guarantee of continuation of development efforts and removal of
all obstacles and impediments, through rationalization of all resources
in such a way to consider the different dimensions of balance.

Methods Used By The State
for Development Process:

The Islamic economic system is based on the principle of double
ownership, which means that public ownership and private ownership
coexist. In such conditions, there are two kinds of resources and funds,
public funds and private funds. Those who are administering both kinds
are required to do that wisely, whether in the way they earn these funds or
in the way they deal in them and spend them. In other words they should
use the best methods for the best objectives, Private property is taken care
of by individuals, and public property is taken care of by the state, at the
same time when the state has the right of guardianship over the private
property, derived from its guardianship over all individuals and their

property.

Available Methods for The State
Towards Public Property:

Public property can take the shape of general revenues or general
resources of wealth. The state is obliged to dispense of that in a wise correct
way. For the general revenues, the state should spend that in the right
channels determined by the Sharia. It should understand that that property
or wealth is the property of the people and the society, therefore there
should be very strict regulations for organizing public expenditure,
applying the principle of specialization and priority. Current expenditure
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provide the infrastructure, in their different kinds, such as roads, bridges,
irrigation canals, transportation, schools, hospitals and research centers
and the like. It is also responsible to determine the means and the methods
to achieve all that. In this process, the state should observe the aims and
purposes of Sharia after the establishment of the Islamic society, and it
should care for putting that into reality. In this concern it should abide by
the Sharia restrictions seen in the serious consultation with people of
opinion and experience, not only that but also involve them in the actual
process of arriving at recommendations, discussing them and adopting
them.

The Sharia Control Restrictions and
Aims of The State’s Interference
In Development Process:

The state or government should fully understand that for the people to
submit to it and render obedience to it, there are conditions to be fulfilled
and that what the state orders and imposes or restricts should not be away
from the field of obedience to Almighty Allah. In this concern, Allah
Almighty says:

“Q ye who believe

Obey God and obey the Apostle,
And those charged

With authority among you"m.

The Messenger of Allah, peace be upon him says, *‘Submission and
obedience are due on a Muslim in what he likes and what he does not like,
except when he is ordered to commit disobedience to Almighty Allah when
he must not show any submission or any obedience’’®. Abu Bakr,
blessings of Allah be upon him says, ‘‘Obey me as long as I obeyed Allah
Almighty and His apostle, If I disobeyed Allah and His apostle, I would
ask no obedience from you to me”®,

The state has to be aware that it is ordered to opt for the best as far as the
needs of the nation are concerned and the means used. As for the objectives

(1) Surat-Ul-Nisa from verse 59.
(2) Narrated by Bukhare, see 1bn Hajar, fat-Hul-Bari Vol. 13 P, 121.
(3) Sirat Ibn Hisham, Al Halabi Cairo Vol. 4p. 311,
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of life. Because of this importance given to education, Islam is concerned
to consider spending on it as one of the basic channels of public spending,
on one hand and on the other, Islam provided accurate analysis of the
different kinds of disciplines and the responsibility of the whole society to
provide these disciplines through what is known as the individual
obligations and the public obligations".

A major responsibility of the state materializes here, that is the
responsibility towards the development process, by imposing a radical
change of the present educational situations, whether on the level of
objectives and ends or the level of methods and syllabuses, or on
importance and priorities. The state should be fully aware that this is its
responsibility conferred on it by Islam, and that development in the absence
of the educated person, is a kind of llusion.

4- The Economic Requirement

The economic requirements can be divided into direct and indirect
requirements. As for the direct requirements are the ones which represent
the direct efforts exerted in the development process, such as the
production activities, the commodities, the services such as agriculture,
industry and commerce and the like. They are also seen in the final inputs
of these efforts such as funds, investments, energies and expertise.

The indirect economic requirements are seen in the factors and elements
which determine and affect significantly those direct requirements, such as
the infrastructure, public utilities, organizations and establishments, the
financial and investment policies which have control on the direct material
requirement of development seen in the availability of sufficient amount of
financing funds and the investment systems.

Within the Islamic perspective, the direct economic requirements are the
concern and responsibility of the individuals and not that of the state, and
it should not get into disputes on that with individuals, and it should not
bear that responsibility on their behalf, rather it should urge them to do
that themselves through the means and authorities it has, conferred on it by
Sharia, after the exhaustion of all means of temptation.

As for the indirect requirements, these are the responsibility of the state,
and it is not released from that by whatever excuse. The state is required to

(1) Dr. Shawgi Donya, Financing Development, P. 127 afterwards.
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trustfulness and strength and not on the criteria of confidence and loyalty
or liking and blood relationships. In this concern Allah Almighty said:

“Truely the best
Of men for thee to employ is
The (man) who is strong and trusty”’".

The Messenger of Allah, peace be upon him says in this concern, ‘““The
one who is given authority over the affairs of Muslims and he assigns one
man to a certain job, at the time when he can find a better alternative, he
would be like betraying Allah Almighty, His apostle and all Muslims’’.

3- The Convictional and Intellectual Requirements

Any effort exerted needs a belief or conviction to stand behind it,
particularly the efforts to be exerted for development process. Nothing can
stand witness to that better than the effect of Islam on the Arab nation, and
what it did to turn them from a poor fragile society into an affluent
progressive leading society which lead the whole world in all fields. The
Islamic state should safeguard that belief and protect it from all kinds of
aggression, internal or from outside, and by so doing, it would participate
actively in the development process. It should bear in mind that any effort
turns to be futile in the absence of the Islamic belief.

As for the interllectual requirement, nobody can ignore the fact that all
efforts for development depend largely on the availability of knowledge
and science and information in all aspects of life. The ignorant person is
one of the most serious enemies of progress and development as he can not
deal with or handle sensitive equipment and instruments. He is in most
cases a consumer and not a producer, and everybody knows that for
development to be achieved, man is required to produce more than to
consume. The element of education is the backbone of the development
process on the level of methods and means. The look of Islam on the
educational process is that it is the formation of man, improving and
developing his points of strength and his capabilities. Therefore education
should be founded on the level of forming man, where values, morals and
correct behaviour hold an important place, the same as caring for the
intellectual ability through which man can understand the different aspects

(1) Surat-Ul-Qasas from verse 26.
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for the success of the development effort'". The Islamic state is responsible
about achieving all that. We observed that the wise successors of Prophet
Muhammad, blessings of Allah be upon him used to declare that each one
of them was a continuation of the one who preceeded him, and that none
of them would alter or overrule any deed or any action adopted by the one
before him, as long as there were no objective reasons for that alteration.

2- The Social Requirements

The values with which man lives, such as traditions, ideas, systems and
social relations, are practiced through their deep rooted manifestations
upon man’s way of thinking and his behaviour and upon all his efforts. As
the development projects, whether productive or service projects are in the
end a human effort. This means that it can not be imagined to implement
areal development for man and what he has away from this social
dimension. As a consequence of that, the social dimension is imployed in
order to become a supporting element and a tributary of the development
effort through the conduction of a siftting process of social values,
traditions and relationships in order to remove what is bad and keep the
good, and work hard for its development with constancy. It is no doubt
that the first responsible organ for that is the state as it possesses all
institutions, establishments and the authority to impose legislations and
regulations in the different aspects of life.

One of the most dangerous obstacles of the development process is the
existence of the artificial differences and what they might create as sharp
discrepancy in income and wealth distribution, the consequent spreading of
corruption, bribery and favouritism, as all of these disintegrate the society
and remove whatever social ties found. This issue represents a fundamental
dimension in the responsibility of the state towards the development
process. Islam, in this concern presented all necessary principles,
guidelines, rules and regulations, and all that the state might do so as to
apply that and execute in the best way possible. Here there is no room for
favouritism and blood relations, but the criteria for preference is the good
beneficial work in the service of the society and for the sake of Almighty
Allah. Nobody is to be favoured over another except on the criteria of

(1) Dareen Poom, Investment in Development, Finance and Development Journal, International
Monetary Fund, Deces 1985, P. 27 - Development Report 91.
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So God made it taste

Of hunger and terror (in extremes).
(closing in on it) like a garment
(From every side), because

Of the (evil) which

(Its people) wrought”"

Requirements of The Development Process
1- The Political Requirements

The existence of the rightly guided political system is considered an
essential condition for the achievement of the development process, as it is
in its essence only a kind of positive interaction between government and
people, and without the existence of a good government or good people,
this interaction would not take place and consequently there would be no
development ®. For development to take place, there should be a strong
government rightly guided, which can preserve and protect the rights of the
people and maintain the relations between people, make legislations and
design policies through which the efforts of development may give their
fruits. From the other hand, development is a human effort, and man
would not exert that effort except when there is a favourable healthy
environment for that in order to preserve his freedom, his commitment and
his importance, and enable him to participate actively in the thinking
process and decision making. These development efforts need the
establishment of correct international relations which would supply that
development process with the necessary inputs and to which it can exports
the surplus of its output. The state is the organ responsible about the
formation of those relationships and sustaining them. However,
development is a long term process which needs political stability and
constancy and consistency of policies and legislations. These policies and
legislations should not be changed simply because of change of
governments, otherwise all these efforts would have been exerted in vain
and their continuity disrupted at the time when they are an essential element

(1) Surat-Ul-Nahl verse 112.
2y Mayer Boldwin, The E ic Devel lated by Dr. Yousuf Sayegh, Librairie du

Libon Vol. 1 P. 41, Development Report 91 - P. 20 on.
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The Islamic Concept of Development

The subject of development according to the Islamic concepts is man and
all his constituents, including the element of wealth. What is aimed at is the
improvement and protection of these human elements which are combined
by the jurists into five necessities: The religion, the self, the mind, the
offspring and the wealth("). The means of achieving all these necessities is
man himself by the elements he has. Here we find the Islamic concept of
development is different from the secular concept which considered wealth
and things as being the subject matter of development and its means in the
first place. Hence it is a development of what man has in his hands and not
development of man himself. This materialistic concept of development
has brought with it a lot of trouble to the contemporary societies. This
made so many fair philosophers from the west warn against the
consequences of total submission to the belief on the bible of
developmentm. The experience of the development operation in the third
world confirms the fact that the limitation of development to the things
which man possesses is impossible and a kind of loss, because the man who
is not good and the unfavourable enviornment can not bring about
economic affluence and even if it existed for sometime, it would not
persist ). But if we succeeded in forming the good man and maintaining
the favourable environment, then the process of achieving economic
progress becomes an easy process. The economic meaning of this concept
means the utilization of all human resources including wealth, and that
utilization should be interpreted into productive projects in order to satisfy
all resources of man. Allah Almighty says in this concern:

““God sets forth a Parable

A city enjoying security

And quiet, abundantly supplied
With sustenance from every place
Yet was it ungrateful

For the favours of God

(1) Ihya Oloom-ud-Din, Ghazali Vol. 4 P. 19, Shatibi, Al Muwafaqgat Vol. 2 P. 10.

(2) Rene Dubois, Humanity of the Human being. Translated by Dr. Subhi Al Taweel. Beirut.
Risalah P. 229, Dr, Jalal Amin, Develop or E ic and Intellectual Subordinati
Cairo Publications P. 29 afterwards.

(3) Dr. Jalal Amin. previous reference. Dr. Ghazi Al Qussaibi, Facing Development, Jeddah,
Tehama Library P, 108.
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respond to his need and his poverty on the Day of Judgment’'"’, Man’s
needs are not limited to materialistic and worldly needs, but there are
spiritual, intellectual, emotinal, economic and social needs. The function
of the state in the Islamic society is to secure and provide the atmost of
interests of the individuals in the society, from the view point that the aims
of the Sharia are all directed towards the achievement of these interests
related to this world and the Hereafter of the Muslim. This general
function of the state can be branched into the following brances:

Safe-guarding the religion, maintaining security and defence and all
public services, maintaining justice and social balance, providing the
necessary situations and conditions for the achievement of economic
progress, maintaining the political, social atmosphere and the intellectual
frame, on the light of the Sharia directives in order to fulfil the legitimate
demands of individuals.

The Role of The State in
The Economic Field

This role is seen in keeping vigilance on individuals who are carrying out
the economic activities on the light of the general principles and the Sharia
rules, and giving them assistance on that by all capabilities, and instruments
it has available, and directing them on the correct economic behaviour, and
all that is done through the methods and means given to it by the Sharia.
The state can correct whatever shortcomings there might be in fulfilling the
needs of the society, by shouldering actual responsibility for providing
commodities and services which would fulfill those needs, and it may
choose the method which would lead to the achievement of the highest rate
of public interests extracted from administering and exploiting these public
properties.

Imam Qarrafi says, the ruler of Muslims should exert all possible effort
for the achievement of what is in the interests of all Muslims. If he
determined to do something beneficial for the Muslims and finds another
better alternative, he should adopt this better alternative, otherwise he
would be held sinful if he neglected that®.

(1) Narrated by Abu Da’ood, see Al Nadwi, Riyad-ul-Saliheen P. 266.
(2) AlQarrafi, Al Furrouq, Beirut, Dar-ul-Ma'arifa Vol. 3P. 17.
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and to invalidate injustice and the false, whatever strength and influence
stands behind it. With this strength, the Messenger of Allah, peace be upon
him, faced the different problems of the society at the beginning of Islam.
The Messenger of Allah says, ‘“What brought destruction upon those
people before you, is that if the strong one among them stole they let him
free, and if the weak one among them stole, they would impose punishment
on him’’!), On these same footsteps, the first successor, Abu Bakr,
blessings of Allah be upon him followed. One of the first declarations he
made was, ‘‘the strong one among you is weak in front of me until I take
the right from him, and the weak one among you, is strong infront of me,
until I take the right for him’’®. During his reign, Khalifa Abu Bakr
practically involved in using the wisely controlled authority in waging war
against the apostates. These were the wars waged by the Islamic state
against those who wanted to touch the rights of the poor people. The
second Khalifa, Omar Ibn Al Khattab, blessings of Allah be upon him
came and declared, ‘I will not let anyone of you do injustice on the other
or transgress on him, otherwise I would press on the cheek of the agressor
on the ground and put my foot on the other until he submits to the
righteous”’®,

The Islamic political, social, and economic thought, was concerned,
along the ages with analysing, establishing and consolidaling the functions
of the Islamic state, finding directives from the texts, the rules and practices
which handled the question of rule and sovereignty, and judgment by what
Allah descended in all aspects and in all relationships and interactions
between groups of people and individuals, however different these
relationships and interactions were. In this concern Allah Almighty says:

““And this (he commands)

Judge thou between them

By what God hath revealed””®

The Messenger of Allah, peace be upon him says, ‘“The one who is given
authority by Allah over some affairs of the Muslims and he fails short of
responding to their needs and their poverty, Allah Almighty will not

(1) Narrated by Bukhari and Muslim.

(2) Ibn Taimeyah, Al Hesba, Cairo, Dar-ul-Islam P. 117.

(3) Abu Yousuf, Al Kharaj P, 127 published by Qusai-ul-Din Al Khatib.
(4) Surat-ul-Ma'ida from verse 49,
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emergence of new economic, social and political conditions, the social and
political conditions, the socialistic systems began to permit some chances
for the individual efforts in the economic operation in general and the
developmental in particular. Some of the good lessons learned from these
new developments on the secular economic system in its two flanks, that it
is one of the obvious mistakes in the development operation is to neglect
any one of its fundamental elements, the state, the individuals and the
belief that development is a common collaborative responsibility, otherwise
it would stop or fail to achieve one of its mot important objectives, which
is affluence for all members of the society. Some of the societies were aware
of these lessons and hence were able to achieve developmet accompanied by
equity in distribution".

As for the state in Islam, it is a permanent and continuous establishment
whatever the volume of those forming it was. Islam was so concerned with
the formation of that establishment, even among the smallest of groups. In
this concern, the Messenger of Allah says, ‘‘If three Muslims set outon a
journey, let them assign one of them as leader’”®. This is ordered only
because of the realisation of Islam from the one hand, and the depth of its
perspectives from the other, and the existance of some fundamental duties
which can not be carried out by anybody other than the state. So no society
would realize the aims behind it except through the state which
compromises between the interests which may get into conflicts. Ibn
Khuldoun says: ‘“Whenever people are found in one group and in one place
which is developed through them, there should be some kind of sanction to
protect them one from the other because of their aggressive nature, so that
no one of them transgresses on the other, and this is the meaning of
sovereignty""®.

Besides conveying the divine message, the Messenger of Allah, peace be
upon him, practiced the duty of leadership and the executive authority. The
first thing which worried the companions of the Prophet, after his death,
was the question of succession (Khilafa). But the question did not stop
there, as Islam required from the state strength and efficiency. The strength
to enable it to give each individual his due rights however weak he may be

(1) See Jack Loup, The Third World and Chall of Exi ¢, Translated by Ahmad Fouad
Balba'a Kuwait, Alam Al Ma'arifa 104 P. 85 afterwards,

(2) Narrated by Abu Da'ood, see Al Munziri, Mukhtasar Sunnan Abu Da’ood Vol 3P, 414,

(3) AlMuqgademah P. 43, Cairo, Al Maktabah Al Tijariyah Al Kubra.
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THE ROLE OF THE STATE IN DEVELOPMENT
ON THE LIGHT OF ISLAMIC ECONOMY

Dr. Shawgi Donya*

Functions of The State in The
Islamic Society and The Other
Societies:

The capitalistic societies have adopted the idea of the state on guard
whose fundamental duty is directed towards fields other than the economic
one. It is only concerned with security, defence, and on the economic field,
its function is only limited to implementation of infrastructure, and the
kinds of projects not handled by individuals. All its attention is centered
around maintaining the dominant legal and social situations. A radical
change imposed by the political and economical recurring incidents, forced
people to reconsider the function of the state as concerning the economic
field, the thing which altered that function from being only guarding the
economic situations to deep involvement in that, and at the same time
sustaining the established capitalistic aspect seen in the dominance of
private ownership, with very narrow chance of allowing for common or
public ownership.

The development operation in itself was a continuous and growing
operation, but its basic elements had been set up during the free capitalistic
era. The duty of the state in this stage, the stage of intermingling
capitalism, is only maintaining the rates of growth, and correcting what
might obstruct its way.

But in the socialistic system, since the start, the state shouldered all the
economic duties, at the head of which was the development operation, as
for its achievement, directing its cource and determining the manner in
which it is carried out. However, after sometime, and as a result of the

e — Professor in the Department of Islamic Economy, Um Al Qura University in Makkah Al
— Published a number of books and researches on develop in addition to his i in Islamic
economy.




*Vol. V, 1993, Edition, C: y Jurisprudence Research Journal *

Secondly:

As for the administrative charges imposed for issurance of the letter of
credit are permissible and Sharia legitimate, with the consideration not to
impose more than the charge imposed on the similar(!). On the light of
that, the bidder should verify his situation with the bank issuing the letter
of credit without involving the owner of the commodity in situation
between the bidder and the bank, as long as he can guarantee his rights in
a Sharia legitimate way.

As for the auction for getting a higher percentage of profit in feasible
investment projects which the bank agreed to finance, it means speculation,
which is in the Sharia serse refers to the transaction in which a person gives
his funds to someone else who would invest these funds and they share the
accrued profits according to the conditions they make®. This contract is a
Sharia permissible contract if it fulfils all its pillars and conditions, and the
auction to get the highest possible percentage of profit is also permissible
within the terms they agree upon in the contract.

And All Praise Be To Allah Almighty.

(1) Islamic Conference Organization, Majma‘a Al Figh Al Islami, Resolutions and R dati
1985-1988. Dar-ul-Qalam for publication.
(2) Ibn Qudamah, Abu Muhammad Abdullah Ibn Ahmad, Al Mughni Vol. $ P. 22
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meaning and essence, this kind of transaction is the same as the down
payment sale, and in this way it is one of the correct and permissible
transactions in the Hanbali school of thought.

This financial guarantee can also be in the form of bank guarantee such
as a letter of credit issued by the bank by which it would undertake any
liability resulting from any kind of negligence from the bidder’s side. The
bank issues such letter of credit for a certain percentage levied from the
person benefiting from that letter of credit. This procedure is connected
with two points: The first one is the relationship between the bidder and the
owner of the commodity. The latter will have the right to put conditions in
the contract in order to guarantee the seriousness of the bidder, and so
guarantees his rights and preserves his interests: «Muslims are held by their
conditions». So if the bid offerer demanded a bank guarantee, this is his
due right. The second point is the relationship between the bidder
(guaranteed) and the bank which has issued the letter of credit for the profit
it gets from that. The Majma’ Al (Figh) Al Islami of the Islamic
Conference Organization, in Jeddah in its resolution No 12 dated 1/16 -
Rabie II 1406 Hijra, corresponding to 22-28 December 1985 issued the
details of the rule on such procedure:

1-  The letter of credit is either covered or uncovered. If it is uncovered
then it is treated as combining the trust of the guarantor to the trust of
another on what is obligatory, whether presently or in future, and this
is what is meant by the reality of (Dhaman) or (bail) in the Islamic
Sharia.

If the letter of credit was covered, the relationship becomes between
the requestor of the letter and the source of the letter whichisin a
sense a bail, and a bail might be obtained with charge or free of
charge, with the bail being in the interest of the beneficiary who is in
this case the (granteed) one.

2- A bail is a voluntary contract for doing kindness. The jurists stated
that it is not permissible to obtain compensation for bail, and so the
Majma’a resolutes the following:

Firstly:
It is not permissible to charge fees on the issurance of a letter of credit in
exchange for the guarantee granted.
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1-  Proof that the bidders are qualified and that they have recently
executed similar works like those applied for in the bids or in
auction®.

2- Stipulation of auction entry fees differs in amount from one auction
to another.

3- Stipulation of financial, initial or final guarantee.
Under this follows a discussion of the general rules of the Islamic Sharia.
Firstly:

Asking the bidders to prove their qualification and their execution of
previous similar works is an administrative procedure meant to assure that
the administraction or the establishment would not undertake contracting
unless it is quite sure of the qualification and capability of the bidder to
execute what he is assigned to perform. In doing so there is protection of
public interests and taking necessary precautions as in such matter is Sharia
responsibility which should be ascertained.

Secondly:

Stipulation of auction entry fees is the same as determination of
documents price: Entry fees are mostly required in bids and sometimes
rarely in auction. This is a legitimate procedure for the one who wins the
bid, because he is the only beneficiary. Those who do not win would think
that they paid that sum for nothing, as they can not recuperate what they
had paid. But in reality the one who does not win the bid will make use of
the booklet of conditions in giving him a chance to assess his capabilities to
execute what is needed. This will be of great help to him in future bids.
Thirdly:

The applied example of auctions stipulates a financial guarantee
equivalent to 1% and would be raised to 5% by the offerer of the best bid
when auction is finished. He should pay the balance of the amount when
authorization is confirmed. Such procedure is not found in the rules of the
Islamic Sharia as concerning the auction contract. The purpose of this
financial guarantee is to check on the seriousness and true desire of the
bidder. The observed procedure is returning this financial guarantee to
those who fail to win the bid, and completion of that to 5% by the winner,
and it would be calculated eventually as part of the value of the offer. In

(1) Al Tahawi, Muhammad Suleiman, The General Principles of Admini ive Ce P.221.
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and methods of conduct and rules for the appliers in an auction to comply
with. The modern methods agreed with the Islamic Sharia that these moral
aspects should be observed, and legalized appropriate methods for that
compatible with the volumes of transactions and their development in the
modern times.

The pillar of offer in the auction contract in the Islamic Figh is seen in
the bid of the bidder. This bid is obligatory on the bidder, whether he won
that contract and there was no more increase over his offer or not. The
pillar of acceptance is seen when the seller or owner of the commodity
declares his consent on the price on which the auction stopped, or his
consent on a lower offer from a certain person. The modern methods agree
with the Islamic (Figh) on the pillar of offer seen in the auction offer, and
of acceptance seen in the consent of the seller as a whole and not in detail.
This difference can be explained in the following points:

Firstly:

The following bid does not supersede the previous bid in the Islamic
(Figh). Every bidder is obliged by his own bid, whether it was previous or
following. If the sale was instant, Al Mawaq stated that «if times are
different this does not appliy according to us, after the season when one
comes to impose on people against their traditions and customs»{?,
Secondly:

The previous principle is totally compatible with its Sharia consequences
entailed by it, which is giving the owner or the commodity the liberty to
choose the one to whom he would sell his commodity even if not for the
highest offer, which would not oblige the seller. This is a legitimate Sharia
right if there was no condition stating otherwise. The modern methods give
this right to the owner of the commodity on condition that he stipulates
that it is his right not to authorize the bid to the one who offers the highest
offer.

The case of conceit in auction is acceptable in the Islamic Sharia, but it is
not in the modern methods.

The most significant thing which is found in the modern methods and
not in the Islamic Sharia in the auction contract, from the side of content
are the following things:

(1) Al Wanshraisi, Ahmad Ibn Yahya, Al Meyar-ul-Mua'arab Vol. 5 P. 38.
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Modern Economic Applications of
Auction Contracts in Corporations

This is the application of the auction method in order to get the highest
participation in profits with the investors in holding partnership contracts.
This can be seen when the Islamic banks offer investment projects for
auction. These projects are proved to be feasible projects, and the bank
agrees to provide financing for those who wish to implement these projects,
The auction element in this transaction is the trial of the bank to get the
highest percentage of contribution in profits with the investor, when they
hold a partnership contract together(.

Comparative Fighi Study:
The format:

The auction contract is different in form in some of its aspects in the
modern systems, from the Sharia sources and the Islamic (Figh). It is
different in its written style and the regulatory style in its three stages,
whereas that which is stated and affirmed in the Islamic Sharia is calling
out, notification and verbal advertisement (auctioning). This difference is
difference in style and instruments and organization, which are concerned
with the correctness of auction, and the guarantee of its fairness and
impartiality. This is included in the Fiqhi rule which states: «what is
considered in contracts is the meaning not the words and structures. ““The
Islamic (Fighi) juristic studies emphasized that the auction should be
carried out publicly by calling out in an (auction) because this is the form
and method dominant in the past, but the modern methods apply the
written method, which is a developed method which can be contained by
the Islamic Sharia, and it can adopt as long as it fulfils the purpose,
required without contradicting the Sharia rules or the fundamentals of
transaction”’.

Content:

The modern methods agree with the Islamic Sharia and its (Figh) that
this contract is based on free competition between appliers who are given
equal opportunity. They also agree on the legitimacy of the desire of the
commodity owner to a higher offer or price for his commodity through the
auction method. However, the Islamic Sharia has set up certain behaviours

(1) A paper submitted in Majma' Al Figh Al Islami in Jeddah.
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the other authorities, after estimation of their value by a committee
composed of three employees, at least, guided by the current market prices,
on condition that sale price should not be less that the committee’s
estimations. If the value of these moveables was more than one hundred
thousand Riyals, sale would not be concluded except in a public auction,
and according to the procedures stated on the executive regulations of this
system. It is not allowed for the government employees to buy items of
these moveables sold by the government, unless sale within public auction,
and the items bought were for personal utilization.

Rules of Auctions

Article 39:

The one who participates in public auction should submit a guarantee
equivalent to 1% of the value of his offer, to be increased to 5% for the
best winning offer at the end of the auction. The balance of the value
should be paid on confirmation of bid.

Article 40:

The result of confirmation of bid is to be approved by the concerned
Minister or the head of the department, if the value of the bid was five
hundred thousand Riyals or more, or by the deputy if it was less.

The Most Important Conditions
and Requirements in Auctions
in The Modern Times

Firstly:

Ensure the qualification and suitability of bidders who should present
proofs that they had recently executed works of similar kind.
Secondly:

Stipulation of auction or bid entrance fees, such as determination of
document prices.
Thirdly:

Submittal of initial guarantee not less than 1% of total value of offer or
2% of value of total bid(",

() Al Tamawi, N d Sulei General Principles of Administrative C P.223.
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After the sale is concluded, the buyer will have no right to raise a case of
deceit against the seller.

Regulatory Study
Applied Examples from the Saudi System
The Basic Principles

These are the principle common between the auction and bidding
contracts and supply contracts.

Article It

The following should be given consideration in the supply of government
purchases and the execution of it needs for its projects, and the
implementation of basic principles:

a) Allindividuals and establishments and institutions which are fualified
and fulfil all conditions, and which wish to deal with the government,
have equal chances of work and final equal treatment.

b) Competitors are supplied with all complete and available information
about the work to be executed equally, and they can obtain this
information at one time, and another time is indicated for submittal
of offers.

Article 2-D:

For the implementation and execution of its projects, the government
deals with the individuals and institutions which are authorized to practice
and carry out the works which fall within these necessary works or
purchases, in accordance with the regulations and principles followed.
An initial guarantee ranging between 1% to 2% of total value of contract
is to be submitted with the offer, and according to what is determined by
the conditions and specifications. It is not obligatory to submit this
guarantee in case of direct purchase or open offers.

Article 2 - E:

It is not permissible for the competitors, except in the cases in which it is
allowed to negociate according to the rules of this regulation, to change and
alter the prices on their offers, whether increasing or decreasing, after
submittal of these offers.

Article 11:

It is permissible to sell out the surplus moveables which are not needed by
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2- Determination of appropriate period of time for competitors to
consider their situations and their offers before presentation(”,

Second Stage:

Examination and study of the bid and authorization of bid. Thisis a
preliminary stage which aims at choosing the best of offers according to the
kind of bid or (auction). This operation is carried out by two committees:
committee for opening envelops and the committee for decision making.

Third Stage:

The conclusion of contract. This job ia undertaken by another
committee other than the decision making committee. This might be the
head of the department or the concerned Minister.

Offer and Acceptance in Auction:

Submittal of bid by the bidder represents the offer in the contract,
whether for sale or lease. The authorization of the bid represents
acceptance. Abdul Razzaq Al Sanhouri presents a number of rules
concerning these two basics. These are:

1-  In the auction sale, offer is not offering of the commodity in auction,
but it is submittal of bids, and acceptance is the authorization of bid
and by that authorization sale is concluded for the one who wins that
authorization, even if another person submits a higher offer.

2- The one who submits a bid that bid, is considered an offer and in this
case it is an obligatory offer, and the offerer is obliged by what he had
offered until that offer is invalidated when a higher offer is submitted,
or until the council of the auction is over without winning that bid.
But if he won the bid in the council of that auction, the sale would be
concluded.

3- The following bid in auction supersedes the previous bid. The one
who submits a higher bid would invalidate the previous lesser bid.

4-  Itis not obligatory to authorize the bid to the highest offer, and if this
was the case it remains to unless otherwise stated®,

Cases of Deceit in Auctions:

The modern systems have stated that there is no deceit in public auction,
if a commodity was conditioned by a court to be sold in public auction.

(1) AlTahaw, Muh d Sulei General Principles of Admini: C P.239.
(2) Massadir-ul-Haq Vol, 2P. 62.




*Vol. V, 1993, Ni Edition. C: y Jurisprud R h Journal ®

any (Dhaman). If the auctioner gave the commodity offered for sale to one
customer to inspect with the intention to buy it, and the man took the
commodity and disappeard, then the auctioner should not pay any
(Dhaman) compensation, as he is authorized to show the commodities to
customers normally. Gadikhan stated that, according to me the auctioner
should not pay (Dhaman) if the auctioner gave the commodity to the man
and did not go away from him. But if he gave the man the commodity and
went away, he should pay (Dhaman). If the broker mixed the wealth of the
people and the prices of the commodities he had sold, he should pay
(Dhaman) except in the situations where customs allowed for permission to
carry out such mixing. There is no (Dhaman) on the auctioner if he lost the
commodity and said he did not know where he had lost it or how he had
lost it. If he said that I do not know in what shop I put it, he would pay
(Dhaman)‘". The auctioner is to pay (Dhaman) on the things he looses
because of neglect or when he does something without being permitted in
words or by custom®. There is no liability on the auctioner for what he
sells according to the auction contract, unless its defect appeared and he
concealed it or did not mention it, and the same thing applies on the
representative, the employer, the trustee and the ruler.

The Auction in Modern Times:

Bidding or public auction is the means through which a management
chooses the best offer present for contracting with it whether from the
financial side or from the side of the required service®. Auction is used in
our modern time for many purposes and contracts, most important of
which are sales and leases. Auction and bidding depend on free competition
and equality between competitors in obtaining the information available at
the concerned administrative authority, and getting the chance in entering
that competition.

Procedures of Auction Contract
First Stage

Presentation of offers by individuals, which is completed as follows:

Adbvertising about the auction in the daily newspapers and the other
mass media to maintain free competition.

(1) Majmu-ul-Dhamanat P.P. 52-54.

(2) See Ibn Taimeyah, Majmu'ul-Fatawa Vol. 30 P. 389.

(3)  Association of Scientific L Academies Legal Terminology-Irag-Publication of the Iraqi. Scientific
Academy P. 178.

) o



* The Auction Sale Contract in Islamic Shari'a *

The Charges of the Auctioner:

The auctioner is entitled to get charges for the work he does, according
to customs or according to conditions at the initiation of the contract. He
gets his charges from the seller if the customs state that or from the buyer,
if he stipulates that on him. If there was no custom in that, charges are
given according to the conditions imposed. If the sold commodity was
returned to the seller for a legitimate Sharia reason such as when another
buyer is eligible to buy the commodity other than the one who bought, or
due to a defect in commodity, then the seller does not have the right to
recuperate what he had paid to the auctioner. If the owner of the
commodity authorised the auctioner to sell that commodity, the auctioner
does not have the right to impose auction charges on the buyer because in
reality he is the concluder of the contract and hence the auction charges are
to be imposed on the seller if he accepts the offer of that buyer. If the
owner of a commodity requested an auctioner to undertake presenting and
selling that commodity and fixed a wage for the auctioner in order to
complete that job, but for one reason or another that transaction was not
completed, but another auctioner had completed that job, then the first
auctioner should get the wage he was promised for the trouble he had
taken.

(Dhaman) Compensation, of
The Auctioner

The auctioner is a partner employee, and if he lost something
inadvertently, he would not be asked to pay (Dhaman) compensation,
according to Abu Hanifa. For instance, if the auctioner was carrying the
money he received for selling a commodity and he was intending to deliver
that money to the owner, and he lost that money, the matter will be settled
between them by imposing on the auctioner to pay half the amount lost!").

If the commodity was destroyed in the possession of the auctioner and
when asked about it, he said he does not know anything about that whether
it was destroyed in my house, or while I was carrying it, he would not pay

(1) The Malikis elab on that: The aucti should pay (Dh ) of what he had lost if he received the
price without orders from the seller. But if the buyer delivered the price to the auctioner who did not request
that , 50 as to deliver that to the seller, if he accepts the price offered, otherwise he should return the money,
50 the auctioner went to consult with the buyer and on the way he lost the money, then he pays no
(Dhaman) as he is trusted with that money unless he lost the money due to negligence. Al Wansharaisi, Al
Mi'eyar Al Mua'arab Vol. 8 P. 357,
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Rules on The Auctioner and His Wage:

It is permissible for the auctioner or the (Sheikh) of the market to
nominate the auction with initiative price. This intiative price is not
considered (Najsh) and it is done so that somebody who does not know the
value of the commodity offered for sale makes that nomination with no
knowledge. However, the auctioner is not permitted to sell out a
commodity without a permission from the owner, except when he is totally
authorized by the owner to do sc ("), It is not permissible for the auctioner
who is a representative of the owner of the commodity in that auction, to
be a partner for the one who increases the price without knowledge of the
seller, because this would be like the one who increases and buys at the
same time, and in doing so there is betrayal for the seller. The one who does
so would like no body to increase over the price he offers and would not
advise the buyer to request more increase in price and would only like the
auction to stop and the sale concluded. If any group of people conspirate to
do so, they deserve to be punished on (Ta’zeer). Part of this punishment is
to prevent them from practicing auction until they repent .

Collaboration of Auctioners
in the Sales

Some groups of auctioners may collaborate in the market and form an
association between them so as to carry out auction according to a set up
programme between them. The owner of a commodity may contact one of
these auctioners in order to call out for auction for his commodity. This
auctioner may refer the owner of the commodity to another auctioner to
carry out that auction, and so the owner has the choice either to accept that
auctioner or not. However, the auctioner is the representative of the owner,
and the representative has the right to delegate another person to take his
place, but the jurists disagreed on the permissibility of delegating another
representative without prior permission from the original authorizer. If
there was a known tradition that the auctioner delivers the commodity to
someone he trusts, that custom would be like a condition. If people knew
that they are partners and that they would deliver the wealth to them, they
would make that as permission to his partnerm.

(1) Al Wanshiraisi, Ahmad Ibn Yahya, Al Me'yar-ul-Mua'arab Vol. 8. P. 356,
(2) Sheikh of Islam, Ibn Taimeyah, Majmu-ul-Fatawa Vol. 29 P. 305.
(3) Ibn Taimeyah, Majmu-ul-Fatawa Vol. 30 P.P. 97-99.
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But if the seller practiced (Najsh) or conspirated with the one who does
that, there are two opinions on the invalidity of that sale in the school of
Imam Ahmad and others. The seller who practices such conspiracies for
(Najsh) should be punished according to (Ta’azeer) discretion of the
authorities"), It is permissible that one trader requests from another trader
not to increase the bid on the price of the commaodity offered for auction,
and they agree between them to share buying that commodity and become
partners and they pay the price equally, because the chance for auction is
open but one of them gave up his right in bargaining for the other. This is
different from the other situation when people in a market agree all of them
not to offer any increase on the commodity which they want, so that its
owner is compelled to sell it out for less than its actual worth, and so they
buy it and share it between them. Such act might bring damage on the
owner of commodity more than the damage which might be if he sold that
commodity in auction. Such action undervalue people’s property®.

The Auctioner:

This is the person who calls out for the sale of commodities in an
auction®®. The auction contract is different from the sale contract in form
for the presence of the auctioner or commissioner who is a major element
in such kind of sale. This auctioner is a representative of the owner of the
commodity offered for sale, in conducting presentation, offering,
bargaining, acceptance and sale eventually. This role imposes on the
auctioner to acquire certain moral qualities, such as piety, trust,
truthfulness, so as to comply with his behaviour as required by the Sharia
for the conduction of such transactions. These qualities are reinforced in
this contract, as they affect positively and negatively on the transactors and
on the safety of the market. They also have effect on the personality of the
auctioner, his work, and the application of the Sharia rules which can not
be surpassed or neglected because they affect the contract and its validity.
The auctioner should not increase the price of the commodity by himself,
or for himself or in collaboration with another party.

(1) Ibn Taimeyah, Majmu Fatawa Ibn Taimeyah iled by Abdur Rah Ibn Al-Qassim, published by
King Khalid 1401-1981 Vol. 29 P. 358.

(2) Ibn Taimeyah, Majmu-ul-Fatawa Vol. 29 P. 304,

(3» Al Mijaildi, Ahmad Saced, Kitab-ul-Tayser fee Ahkam-ul-Taseer P. 93.
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The half owner who wanted to buy the commodity should buy it
himself on the absolute.

The half-owner is not to buy the commodity unless he offers an
increase on the price reached if he was the one who requested the
commodity to be sold, but if he was the one who refused he is to buy
it for the price reached only.

The one who refused or the one who requested the sale may buy it for
the price reached, if the requester of the sale did not intend to
eliminate the one who refused from that ownership, otherwise he
should buy it after offering an increase on the price“ f

If a judge sells out a property of a dead person or that of a
bankrupt person, in auction, and the buyer left the council of auction
where sale was concluded, and after that an increase in price was
offered, the judge would have the right to cancel the previously
concluded sale voluntrily from the side of the buyer who is given the
option either to return the commodity or increase on the price, but
that is not obligatory on him, when the judge asks him that, and in
case that the buyer refuses to increase the price or return the
commodity, the judge is not to do injustice to the buyer, and should
conclude that sale for him®.

If an administrator of endowments sold out the yield of an endowment

with the presence of the judge, after calling out for it in auction, and after
that an increase on the price was offered, the administrator had no right to
invalidate the previous sale or accept the increase, unless it is proved by
actual evidence that there was injustice in that sale of endowment yield, so
the increase is accepted even from those present'®.

Sheikh of Islam Ibn Taimeya stated that, if the owner of the commodity

increased the price over, he would be a (Najish) unjust. (Najish) is more evil
than the trader who is not an owner. However, if the owner of a
commodity increased its price as (Najsh), the sale would not be invalidated.

(U]

2)
m

Al Wazzani, Abu Abdullah Muhammad Al-Mahdi, Tuhfat-ul-Al Hizaq Binashr Lamiat-ul-Zugqaq Al

Matba'a Al Fasiyah 1314, P. 147,
Shafie, Al Um, Matba'at Al Kuliyat Al Azhariyah Vol. 3 P. 210.
Al Wazzai, Abu Abdullah Muhammad Al Mahdi, Tuhfat-ul-Hizaq P. 303.
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auction sale where the seller has the right to oblige the buyer to buy the
commodity according to the increase in price the buyer had offered, as the
seller stipulated, or the custom entails that the seller holds the commodity
until the council of auction is over or withdraws it or sells another different
one. If the seller did not stipulate that and there was no custom on that,
then he would not have the right to oblige the buyer. And if the buyer
stipulated that he would not be obliged to conclude the sale unless he is in
the council, then that stipulation would be observed even if the custom
stated otherwise!".

Ibn Rushd states:

If the caller of the auction stopped his call on the commodity on a certain
offer from a buyer, and after consultation with the owner, they agreed to
sell it out, and at this moment another buyer increased the price offered,
then the commodity should go to the first offerer. However, if the owner of
the commodity, when asked for advice by the caller, told him to act the way
the caller sees appropriate, and another offerer increases the price at that
time, then the caller will have the right to make his own discretion, and he
would not be obliged to sell out according to intention®. It is not
obligatory to sell the commodity to the one on whom the bid has settled in
the auction when its owner changes his mind. The custom is that either he
concludes the sale or withdraws the item in the council, and it is not
stipulated to keep that for days.

It is permissible to increase the price higher than the price settled for sale
in the auction after notification of the owner of the commodity by the
caller on the price reached, when there is no meeting between the seller and
the buyer, but agreement on the sale was concluded between the selling
auctioner and his intermediators.

If there was a commodity commonly owned between two owners and
that commodity can not be divided, and auction was made on it until a
price was reached, it is permissible to sell the commodity out for that price
reached or that one should wait until an increase is offered on the price?
There are three opinions on this point:

(1) Al Zurqani, Sidi Abdul Bagi, Sharh-ul-Zurqani Ala Mukhtasar Sidi Khalil, Beirut, Dar-ul-Fikr Vol. $ P.
b}

(2) Al Hattab, Mawahib-ul-Jalil Vol. 4 P. 239,
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conducting their selling and buying transaction in their markets through
auction”.

The Rules of Auction:

The origin in auction in contracts with their Sharia conditions is
permissibility. There might be written conditions for that, which is
recommendable, such as when the ruler sells out the property of an
indebtor in order to repay the debts on this man. It is recommendable that
the ruler summons the litigants as this would help settle the debts equitably.
One of them might find his property, he had credited, in hand and be
satisfied to take it back as it is. The ruler would order the bankrupt
indebtor and the litigants to assign someone to call out for the auction on
the property, and if they all agree on him, the ruler would assign him
officially for that mission, and if they disagree he would reject him. When
the indebtors assign one man and the litigants assign another, and both
men prove to be trustworthy, then the ruler would have the option to assign
another, and both men prove to be trustworthy, then the ruler would have
the option to assign the one who would volunteer for that job. When both
men are equal in knowledge and being useful, then the ruler would choose
whom he sees more suitable.

The owner of the commodity will have the right to oblige the one who
offers an increase on the price, to buy the commodity for that price he had
offered, unless the owner withdraws his commodity from the auction and
sells another one or hold it until the council of auction ceases, or when the
custom states obligation after parting of the council, or if the seller
stipulates that and hence oblige the buyer to buy even after parting of the
council of auction, on the question of custom, and the question of
stipulation according to the days stipulated. So, if the buyer stipulates that
sale would not be obligatory except when he is in the council, then that
stipulation would hold valid even if the custom is opposite to it‘®.

If there was delay in offering and acceptance, until the council is over,
then sale would not be obligatory at all, as well as when there was a gap

entailing abandonment of what the two transactors were about to
conclude, and so can not be concluded as in custom, except in the case of

(1) Kashaful-Gina'a An Matn-ul-Iqna’a revised by Hilal Misailhi Mustafa Hilal, Riyadh-Nasr Pub. Vol. 2 P.
183.
2) Al Hattab, Mawahib-ul-Jalil, Sharh Mukhtasar Abi-id-Deya Sidi Khalil Vol. 4. P, 239.
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that price offered, unless he holds his commodity back from the auction
and sells another one or keeps it until the council of the auction is over, and
anyway the owner of the commodity has freedom to sell his commodity to
whoever he chooses to among those who offered prices for it even if
another person has offered a higher price.

The Shafie Mazhab:

The Shafies advocated for the permissibility of the auction sale. This is
what is recorded in their certified books. They discuss it when they mention
the sale of one person over the sale of his brother, and his offering a price
over the offer of his brother, in order to show the causes of prohibition in
these two kinds, and how the auction sale is different from these two kinds
of transactions. What is made use of in the narration of the prohibition of
the sale of a man over the sale of his brother, is that if two men had
concluded a sale transaction, Imam Shafie says, and before these two men
depart from each other. Such kind of sale is the prohibited sale, but on
other than this, it is not prohibited"). Imam Abu Is-Haq Al Shirazi said,
«but if the commodity was offered in auction, it would be permissible for
the one to demand it and offer increase on pricem.

The Hanbali Mazhab:

The Hanbalis agree on the legitimacy of the auction sale. In (Sharh
Muntaha Al Iradat), Al Bahouti states that a sale on auction basis is
permissible when there is no permission from the owner of the commodity
on trying to find out whether a man has offered a price over the price of his
brother, and deriving evidence from the (Hadith) which prohibits man
from offering a price over the price offered by his brother. Even if the
owner of the commodity did not make his acceptance public, the sale
would not be forbidden because Muslims still conduct their selling and
buying in their markets through auction®. The scholar Musa Al Hijawi
agreed on this with Al Bahouti and he said: as for increasing and bidding in
an auction is permissible®. The scholar Mansour Al Bahouti commented
on this statement and said: This is consensus as the Muslims are still

(1) Alum, verification. Muhammad Zahri Al Najar, Egypt, Library of Al Azhar Colleges Vol. 3 P. 92.
(2) Al Muhazab Fi Sharh-ul-Majmu, Muhammad Bakheit Al Mutaie published Jeddeh, Irshad Vol. 12 P. 34.
(3) Vol.2P.156.

(4) Allgna‘a, comment by Abdul Latif Muhammad Musa Al Subki, Egypt, Al Matba'a Al Misreiyah Vol. 2
P.75.

<3ds



* Vol. V, 1993, Ni Edition, C y Jurisprudence Research Journal ¢

townsman to a nomad. All these kinds of transactions are reprehended, but
the sale itself is not mvahdated and there is no objection to the sale of the
one who increases'”. Annas stated that the Messenger, peace be upon him,
sold a mat and a gourd for the one who offered a higher price, and because
it is the sale of the poor and that it is badly needed®.

The Maliki Mazhab:

Muhammad Ibn Rushd stated that, the sale on auction is permissible,
and it is not included within what the Messenger, peace be upon him
prohibited. The origin in this permissibility is what is narrated that a man
from (Al Ansar) came to the Messenger of Allah, peace be upon him, and
complained of poverty, then the man came again and said I came from the
inhabitants of a household for whom if I returned would find that some of
them had already died. Hearing that, the Messenger asked the man to go
inside the house of the Prophet and see if he can come out with something.
The man came with a mat and a gourd. The man said O Messenger of
Allah, they used to sleep on part of this mat and cover themselves with the
other part, and they used the gourd for drinking. Then the Messenger of
Allah, peace be upon him, called out, who would buy these from me for
one (Dirham)? A man said I would. Then the Messenger, peace be upon
him said, who would offer more price, and another man said I would buy
them for two (Dirhams). The Messenger said, they are yours. Then the
Messenger, peace be upon him, called the man and told him: go and buy
food for your family for one (Dirham) and with the other (Dirham) you
buy an ax and come back to me. The man went and came back to the
Prophet, peace be upon him, who told him, go to the forest and cut wood
and sell it, and do not come back to me before the passage of ten days.
After this period of time the man came back to the Prophet, peace be upon
him, and said what you ordered me was a blessing. Then the Messenger of
Allah, peace be upon him told the man: This is better for you than coming
on the day of judgment with your face full of bruises because of begging
other people.

The rule on this transaction is that the one who offers an increase on the
price, is obliged to buy it for that price he had increased, on condition that
the owner of the commodity accepts the offer and agrees to sell it out for

(1) Al Hidaya, Sharh Bidayat-ul-Mubtadi last publ Vol.3P.P, 53-54.
(2) Tabyin-ul-Hagayig Sharh Kanzul-Dagayig Vol. 4 P. 67.
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practiced by the owner of commodity alone as he tells that he had
bought the commodity he is offering for sale, for a higher price than
he had actually paid so as to tempt others w,

Ibn Battal said that the jurists are on consensus that (Al Najish) is
disobedient by so doing, but they disagreed on the sale if it was concluded
after (Najsh) being practiced on it. Ibn Al Munzir reported about a group
of jurists of (Hadith) who state that such sale was invalid. This is the
opinion of the people who follow the apparent meaning, and a narration
about Imam Malik, and this is the famous opinion with the Hanbalis, if the
sale was concluded with the conspiracy of the seller or by his own doing.
What is famous with the Malikis in such case is the affirmation of option,
which is another opinion of the Shafies as analogous to (Masrat) which is
tying up the breasts of a milking animal for a number of days and not
milk it and then offer it for sale so that the one who offers to buy it would
think that it always has that much milk. The most correct with these jurists
is the correctness of the sale accompanied by sin. This is the opinion of the
Hanafis ® (Al Najish) according to what appears from the opinion of
Imam Al Mazari and others is the person who offers an increase on the
price of a commodity so that other people would do as he did.

(Figh) of the Four Schools of
Thought on Auction Sale:

The jurists of the four (Mazahib) derived the legitimacy of auction sale
and its rules in the different sale contracts from the (Ahadith) and the
correct narrations, having in mind, in deriving these rules, the aims of the
Sharia and its wisdom based upon the interests of people, whether in the
conditions of legitimacy and permission or in the conditions of prohibition
and restriction.

The Hanafi Mazhab:

The Hanafi jurists state that auction sale is permissible and legitimate in
contracts. The well learned jurist, Abul Hassan Ali Ibn Abi Bakr Al
Marghanani states that, the Messenger of Allah, peace be upon him,
prohibited (Najsh) and (Sawm) offer of price when a price had already been
offered, and meeting the provisions outside the town, and the sale by a

(1) 1bn Hajar Al Asqalani, fat-hul-Bari Vol. 4 P. 355.
(2) bn Hajar Al Asqalani, Fat-Hul-Bari Vol. 4 P. 355.
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buy it and accepts his offer but without concluding the sale, and at his
time another person comes over and tells the owner that he would give
more price for the item in question, or even tells the one who wishes to
buy, that he would sell him a better item and for a lower price. Such
kind of transaction is (Haram) particularly when a price had already
been set'"). There is no controversy among the majority of the jurists
as concerning reprehending the offer of sale of a man over the sale of
his brother Muslim, and his offer of a price over the offer of his
brother Muslim.

Aaccording to Imam Malik, and his companions, a sale conducted
in such a way is to be cancelled, but with the other jurists, such kind of
sale is not to be cancelled because it is not concluded in the first place,
and the) transactors had the chance not to conclude it if they opted to
doso®.

The rule on all of these is impermissibility because the second sale or
offer for sale and the second offer of price came after settlement and
setting of the price and the agreement of the transactors, and there
was nothing left other than having the sale contract to take its final
form. But in the auction sale, the second buyer would increase the
price and the owner of the commodity did not accept that price
publicly and hence competition over increase in offer acquired
permissibility and correctness ).

3- (Al Najsh): Najsh is the action in which one transactor offers an
increase on the price of a commodity given in auction with out having
the intention of buying in order that someone else would buy for a
higher price. This kind of transaction is given the name (najsh) as the
one who practice that would tempt the buyers, the thing which might
be done in conspiracy with the owner of the commodity, and hence
they will both be sinful, but if it happens without the knowledge of the
owner, then the (Najish) alone will be sinful. (Najsh) might even be

(1) Omadat-ul-Qari, Vol. 11 P, 257.
2) Al Tamheed, Vol. 14 P.P. 317-318.
(3)  See Alayni, Omdat-ul-Qari Vol. 11 P, 257.
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is weak (Hadith)"". When this (Hadith) did not reach the level of
correctness of the other (Ahadith) which indicate the permissibility of
auction sale and its legitimacy, it does not rise to the level of being an
indication of prohibition, because it is stipulated that for a (Hadith) to
oppose another it should be in the same level of equality which is not
found in this (Hadith).

Forbidden Sales Confused
with Auction Sale:

These forbidden sales are:

1- Offer of sale given by someone at the time when his brother had
already concluded the sale.

2-  Auctioning and offering a price when one’s brother had already
offered his price. It is narrated about Abdullah Ibn Omar, blessings of
Allah be upon them, that the Messenger of Allah, peace be upon him,
said, one of you should not offer to buy something when his brother
had already bought that thing®. Another (Hadith) is about Abu
Huraira, blessings of Allah be upon him, who said: the Messenger of
Allah, peace be upon him prohibited the townman from selling to a
nomad, and not practice (Najsh), and no one to offer to buy
something when his brother had already bought it, and no one should
offer to engage a woman when his brother had already engaged her,
and that a woman should not ask that her co-wife be divorced in order
to spill out what is in her container®.

The erudite Badr-ud-Din Ala’yni shows the two sales as follows:
Not to offer to buy what one’s brother had already bought the thing
such as saying at the time of option during the transaction of sale,
cancel your sale, and I would offer you the same for a lesser price.
Buying is also forbiddin when one says to the seller cancel this sale and
I would buy the item for a higher price than the one offered. As for
auctioning and offering a price over what his brother had offered is
when the owner of the commodity agrees with the one who wishes to

(1) Fat-hul-Bari Vol. 4 P. 354,
(2 3) Sahih-ul-Bukhari, Sharh Fat-hul-Bari Vol, 4 P.P. 352-353.
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The Opposing (Ahadiths):
Firstly:

What is reported by Imam Ahmad in his (Musnad) about Zaid Ibn
Aslam who said, I heard a man asking Abdullah 1bn Omar about the
auction sale. Ibn Omar said, the Messenger of Allah, peace be upon him
prohibited that a man offers to buy something after his brother had already
bought it except in booty and inheritance'!). The apparent meaning of
(Hadith) indicates that the auction sale is not permissible except in booty
and inheritance. Al Awzaie and Is-Haq adopted the apparent meaning of
the (Hadith) and they specified permissibility of such sale on booty and
inheritance. It is narrated about Ibrahim Al Nakha’ie that he reprehended
that sale conducted for the one who bids over the price®®.

Secondly:

What is reported by Al Bazzaz from the Hadith of Sufyan Ibn Wahab: I
heard the Prophet, peace be upon him prohibit the auction sale.

The jurists of (Hadith) answered on these two (Hadiths) with the
following:

1-  The exception in the (Hadith) of Ibn Omar is a specific exception for
the offer of sale by someone after the conclusion of sale of his brother
is one kind and the auction is another kind. The prohibition in the
(Hadith) is directed when there is agreement from the seller and
acceptance from the buyer. But in the case of buying and selling when
the commodity is offered for sale and each one states his offer, with
the owner of the commodity to be satisfied with the price or not, and
that no agreement is given to any offer from a buyer, then it is
permissible for a different person to offer to buy that commodity.
Nobody can say that auctioning a commodity is forbidden after
that®. As for the (Hadith) narrated by Al Bazzaz, Ibn Hajar
reported that Ibn Luhay’a is in the succession of that (Hadith) and it

(1)  AlSa'ati, Al Fat-hul-Rabbani for preparing Musand Imam Ahmad with Sharh. Buloug-ul-Amani Min
Asrar-ul-Fat-ul-Rabbani Publication 1370, Vol. 14 P, 52.

2) AlSa’atti Buloug-ul-Amani Min Asrar-ul-Fat-hul-Rabbani Vol 14 P.P, 52-53,

(3)  See Al Ayni, Badr-ud-Din, Omdat-ul-Qari Fi Sharh Sahih-ul-Bukhari Vol. 11 P. 260.
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Messenger of Allah, peace be upon him, sold a mat and a gourd, and called
out: who would buy this mat and this gourd. One man said I would take
them for one (Dirham). Then the Prophet, peace be upon him, called out,
who would bid over that? who would bid over one (Dirham) Another man
offered two (Dirhams) and the Prophet, peace be upon him sold them to
the man. This is clear evidence in this Hadith that it is permissible to bid on
the price offered if the seller was not satisfied with that price'"’. The erudite
Abu Bakr Ibn Al Arabi comments on what was narrated by Imam Tirmithi
that some jurists permitted the (auction sale) with the funds of the booty
and inheritance saying that: this is indicative of the (Hadith) on the
prohibition of sale when someone had already sold the commodity. This
specified at the time of agreement and approach. But in case of marketing
and demand of increase before that, it is permissible. Abu Issa mentioned
that some of the jurists state that it is permissible. (to conduct such kind of
sale) in the booty and inheritance as the topic is the same and there is
common meaning between them where a boody is not different from
inheritance ™.

The jurists have derived this specification, mostly on what is normally
sold by auction at that time, when the Islamic (Jihad) was at its peak, and
there was a lot of booty. However, this does not mean prohibition of
auction sale on other than those, but rather they are allocated with those
because of having rules in common, particularly when it was proved that
sale by auction took place on other than them e

It is narrated in Al Muwatta that Imam Malik, Blessings of Allah be
upon him, said, there is no objection to call out for a commodity and offer
it for sale, and more than one person offer their prices on it. He continued
saying, if a commodity is sold out for the first offer given, then it would be
similar to wrongly being taken and the sellers would suffer damage and
harm in selling their commodities, and he said the matter according us is
treated accordingly'® .

(1) Al Mubarkafouri, Muhammad Abdur Rahmen Tuhfat-ul-Ahwazi Sharh Jami-ul-Tirmithi verification by
& Abdur Rahman Muhammad Othman. Vol. 4 P. 409,
Al Ahwazi opposed that, Sharh Sahih-Ul-Tirmithi Al Matba'a Al Azha 7ah
' 1931 Vol, 5. P, 224,
(3)  See Ibn Hajr, Fat-hul-Bari Vol. 4 P, 354, Tuhfat-ul-Ahwazi Vol 4 PP, II0-4I9I“ Ak
(4)  Muwatta Imam Malik Sharh Tanwir-ul-Hawalik Egypt. Abdel Hamid Ahmad Hanafi Vol. 2 P. 170.



THE AUCTION SALE CONTRACT
IN THE ISLAMIC SHARI’'A

(With Emphasis on Contemporary Issues)
Dr. Abdel Wahab Ibrahim Abu Suleiman”

The auction sale is one method of transaction legitimized in the Islamic
jurisprudence, and it is being-applied in trading among Muslims in their
markets for long centuries. The Muslim Jurists have stated the rules of such
sale and narrated its cases and situations according to the Holy Book and
the (Sunnah) and the principles of the Shari’a. Modern times arrived with
their developments which include, among other things, the different kinds
of transaction, methods of trading and auction sale, as it is the most widely
spread kind of sale in the local and international commercial transaction.

Definition and Legitimacy

Linguistically, auction means overbidding on the price of a commodity
by people in a market place when it is offered for sale"). As terminology it
means calling out for the sale of a commodity and people bidding on it,
each one raising the price over the other until the price is settled on the last
offerer who would buy it®. Sale of the commodity sold in such way
stipulated mentioning its characteristics and qualities, as this is the most
predominant practice. Auction is not forbidden to practice in other
transactions other than sale, such as renting and work contracts.

Evidence of Legitimacy:
About Annas Ibn Malik, blessings of Allah be upon him, that the

Member of the Board of Scholars in the Kingdom of Saudi Arabia.
Hewrotea numbev of books on Islamic (Figh) and its (Usul) fundamentals.
— Hisfullp was published in a previous issue.

(1) Ibn Manzour, Jamal-ud-Din Muhammad, Lisan-ul-Arab. Publication 1988 Vol. 6 P. 103,
(2) Al Qawanin Al Fighiya, Ibn Juzi - Libya - Tunisia - 1982 P, 269.
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Sovereignty over the land is not alloted for a certain nation because of its
attributes or characteristics or because of its history or because of any other
quality it possesses, but it is granted to those good people who apply the
legislation of Allah Almighty on the land, spreading His rule and His
justice among the ceratures. Allah Almighty indicated that in His Holy
Book:

«Before this, We wrote

In the Psalms, after the Message

(Given to Moses); My servants

The righteous, shall inherit

The earth»'”. '

And Allah is the Grantor of Success.

(1)  Surat-ul-Anbiya Verse 105.
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The right of the (needy)
Him who asked, and him
Who (for some reason) was
Prevented (from asking)!",

It needs no mentioning that this wealth came as a result of efforts, as
worship in the hours of early dawn was also an effort and hardship.

These people used to hold the plough in one hand and in the other they
held the arms for (Jihad). They had their eyes open on vigilance on the
frontier posts, while they had their far looks for spreading their civilization
and they were never appeased and their eyes never knew the taste of sleep
and rest not until they had achieved what they were aspiring for when the
land of Islam was extended to the far corners of the earth.

In spite of the recurrence of difficulties and hardships, in a number of
periods in the Islamic history, the good ancestory used to challenge these
difficulties and challenge themselves in spectacular ways. Imam Bukhari
used to travel thousands of miles accross the deserts and the seas, searching
for the truth of a single narration from narrators of (Hadith) until he could
complete his celebrated Sahih which is now one of the eternal books in the
heritage of Muslims. Imam Al Nawawi rejected the pleasures of good food
50 as not to indulge himself in comforts and worldly pleasures, and being so
ascetic he could complete more than fifty titles on (Hadith) and
jurisprudence although he did not live more than forty five years. The
Muslim physicians used to invent the best of theories in the field of
medicine and its literature. The scholars of engineering, chemistry,
astronomy and all other deciplines used to do the same and set the
foundations of modern science.
to spread and protect their civilization, a thing which can not be described
in words. For this reason it is obligatory on every Muslim to read the
history of Islam so as to make certain that life is giving and this giving can
not be achieved except through exertion of efforts in all aspects.

It is also obligatory on the Muslim to understand that the age in which
we live now and the age to be received by future generations are ages of
challenge in which civilizations compete, with the stronger one trying to
impose its presence, on the weak one.

(6)  Surat-ul-Zariyat Verse 19.
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«That man can have nothing

But what he strives for»'".

And if there is a civilization which obliges man to perform one work,
am imposes on its followers double effort: work for this world, and work

r the Hereafter. In this concern Allah Almighty says:

«But seek with the (wealth)

which God has bestowed on thee

The Home of the Hereafter

Nor forget thy portion in this world®.

«And when the Prayer

Is finished, then may ye
Disperse through the land
And seek of the Bounty
Of God»™.

The good ancestory discovered these facts, and so their efforts were

continuous and their activity doubled. They used to work by day for the
development of life on this earth and at night they used to work for the life

o

come.

About such people Allah Almighty said:

«They were in the habit
Of sleeping but little

By night»“.

«And in the hours

Of early dawn,

They (were found) praying
For Forgiveness».

«And in their wealth
And possessions (was remembered)

m
2)
3)
4)
(5)

Surat-ul-Najm Verse 39.
Surat-ul-Qisas from Verse 77,
Surat-ul-Jumu'a from verse 10,
Surat-ul-Zariyat Verse 17.
Surat-ul-Zariyat Verse 18,



A LETTER FROM THE STAFF

Civilization is similar to the mind in its movement and in its calmness, in
its strength and in its weakness, and the body is where the mind is contained
and from where it performs its activities or takes its rest. When activity of
the body is revived, that of the mind is revived too, and if activity of the
body is reduced, then that of the mind is reduced too, and it is weakened or
about to perish.

Man, undoubtedly is the focus of civilization and the field of its activity,
and the base for its existence. If activity of man stops, that of civilization
stops too, and no longer than it has done so than it vanishes. This fact
imposes on man to be in constant challenge with himself, in order to exist
and for the civilization, to which he is affiliated to exist. Man is to challenge
himself and wakes up at the time when he should be awake. Challenge
himself and work where work is obligatory, challenge himself so as to know
that the more effort he exerts, the higher place he attains in this life, and
according to the role he plays in life. He should challenge himself so as to
know that his civilization is the element of his existence, and whenever that
element ceases to exist, there would be no more existence.

So many civilizations perished and so many nations faded away because
man therein failed to challenge himself and was unable to distinguish
between the time of activity and the time of calmness, nor the time of
waking up or the time of repose. He faded away because he dies or about to
die of hunger and the trees above his head are heavy with their fruits, and
there is another one who dies or about to die of thirst, and he is on a land
with streams and rivers flowing beneath his feet. The difference between a
living civilization and a civilization which is dying is that the people of the
living civilization want it to be so, and they pay the price for that, while
those of the one which is dying want to live without paying the due
expenses.

Islam indicated in its aims and purposes that life is work and that the
share of man in life is reciprocal to his effort in life and:

S
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