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* Vol. Il Eleventh Edition 1991, contemporary Jurisprudence Research Journal®

92 - When a case is officially relegated to one of the courts or the bodies which have the
authority to look into such cases, then the case may not be relegated to another author-
ity before issuing a judgement on it.

93 - It is not permissible for the Shari'a courts or otherwise to contest the certificates
issued from the public notary, except in one instance when what is mentioned in the cer-
tificate is contradicting the Shara’.

94 - The authorizations and all the acknowledgements which were not certified by the
public notary or that a dispute had errupted between the authorized and the authorizor,
and the authorized person wanted to prove his authorization, then the reference to cer-
tify that proof is the Shari'a courts.

95 - When the authorized person releases himself or was released by his client from tak-
ing up the litigation, the authorizor would be asked to come to court to hear his case if
he was in the country, otherwise a judgment in default would be passed according to the
evidences or when he arrives.

96 - These instructions are to be put in force from the time a decree is issued in this con-
cern, and they are to replace the Shari’a procedures. If any orders are conflicing with
these instructions and regulations, then consideration is given to these instructions to
be named.“The Regulation of the Administrative Actions in the Shari'a Depart-
ments.”
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the country.

d - it is not permissible to take the crops of the endowed lands and distribute them out-
side the Kingdom of Saudi Arabia, or spent on interests out of the Kingdom.

e - the person who is taking care of the endowment must be a subject of the government
of His Majesty The King, or otherwise the government will have the right of supervi-
sion.

f - the endowment, in anyway, must be in conformity with the endowment regulations
in the country.

84 - The claims on endowments will not be heard if their dates were before the annexa-
tion of Hijaz to the Saudi government, and if silence all that time was not for a legiti-
mate reason.

85 - If the court was requested to conduct registration of a real estate, it should write to
the municipality, the endowments and the ministry of finance and enquire if they had
any objection to conduct that. If there was no objection, then the registration would be
conducted after announcing it in the official paper for a period of one month.

86 - If the court was requested to conduct registration of a vacant land, it should raise
the request to higher authorities for consultation, in addition to the procedures men-
tioned in article (85). If there were ruins on the vacant land, they should investigate to
whom do those ruins belong and on what grounds they were founded. The judge or his
deputy must see the situation on nature to complete the investigation of the request.

87 - It is not permissible to issue a certificate of registration for the buildings in (Mina)
and if there was any dispute in this matter, the previous certificate and copy of its regis-
try control record should be raised to the head of the judiciary.

88 - If the wealth and property of the under aged are located out side the district limits
of the judge’s authority, the judge must keep that wealth in the treasury, and then write
to the judge of the district where the under - aged are living, and request him to appoint
a trustee for those under - aged. The trustee, may come if he chooses, or delegate some-
one to receive that wealth on his behalf.

89 - If the under - aged were out side the Kingdom of Saudi Arabia the judge should
communicate through the official channels.

90 - It is not permissible for the judge to pass a judgment on a wife from the subjects of
His Majesty The King to submit to her husband and travel with him to the foreign coun-
tries or that the custody of the under-aged children to be given to the father who wants
to take them outside the Kingdom of Saudi Arabia.

91 - It is stipulated on the people authorized to finalize marriage contracts, not to marry
a foreigner who wants to marry a woman who is a subject of the Saudi government
unless he signs an acknowledgement that he would not force his wife or her children to
come to the foreign countries before they reach the legal age or without the consent of
the woman and her guardians, and after bringing a sufficient sponsorship. The sponsor
should guarantee the return of the wife and her children in case of being requested.
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75 - The cases of the detainees for crimes which entail (Ta'azeer) or {!{udud? bounds,
the court takes heed in looking into them on the arrival of the case and issue a judgment
on it as urgently as possible.

76 - If it was necessary to liquidate the assets of an endowment, the manager of the
endowment or the management of the endowments itself, will not have the right to pro-
ceed on the transaction of liquidation except after obtaining the permission of the
Shari'a judge of the region in which the endowment is located, and after giving the
Shari’a justifications which permit him to enforce that liquidation. The price of the

endowment must be paid immediately for a similar estate to be allocated for endow-
ment.

77 - All the procedures concerning the transfer of the ownership of a real estate such as
endowment or sale, and when being done with an official document, then the depart-
ment which had processed that transaction should notify the authroity which issued that
document to write a note on the margin of the register indicating that procedure.

78 - If the transfer of ownership of an officially certified real estate is intended, the
department in which the processing of that transaction is carried out should engquire
from the authority which issued that certificate whether that real estate is still in the
ownership of the first owner or some transaction, had been done.

79 - If the endowment or the will was stipulated with a condition or the work of

trustworthy managers, then consideration is given to the cases of litigation according to
the Shari'a ordinance.

80 - If the endowment was for a limited period of time or that the channel of spending
its royalty is not known, the judge should consider it according to the Shari'a method.

81 - If the endowment did not have a manager according to the conditions of the endow-
ment donor, or he was appointed and he died or was dismissed, then the judge should
appoint a qualified person for the management of the endowment, and if it was found
that among the beneficiaries there is a qualified person for this job, then he would be
given preference.

82 - The endowments whose beneficiaries have died, and were reverted to charity
bodies, then the judge should appoint the manager of the official endowments in that
region as manager of these endowments if he was qualified for that.

83 - There is no objection to register the ownership in the name of a foreigner if he had
intended to donate the registered estate to the endowments, on these conditions:-

a - the endowment should be according to the Shari'a rules.

b - the endowment should be alloted for a lasting charity and it should not be alloted to
the children of the donor who do not hold the citizenship of the government of His
Majesty The King.

¢ - the crops from the endowed lands are to be distributed to the beneficaries fmr_n the
subjects of the government of His Majesty The King, or from the Muslims who live in
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65 - The licences qualify the person for practice after being certified by the board of the
Shari'a specifications.

66 - The authorized person may request from the judge to be granted respite to obtain
explanation from his client to be able to answer the court. But if it appeared to the court
that by requesting respites, the authorized person was only procrastinating, then the
court will have the right to ask the client himself to complete the proceedings.

General Rules

67 - The jurisdiction of the courts remains the way it was in accordance with the orders
communicated to them.

68 - The Shari'a courts have the right to record and control every acknowledgement or
agreement which ocurs during the proceedings, when the court must issue a document
in this concern.

69 - In a court, if there were two judges or more, each judge should adjudicate by him-
self the case referred to him, and he should indicate his reference for the judgment he
would pass.

70 - All proceedings and sessions are to be publicly open except in some circumstances
they are closed in consideration of public conduct.

71 - The cases which are not adjudicated due to the death or dismissal of the judge look-
ing into them are to be transferred to his successor, who should read out what was writ-
ten in the registry record in court. If that was signed by the previous judge on the signa-
tures of the litigansts and the witnesses, then the successor should resume the proceed-
ing from where it was stopped and complete the case to the Shari’a end.

72 - It is permisible for the litigants to review each other's documents and testimonies
in the court, after an order from the judge, but without obtaining copies of those docu-

ments.

73 - In case of the occurence of an offense or a felony inside the court, the judge will
have the right to impose a discretional punishment on the culprits to deter them and
preserve the dignity of the court. The judge should report that punishment to the head
of the judiciary so as to decide what they see suitable the same as what is done for the
(Ta'azeer) punishment. This procedure is followed when the court is in the capital, but
if it was in the provinces, the administrative governor will enforce the punishment.

74 - The control and administration of the sessions is the responsibility of the judge who
may dismiss from the court anybody who causes disturbance and violates its regulations
be from the litigants or anybody else. If he persists on causing the disturbance, the
judge may order the police to detain the disturbance causer for a period not exceeding
twenty four hours, and if the judge decided increasing that detention he has to raise that
to the head of the judiciary.
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b - expenses of custody (of infants)
¢ - charges of nursing, dwelling, custody of children by the nurse - maid, the expenses
of the woman paid by (Mahram) and the attachment of the child to the guardian.

57 - Temporary enforcement should satisfy the following conditions:-

1 - the request of the one for whom the judgment was in favour.

2 - the order from the judge to do so.

3 - the nomination of a sponsor with financial capability ready to pay financial obliga-
tions.

58 - The enforcement of the judgment for attachment of the child to his or her guardian
and the woman to her (Mahram) and for the separation between the married couple
and attachment of a child to a nurse-maid is to be done forcibly and urgently and
according to regulations.

Authorizations
59 - Everybody has the right ot authorize (anybody) without any restrictions.

60 - Anybody can be accepted for being authorized in cases from one to three cases. If
the authorized undertakes authorization in three cases for three different persons, then
his authorization will not be accepted. He may continue undertaking authorization for
the mentioned three authorizors no matter how numerous their cases are.

61 - Government employees do not have the right to undertake authorization except for
blood relatives.

62 - Licences for the practice of authorization are granted by a scientific board nomi-
nated by the judge in the region where licence is applied for.

63 - Licence for the practice of authorization will not be granted except to those people
fulfilling these conditions:-

a - age not less than twenty one years.

b - being of good conduct and good reputation.

¢ - be a Saudi national.

d - having obtained the higher certificate from the Saudi Institute or from the higher
section of Al Falah schools, or certificates equivalent to any of the previous two certifi-
cates and according to the evaluation of the directorate of education.

e - those who practiced the judicial career or had obtained the teaching certificate or
had been recognized by the judge of the region or by a famous scholar as being qualified
for undertaking the authorizations.

64 - The applicants for licence who do not possess the afore mentioned certificates in
article (63) will be tested on the judicial cases by the scientific board mentioned before,
s0 as to qualify for the licence.
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thoroughly into these cases concerning the pilgrims as he is responsible about these
cases.

49 - Any judgment verified according to procedures stated in this regulation, and if this
judgment is nulified or contested in the process of verification, then this nulification
and contestation, would not have any effect on the proceedings of the case in general,
but only when the reprocessing of the procedures as concerning the points which caused
the nulification or the contestation have touched on the fundamental factors of the
case. At this point all the procedures founded on the point of nulification would be
done all over again, unless there is restraint.

50 - If the judgment was approved by its reference, it will acquire finalization and it
must be enforced, immediately when the one whom the judgment was passed for pre-
sents himself with the verified document of judgment for putting in force. No excuse or
any procrastination is accepted from the indicted.

51 - The judgment passed in Makkah in the cases of (Hudud) bound, felonies and
(Ta'azeer) discretional punishments, will not be enforced unless shown to the head of
the judiciary and approved by him and by the cassation board.

52 - All the judgments issued in all the towns in (Hijaz) in the cases of execution, ston-
ing, and amputation are not to be enforced unless shown to the head of the judiciary
and get them approved by him and by the cassation board.

53 - The judgments issued in Madinah or in the other areas in which there are more than
one judge, for the cases of felonies, (Ta'azeer) (Hudud) bounds except the cases of
execution, amputation and stoning, mentioned in article (52) are not to be enforced
unless approved by the highest judge in the areas.

54 - The judgments issued in the other areas in which there is only one judge, are to be
enforced by the administrative ruler in the area if the cases are related to felonies.
(Ta'azeer) and (Hudud) except the cases of execution, amputation, and stoning, men-
tioned in article (52).

55 - The judgment issued by the courts in the following circumstances will be final and
are not subject to cassation, these are:-

a - if the judgment was for the payment of one hundred Riyals or less.

b - concerning payment of alimony, custody of infant, dwelling for husband and wife.
on condition that the amount does not exceed fifty Riyals per month.

¢ - the dowry on condition that it does not exceed one hundred Riyals.

Temporary Enforcement
56 - Temporary enforcement must be carried out on the request of the one for whom
the judgment was in favour, whether the judgment was in the presence of the parties or

in default, before approval in the following subjects:-
a - alimonies

- -
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40 - The concerned departments must deliver what is passed in the default judgment,
on the request of the opponent who won the case, after fulfilling the procedures men.

tioned in article (38).
Pronouncement and Specification of Judgment

41 - Before each session the judge must take some time and study the case he is looking
into from all its sides and prepare for all the procedures necessary for that session with-
out any delay. He should not postpone that case for another session, unless it is neces-
sary, and the record clerk should submit to the judge daily a list of the cases to be looked
the other day so that he may study them before the session.

42 - After passing a judgment, the court issues a precise bulletin containing a summary
of the case, the litigations and the defenses, the testimony of witnesses in the same
words they uttered them, the confirmation of that testimony, the oaths taken and the
reasons for passing that judgment. All repetitions and the additions which have no
effect on the process of the case are cancelled. This work should be completed within
the period of ten days, five days for the record clerk to make the summary, copy down
the document, get it signed by the judge, four days for registration and review and one
day for mailing. this procedure is for the long documents, and as for the short ones, the
period would be four days.

43 - The documents which do not need any specification are to be organised and regis-
tered during a period not exceeding four days according to the method mentioned in
article (42).

44 - The court must raise a report of the judgment passed together with a copy of the
record registry of the case and the file of the case with all the documents and send those

to the headquarters of the judiciary for verification in case that the defendant was not
convinced.

45 - The period for reviewing the report of the case and verifying the judgment by the
cassation board should not exceed twenty days, in the cases of nulification, approval or

observations.

46 - If the judge met any complications in a particular case, before passing a judgment,
he should refer to his superior for consultation and for surpassing that difficulty.

47 - It is not permissible that a case, whatsoever it is, remains in a court to be looked
into for more than one month.

48 - If the indicted was endowment manager, a trustee, a guardian or a deputy from the
treasury and the like, whose confession is not considered for what the judgment is pass-
ed, his certainty would not be considered and so the court should raise a report of the
judgment to the judiciary for verification. The foreign pilgrims are exempted from this
procedure and only the judgment passed by the juge is considered enough, so that there
would not be a long delay which would do harm to the pilgrims. The judge should look
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33 - The testimony of the witnesses can be heard in the absence of the one they stand
witness for in the cases of misdemeanor and capital offense, on condition that the one
witnessed against is present.

34 - If one of the opponents was granted respite to bring his alibi which was not available
in that session, the respite granted to him would be the least sufficient period of time
according to the discretion of the judge. This is in case that the alibi was available in a
place where there is no judge, otherwise the judge of the court would write to the judge
in the place where the alibi is and request from him to hear the evidence of that alibi and
notify the person who presented the alibi to present his alibi to that judge on the date

appointed to him.

35 - If the opponent who was granted respite did not bring his witnesses, in the
appointed session or had brought witnesses whose testimony was not accepted, another
respite would be granted to him again, and if he failed to bring his witnesses again or
had brought witnesses whose testimony was not accepted, then he would be considered
incapable. If he could not bring them in the third session, the judge would consider him
incapable and would settle the dispute when all the factors for passing a judgment were
available, unless the opponent has a legitimate excuse such as the absence of witnesses.

36 - If the plaintiff stated that he does not have evidence absolutely, or changed his wit-
nesses, or stated an abdication of his case or dropped any right, then his signature
would be taken on that, if he could write, and if he was illiterate his seal would be con-
sidered only on the testimony of two witnesses who would put their signatures on his
testimony from fear that someting he did not say or understood was inserted in his tes-

tmony.
The Default Judgments

37 - No default judgment is to be enforced unless after the approval of the board of cas-
sation. This approval would not prevent accepting the argument of the one judged in

default whenever he appears.

38 - The opponent who wins a case with a default judgment will have the right to request
that judgment put in force temporarily when the indicted is not found, and his request
is answered on the following conditions:-

a - the approval of the judgment by its reference.

b - the presence of the indicted inside the Kingdom of Saudi Arabia.

¢ - the nomination of a sponsor with financial ability capable of carrying out the finan-
cial obligations whenever necessary or when the judgment is nulified. The sponsor
should be a Saudi national,

39 - If the absent opponent arrives before the pronouncement of the judgment, and the

judge knew about his arrival, the judge should not pass the judgment, untill the oppo-
nent appears in court and his defense heard by the court.
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the public security forces and all police stations should respond to this request and sum-
mon the people wanted.

26 - If the plaintiff presented himself to the court for the session in the appointed time,
but the defendant did not appear and did not give an acceptable excuse to be asbént,
then the judge whould give his orders to the court police to summon the opponent
immediately, and the plaintiff is asked to wait until the opponent is brought in front of
the court. Meanwhile the judge should proceed to the other cases until that opponent
is brought when the judge would look into the case, even at the end of all the sessions,
If the opponent was not found until the end of the working day, a date, not exceeding
three days is to be appointed for another session. The police station is charged with the
search for the absent opponent, with the help of the mayor of the region who is to be
informed about the date of the second session to convey to the opponent and tell him
that if he did not present himself in the court, the judge would proceed with the case,
and a judgment would be passed in his absence. A testimony with that judgment would
be taken from the head of the police station and two witnesses. This is in case that the
opponent is a resident of the town where the court is, as well as the officials.

27 - If the opponent was absent in the first session, the judge should make account of
the proceedings in the control registry and proceed with the case and hears the evidence

- against the opponent taken in his absence and notify him about the date of the third ses-
sion only.

28 - The nomads are summoned to court and notified about the dates of the session by
their representative in the towns, and in the regions by the administrators according to
the method mentioned before. The representatives and the administrators are respon-

sible of bringing the nomads in the appointed time, and they are also responsible about
their absence.

29 - If absence of an opponent is repeated in one case more than two times without an
acceptable excuse, the judge would consider the opponent hiding, and so a judgment
would be passed in absence after hearing the evidence.

30 - If it was recessary to summon the defendant in his capacity as a manager of endow-
ment or a trustee and the like for giving account of what is under his supervision, and
he did not appear after applying the procedures mentioned earlier, the judge must pre-
vent him from acting on what is disputed which should be attached by the deputy of the
treasury temporarily and then the defendant is to be brought by the executive force.

31 - If someone is summoned for oath and he refuses, he is brought by force

32 - If the two litigants or their representatives did not appear at the time of the
appointed session, and if the plaintiff did not present an acceptable excuse in the
nearest possible time, according to the discretion of the judge, then the court has to
drop the case. The plaintiff may appeal his case according to the procedure, and if he
neglects his case again without a reason, it would be dropped again, and would not be
heard again unless a higher order is issued in that concern.
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his statement on receipt and his signature. Documents are not to be returned before
settlement of the case, without the order from the judge or the head of the court, no
matter if the list of submission is found or not. Anyhow, documents are not to be
returned except under strong necessity.

Hearing the Case and the Process of Interrogation

18 - The judge has to ask the plaintiff to present the evidences necessary to support the
legitimacy of his case before interrogating the defendant. The judge will not have the
right to dismiss that evidence and return for verification, or proceed on the case before
obtaining the evidences and processing the interrogation.

19 - The judge will order the defendant to answer instantly on interrogation, and if the
answer was not available at that time in the session due to his need to consult his records
or bring his documents or prepare some accounts, then he will be granted respite
according to the judge, and in circumstances other than those, the defendant will not
be granted respite to give his answer,

20 - If the defendant abstains from answering completely, or he gave an irrelevant
answer, the judge will repeat his order to the defendant three times to give the correct
answer in the same session, and if the defendant insists on the answer he had given, he
will be considered refusing to testify. He will be warned and the relevant procedure
stated by the Shari’a will be taken against him.

21 - If anyone of the two opponents raised a legitimate motion and asked to be
answered by the other party, and the party requested a respite, then he will not be
granted respite except when necessary.

22 - It is not permitted to repeat the respite for the same answer.

23 - The cases of debts on a deceased person are heard infront of a deputy from the
treasury if the bequest was attached to the treasury, even if the bequest was not enough
to meet the claims, and on condition that the inheritor or the trustee appears too, if he
was available in the place where that case was raised.

Absence of Opponents or One of Them

24 - In each town or city a police station is to be located in the vicinity of the court with
an officer should be in charge. The mission of this police station is to implement the
orders of the court whether in writing, verbal or to summeon those people needed to
appear infront of the court in appointed times. All kinds of vehicles should be available
in the station so as to facilitate the work connected directly with the court. The police
in this station must carry out the orders of the court without referring to their superiors.
In the villages, the one who is to summon the opponents and carry out the requests of
the court is the chief of police in the nearest town.

25 - When the court needs the assistance of the police to summon some people to court,
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10 - Whenever two opponents apper infront of the judge and request him to look into
their case, as it is a simple one, the judge must immediately hear that case, if he was not
occupied in another case at that time. Being so, the judge has to request one of his
deputies to hear that case. If all the deputies were busy with cases at that same time,
then the judge has to hear it at the end of the sessions that day, if neither he nor one of
his deputies could hear the case during the sessions.

11 - If the judge or his deputy had appointed a time of a session for two opponents, and
the two opponents appeared before the appointed time and requested from the judge

to look into their case, then he has to answer that request, if he was not busy with
another case appointed at that same time.

12 - When all the cases, the notes, the letters and the testimonies presented by the two
opponents, are full of repetitions and redundancy which is of no use to the court proce-
dure, then the clerk of the court has to summarise that and record the necessary in the
registry book and sign it and keep the originals in the specific files. The judge does not
have the right to take the account of that to the letter, or ask the opponents what is out
of question.

13 - The cases raised by the individuals against the afficial departments, are to be raised
against the head of the department or his representative.

14 - Consideration is given to the proxy, presented with an official note from the head
of the department, by the court in which the case is to be processed.

THE FILES

15 - The concerned clerk has to prepare, before the session of the case, a file for that
case on form No (4) including the following:-

1- a summary of the case

2- the documents submitted by any one of the opponents.

3- the written testimonies, signed by the submittor and by the judge too.

16 - When one of the opponents submits documents to the judge, the record clerk has
to receive them after checking their validity, and register them in the file of the official
documents, in duplicate, and give one copy to the submittor of the document, after
being signed by the record clerk, the judge and the submittor on both copies. Whenever
there is suspicion about the documents, it should be stated clearly and beyond any
doubt, on the two copies of the receipt. The record clerk will not receive any document
from any one of the opponents without the presence and order of the judge. If the docu-
ment was not authenticated, its submittor must sign on it that it is the document submit-
ted.

17 - Documents are not returned to the submittor after settlement of the case, unless
by an order from the judge. The submittor should return the receipt he was given on the
submission of the document. If he alleged lossing that receipt, his document would be
returned to him without an order from the judge or the head of the court, after taking
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IN THE NAME OF ALLAH, MOST GRACIOUS MOST MERCIFUL

THE REGULATION OF ADMINISTRATIVE
ACTIONS IN THE SHARIA DEPARTMENTS

(Unofficial Translation)

1 - The time a case reaches the concerned court, the judge of that court has to appoint
for the plaintiff the date of the session in which that case is to be presented to him, after
considering the order of priority of the cases, except when the case s that of a traveller
or a woman in a minor case which should be settled urgently and the judgment put into

effect.

2 - When the court appoints for the plaintiff the date of a session for hearing his case,
then the clerk of the court has to obtain the signature of the plaintiff on form (1). If the
plaintiff was illiterate and did not have a seal, what comes in article 6 is applied on him.

3 - The court must notify the defendant to summons in the appointed time to hear the
case against him, and the plaintiff must also appear on the time appointed: without
delay.

4 - The court must notify the defendant who is absent outside the Kingdom of Saudi
Arabia and inform him with a summary of the case raised against him, and determine
a period of time for the case to be looked by the concerned sources, putting in consider-
ation, before determining the date of the session the period of time needed for sending
the notification and the arrival of the defendant or his representative.

5 - A case is not raised in a place other than the place of residence of the defendant, if
he was inside the Kingdom.

6 - If the defendant refused to sign, and if he did not know how to write, and did not
have aseal, then the notifier must mention that on the original copy of the notification,
with the presence of two witnesses who should also put their signatures on the original
notification together with the signature of the notifier, and that would be enough notifi-

cation.

7 - The method of notifying the defendant is by sending him a summons in duplicate by
the court (form No. 2), with a summary of the case raised against him. the courts should
require from the plaintiff to present his claim or a written copy of it, and he should give
exact account of the case and proceed with it in the Shari'a legal manner.

8 - The summoner must return the notification signed by the defendant to the con-
cerned court, to show that the defendant received the summons.

9 - The poliee departments and the mayors of the regions have to assist the summoners
of the courts in carrying out their missions, within the limits of their authorization.
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TEXTS AND DOCUMENTS
IN THE NAME OF ALLAH, MOST GRACIOUS MOST MERCIFUL

“Text of the high decree issued from His Royal Highness, the Crown-Prince. under the
number 109 dated 24/1/1372 in approval of these orders and implementing them.”

To honourable brother Faisal Ibn Abdul Aziz - may Allah guard him in peace.

Peace he upon you, and the Grace of Allah and His blessings.

To ﬁ‘mlitatc the judicial actions and the work of the Shari’a courts in the country,
after hav:mg reviewed the previous regulations applied in the judiciary, the courts and
the Shari'a departments, we thought of the necessity of cancelling the previous legal
procedure regulation, in desire to implement and carry out the Shari’a rules according
to the ordinance of Shari’a without any change, any delay or any alteration, and substi-
tute that procedure with administrative instructions which would regulate the adminis-
trative actions in the Shari'a departments.

These instructions are attached herewith so as to be published in the local news-
papers and in booklets to be distributed to the authorities concerned for confirming
them and act according to them from the date they are published. You have to
emphasize on all the authorities concerned that they must implement and put into
action all the Shari'a rules issued from the considered sources immediately after being
issued, and without delay.

We beseech Almighty Allah to grant His success to all in doing what is rightful and
wise, and peace be upon you and the Grace of Allah.

||Saudrn
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A Muslim must know the (Qibla) the direction of prayer, by knowing the signs indi-

cating that, because he would not be excused in ignoring that. Allah Almighty said:-

“So from whencesoever

Thou startest forth, turn

Thy face in the direction

Of the Sacred Mosque

And wheresoever ye are

Turn your face thither.” "

As a summary of all this, ignorance does not drop the rules of the rights. The one
who is ignorant about prayer or Zakat or Haj, he must make up and compensate for
that. The one who had committed a prohibition under the pretence of ignorance, while
other people do no commit that, he is to be punished. the one who damages something
belonging to someone else, he would not be excused for his ignorance and he has to pay
compensation for the damage.

A person is excused only in the situations where precaution is too difficult usually,
otherwise he would not be excused.

As concerning this question if the passenger knew the language spoken by the hos-
tess, he must take his precaution and ask about the kind of food he is given. But if he
did not know that and could not acquire it except under stress and difficulty, then there
is no sin on him, because he is considered as the complelled one, concerning whom
Allah Almighty said:-

“He has only forbidden you

Dead meat and blood

And the flesh of swine

And any (food) over which

The name of other than God

Has been invoked

But if one is forced by necessity

Without wilful disobediences,

Nor transgressing due limits

- Then God is Oft-Forgiving
Most Merciful,'?
Allah is all-Knowing

(1) Surat-ul-Bagara verse 150
(2) Surat-ul-Nahl verse 115

=73 =



* Vol. Il Eleventh Edition 1991, contemporary Jurisprudence Research Journal®

one ate impure food thinking that it is pure. This is a sort of ignorance which is excused

as in checking that there is difficulty. Another example of the excused ignorance is

when a Muslim kills another Muslim in war taking him for one of the enemies. Another

example is when a judge passes judgment relying on a perjured testimony when ignor-
ant about the witnesses.” Another example when a Muslim utters a word of disbelief
when he does not know the meaning of that in the language he spoke. Also the invalid-
ity of divorce when a husband utters an expression of divorce when he is not aware of
its meaning. If he said to his wife you are divorced without knowing what that means,
she would not be considered divorced because he has not opted for that and so he is con-
sidered as the compelled one.®

Other examples of the excused ignorance is the situation of those Muslims who
have recently embraced Islam. They may commit a restriction thinking that it is permis-
sible, such as the case when a new Muslim is living far away from the locations where
knowledge is available and there is no body to guide him. In these incidents and the like
there is excuse for the ignorant as he did not willingly and intentionally committed that
prohibition. :

However, if precaution was possible, the one who claims ignorance would not be
excused. Ibn Najeem narrated that the one who thinks, out of ignorance, that what he
committed of the restrictions is permissible, and if what he committed was from what
is known by necessity in the religion of the Apostle, peace be upon him, then he would
be considered a disbeliever, otherwise he would not." The one who is ignorant about
the rules common to most people, he would not be excused. The one who knew the pro-
hibition of something, but he was ignorant about what would result from committing
that, he would not be excused, such as the case of someone who knows about the pro-
hibition of wine and adultery but claims ignorance of the punishment, he will neverthe-
less be punished according to (Hud) the stipulated punishment, on agreement of all
jurists, 9

There are common rules which must be known. The one who is ignorant on them
will not be excused. These rules are such as the times for the performance of the written
prayer, as he would not be excused for delaying the prayer claiming ignorance of its
stipulated time. Allah Almighty warned those who do that:-

“So woe to the worshippers ¥

Who are neglectful
Of their Prayers.”©

(1) Al Furoug Al Garrafi Vol.2 P. 148-149
(2) Al Mughni Vol, 7P. 135

(3) Al Ashbah wal Nazayer P, 304

(4) Suyouti - Al Ashbah Wal Nazayer P, 132
(3) Surat-ul Ma'oon verse 4

(6) Surat-ul-Ma‘oon verse §
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What Imam Shafie means is the absolute ignorance of the mandatory rules which
are supposed to be known by the responsible Muslim, such as the fundamentals and
principles of the religion. But the kind of ignorance in the affairs which are probable to
be ignorant about, has another rule. In other words there is false ignorance for which
no excuse would be accepted. The one who violates the Book of Allah and the Sunnah
of His Apostle, permitting the forbidden and forbidding the permissible and do oppo-
site to the consensus of the Ummah and making out of this opposition a faith or a belief,
then his independent reasoning in all that is false.

There is an illegitimate kind of ignorance but it is excusable for one reason or
another such as being ignorant of the situations where correct independent reasoning
may be conducted, or of the situations of suspicions. "’ But how would one know what
is excusable and what is not. Before that we should know that the rules of the Shari'a
are rules of mercy which understand the nature of man and his frailties and his com-
plexes. For that reason Allah Almighty ordained on man only what is in the capacity of
man and his indurance. Allah Almighty says:-

“On no soul doth God

Place a burden greater

Than it can bear

It gets every good that it earns

And it suffers every ill that it earns

(Pray) Our Lord!

Condemn us not

If we forget or fall

Into error, our Lord!

Lay not on us a burden

Like that which Thou

Didst lay on those before us.

Our Lord! Lay not on us

A burden greater than we

Have strength to bear,

In another verse Almighty says:-
“We sent thee not, but
As a Mercy for all creatures,”"”

The Messenger of Allah, peace be upon him said, “ Allah pardoned my Ummah for
the error and forgetfulness and what they were compelled to do.”®

The excused ignorance is known as that from which one can not be precautious usu-
ally. There are numerous examples in the (Figh) indicating that. For instance if some-

(1) See Ibn Najeem Al Ashbah Wal Nazayer on kinds of ignorance
(2) Surat-ul-Bagara verse 286

(3) Surat-ul-Anbeya verse 107

{4) Sunan [bn Majah Vol, 1 P. 550
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THE RULE ON CLAIMING IGNORANCE

The sumary of this question is that somebody was travelling by air somewhere. Dur.
ing the trip the hostesses served a meal which contained pork. He ate from it ignorant of
the reality of that meat, thinking that it is other than pork until a passenger drew his
attention to that. What is the rule in this case?

Originally, the responsible Muslim must be knowledgeable about the affairs of his
religion, whether those concerning worships or transactions. This knowledge should
enable him to identify the priorities and the postulates in the questions of mandatory,
in observance of the saying of Allah Almighty,

“If ye realise this not, ask

Of those who possess the Message,” !

Prophet Muhammad, peace be upon him also says, “the demand of knowledge is
incumbent on every Muslim”® When a Muslim performs his prayers, he should know
the meaning of the prayer, its invalidators, and the requisites for its performance. On
fasting, a Muslim should know the meaning of fasting, its bases, conditions and its
invalidators. When a Muslim eats something, he should know the kind of food he is eat-
ing, and so on in every matter concerning the worships. As for the worldly affairs and
transactions such as sleeping partnership and such commercial transactions, a Muslim
must know the requirements and obligations of these transactions otherwise he would
fall into restrictions such as deception and fraud and usury and the like. On this Al Oar-
rafi says:- “the responsible Muslim is not }Jt,rmillr.d to embark on doing something until
he is sure about the rule of Allah on it"**) The reality of ignorance is not knowing what
should have been known. Ignorance is not a permanent state in man, and as the state-
ment of the Hanafis, it is one of the acquired expositions. Getting rid of this ignorance

depends mainly on the will of the person. There is nothing that prevents someone from
learning. If somebody wants to know something, he will know it. For this reason the
excuse due to ignorance is limited, because if it was not so, there would have been no
meaning for knowledge. On this concern Imam Al Shafie says:- “if the ignorant was
excused because of his ignorance, then ignorance would have been better than knowl-
edge, as it would alleviate from the servant the obligations of the mandatory, and
appeases his heart from the different sorts of reprehensions. The servant does not have
a plea for being ignorant of a rule after the message having reached him. ® “That man-
kind after the coming of the Apostle should have no plea against God.”*

(1) Surat-ul-Anbeya verse 7

(2) Sunan Ibn Majah Vol. 1 P. 81

(3) Al Furoug Vol. 2P. 148

(4) Al Ashbah Wal Nazayer [bn Najeem P. 33

(5) Al Manthoor Vol. 2P.P. 15-17
(6) Surat-ul Nissa verse 165
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To summarize all this up, the criterion for determining the (Halal) and the
(Haram) in the mixture of both of the two, is the predominance of the grater portion
of either this or that. However, the predominance of the (Halal) over the (Haram) does
not excuse the owner of the mixed wealth from being responsible as regards to the
rights of Almighty Allah and the rights of the people. The rights of Allah require peni-
tence after fulfilling all its conditions, and the rights of the people must be returned, and
he will not be pardoned or forgiven unless these rights are returned or that the people
concerned forgive him and pardon him for that.

The one who has accumulated a (Haram) wealth and mixed that with a (Halal)
wealth, must declare penitence and purify the (Halal) from the (Haram) by doing what

he believes to be the right so as to acquit his religion perhaps Allah will make them
among those:-

“Others (there are who) have
Acknowledged their wrong-doings
They have mixed an act
That was good with another
that was evil. Perhaps God
Will turn unto them (in mercy)
For God is Oft-Forgiving,
Most Merciful.”” ™
And Allah is All-Knowing.

R

- (1) Surat-ul-Tauba verse 102
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and there was no (Halal) it would be permissible to use part of that according to the
needs, and that would not be limited to only that, because if it was like so, then that
would lead to the deterioration of the Muslims and the occupation of their land by the
disbelievers, and Muslims would have been disconnected from ll.':aminﬁ the handicraftg
and trades and all the means of keeping the interests of the people.”(") It appears that
Imam EzzelDin was influenced by what was happening in the Islamic states in that
period. Occupation of the land by foreign forces was taking place in that period, and he,
blessing of Allah be upon him, was afraid that if the Muslims ceased from using the land
on the suspicion of being (Halal) or (Haram) would be enough reason for the non-mus-
lims to occupy it. A support to this is found in the answer he gave to the person who told
him that the greater portion of his wealth is (Haram) and the man enquired if it is per-
missible to deal in it? Imam EzzelDin answered, “if the Haram was the greater part, but
it was possible to get rid of it (the Haram) it would not be permissible to deal in it.”®

Imam Ibn Taimeya thinks that the (Haram) is of two kinds:- A (Haram) for its
state, such as dead meat, blood and pork. If this kind of (Haram) mixes with water or
any other fluid, food or non food, and changed its colour, its taste or its smell, renders
it (Haram). the second kind is the (Haram) for the way it was earned, such as the
usurped things, or the things obtained by a false contract. If this kind of (Haram) mixes
with the (Halal) it will not render it (Haram). If somebody usurped some money
(Dirham) or anything else and mixed it with his money, all the mixture will not be
(Haram) or anything else and mixed it with his money, not all the mixture will be
(Haram) neither for this nor for that. If they had equal portions, the mixture could be
divided and this one takes what he deserves and the other one takes the amount he
deserves. ¥

Another juristic opinion states that the (Haram) predominates the moment it
mixes with the (Halal) regardless of the ratio of each in the mixture. Evidence of this
is derived from the (Hadith) Prophet's saying:- “If a (Halal) is mixed with the (Haram)
the Haram predominates the (Halal)” ) But Al Baihaqi said that (Hadith) was a weak
(Hadith). One of the subdivisions of this opinion is that if two evidences are conflicting,
one of them calling for prohibition and the other one calling for permission, then the
one calling for prohibition is considered. Another subdivision is if the fat from a dead
animal mixed with oil and the like, that oil is not permissible to be eaten except on
necessity. This is contrary to the opinion of Imam Abu Hanifa and Abu Muhammad
when they stated that the criterion in that case is the predominance of the greater por-
tion. Another subdivision is that if one part of the tree was in the Halal and another part
in the Haram, then it is prohibited to cut it.”"

(1) Qawaid Al Ahkam Vol. 1 P.P. 159-160

(2) Qawaid Al Ahkam P.P. 72-T3

(3) Fatawa [bn Taimeya collected by Abdul Rahman Ibn Qassim Vol. 29 P. 320 Qawaid Al Nawraniya Al
Fughia P. 36

(4) Bayhagi Al Sunan Al Kubra Vol. 7P. 169

(5) Al Ashbah Wal Nazayer - [bn Majeem P.P. 109-111
Al Ashbah Wal Nazayer - Al Suyouti P.P, 74-75
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Among yourselves in vanities:
But let there be amongst you
Traffic and trade

By mutual good will.” "

Vanities include all kinds of wealth which are attained through dealing in the pro-
hibited such as usury, gambling, usurpation, fraud, and all kinds of deception. Allah
Almighty exempted the wealth attained through legal trade based on mutual good- will
and unsuspected exchange. In this concern Prophet Muhammad, peace upon him said,
“sale is based on goodwill.” ’ and in another Hadith he, peace be upon him said,
“when two men get into transaction, each one of them will have the choice unless they
depart.” ¥ On the prohibition of devouring the (Haram), there are numerous sayings
of the Prophet, peace be upon him, such as, “any flesh grown out of (Haram) then the
Hell is more worthy of it.” “ In another saying :- “a man would raise up his hands
towards heavens saying in supplication, Oh my God Oh my God, and his food is
(Haram) and his drink is Haram, and his clothing is Haram, and he has been nourished
with the (Haram), in what way can his supplication be answered.”” In another saying,
“the (Halal) is evident and the (Haram) is evident, and between them there are suspi-
cious matters not known to many people. The one who avoided the suspicions, acquit-
ted his religion and his honour and the one who fell into the suspicions, fell into the
(Haram) the same way as the shepherd (rearing his animal) tresspassing the precincts.
For each property there are precincts and the precincts of Allah are his prohibitions. ™"

As wealth might not be all of it (Halal), but nevertheless that suspicion is refuted,
or it might not be all of it (Haram) and still it would be considered so in all aspects.
Seeing this, the jurists discussed the question of mixing of the Halal with the Haram in
wealth, and they stated that the criterion for determining which is which is the greater
portion of this or that. It is narrated about Imam Abu Hanifa that he said, everything
being spoiled by the (Haram) but the greater protion of it is Halal, then there is no
objection to sell it, and the one whose greater protion is (Haram) is not permissible to
sell it or pay it as gift. “Abu Muhammad, the companion of Abu Hanifa gave an exam-
ple to this with the oil in which fat from a dead animal had fallen. If the oil was the
greater part of the mixture, it is permissible to sell it, and if the fat was the greater part
then it is not permissible to sell it.”(”

Imam Ezzel Din Ibn Abdul Salam took the argument further to the question of the
land and he thought that if the (Haram) prevailed and predominated the whole land

(1) Surat-ul-Missa verse 29
(Z) Sunan Ibn Majah Vol. 2 P. 737
(3) Fat-hul Bari Vol. 4 P, 390
(4) Kanzul Omal Vol. 4 P, 15
(5) Sahih Muslim - Nawawi Vol. 7 P. 100
(6) Sunan Ibn Majah Vol. 2P, 1319
(7) Baday'e Al Sananie - Kassani Vol. 5 P. 144
also Qawaid Al Ahkam - [bn Abdul Salam Vel. 1 P.P, 72-73
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THE RULE ON MIXING THE PERMISSIBLE WEALTH
WITH THE FORBIDDEN WEALTH

The content of this guestion is that a man started his trade with a (Halal) permissible
capital with no suspicion whatsoever. By the passage of time and the development of his
transactions and partnerships, this man started to suspect that his permissible (Halal)
wealth has been mixed with a (Haram) forbidden wealth, and as a result of that fear crept
into his heart, and he is enquiring about the rule on that.

Fundamentally, Allah Almighty forbade on his servants the devouring of the for-
bidden wealth in any one of its forms, as in doing that there is injustice and viclation of
relationship between people. The stronger would suppress the weaker, and the bigger
crushes the smaller. Together with this generalized prohibition, Allah Almighty made
a particualrized prohibition of the wealth of the orphans, because of their weakness and
disability. Allah Almighty says in this concern:-

“To orphans restore their property

(When they reach their age),

MNor substitute (your) worthless things

For (their) good ones, and devour not

Their substance (by mixing it up)

With your own. For this is

In deed a great sin.”™"

Saeed Ibn Jubair said “do not exchange your (Halal) wealth and devour their
(Haram) wealth.”® and Allah Almighty stressed that prohibition by mentioning the
punishment for the ones who would do that:-

“Those who unjustly

Eat up the property

Of orphans, eat up
A Fire into their own

Bodies: theywill soon
Be enduring a blazing Fire,”®

From the particularized to the generalized Allah Almighty forbade handling of the
(Haram) prohibited through eating up people’s properties in vanities.

Allah Almighty said:-
O Ye who believe
Eat not up your property

(1) Surat-ul-Nissa verse 2
{(2) Ibn Kathir Vol. 1 P. 386
(3) Surat-ul-Nissa verse 10
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that the child was not his as he, (the father was not black) and no stipulated punishment
was imposed on the man,

What is essential in this concern is the custom ( Urf ) of the people and their usage
of the language and the different connotations and allusions given to certain expres-
sions. If a certain usage or expression is understood as conveying a false charge accord-
ing to the ( Urf ) of a place, and that it touches on man's honour the same way as explicit
charge of adultery, then it would be considered as such, because allusion sometimes is
stronger than explicit expression and vice versa. However, not considering euphemism
a false charge with adultery would not mean alleviating the responsibility from the com-
mittor who should get what he deserves of (Ta’'azeer) And Allah is All-Knowing.

(1) Kashaful Qiha'a - Al Bahouti Vol. 6 P. 111
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The false charge for which the stipulated punishment is imposed is when someone
charges another with committing adultery and the second charge is to charge him or her
of being a bastard. (") We are not going to discuss the rules of the false charge in detail.
Our concern here is only about the implicit false charge which is alluded to. The punish-
ment on the explicit false charge is agreed upon between the jurists, but the disagree-
ment is on euphemism which is the kind of insult or charge which is understood through
allusion such as saying to someone, “as for me I am not an adulterer .” you are such a
chaste person.” All such expressions allude to adultery in an implicit charge. The evi-
dence of euphemism is stronger than that of allusion, such as saying to an Arab, “you
are not free.” Or saying to someone “I do not know your father " at the time when he
knows who the father is for sure. Such kind of expressions are considered by Imam
Malik and his followers as false charges entailing the stipulated punishment although
some Malikis think that if someone said insulting someone else, *you are such a chaste
person” and says that he means the positive meaning of being chaste in earning a living
and swears an oath on that, he would not be punished.

~ Others think that should be said during a quarrel.® Imam Malik and his compan-
1ons derive evidence for the false charge by allusion from a story which occured during
the time of Khalifa Omar, blessings of Allah be upon him. Omar consulted with his
companions on the case but they disagreed on it, and Omar imposed (Hud) stipulated
punishment of false charge on it. Imam Malik derives evidence from (Urf) custom and
tradition and special usage which stands in the place of the explicit statement. Imam
J_ﬂhbu Hanifa thinks that if the false charge was only alluded to, no stipulated punishment
1s to be imposed, but only (Ta’azeer) which is a discretional punishment. Allusion is
only a probability and stipulated punishment must not be imposed upon probabilities
or when there is a suspicion. I mam Shafie is of the same opinion.

It is evident in the Hanbali school of thought that the stipulated punishment (Hud)
is not to be imposed for an euphemized false charge. For instance, if someone says to
someone else “your hands and your legs committed adultery.” no stipulated punish-
ment is to be imposed on him, as the adultery of these limbs would not entail punish-
ment for the saying of Prophet Muhammad, peace be upon him, “the adultery of the
eyes is looking.” There was disagreement on what Imam Ahmad had stated on this
concern of false charge through euphemism, such as the saying of someone to an oppo-
nent “you are not an adulterer.” It is narrated about Imam Ahmad that he said in this
concerned that there is no stipulated punishment to be imposed and a number of his fol-
lowers stated the same. They derived evidence from what is narrated that a man told
the Prophet, peace be upon him that the man's wife gave birth to a black child, alluding

(1) Bedayat-ul Mujtahid Wa Nehayat-ul Mugtasid Vol. 2 P. 441

(2) Mawahib Al Jalil Sharh Mukhtassar Khalil Vol. 6 PP, 301-303. Also Manhul Jalil Sheikh Elaish Vol. 9
P.P. 279-285.

(3) Badayie Al Sanayie Vol 7 P. 42 - Al Um - Imam Shafie Vol, 7 P.P. 153 - 154, Nihayat-ul Muhtaj Vol. 7
P.P. 435-437.

(4) Kanz Alomal Vol. 5P. 326
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hibited to be violated by you- like the sanctity of this day, in this, month in this place.
") He, peace be upon him said reiterating, “it is enough evil from the man to despise
his brother Muslim. The violation of the Muslim to the other Muslim is prohibited, his
blood, his property and his honour, " It is narrated from the Hadith. of Al Burra Ibn
Aazib who said, the Messenger of Allah, peace be upon him addressed us loudly until
he made the women in their houses hear him, and said,“O ye people who believed only
by saying but faith did not enter the hearts :- do not speak ill of your brother Muslims,
and do not trace their secrets which they would not like to reveal to you. The one who
traces the secrets of his brother Muslim, Allah will trace his secrets, and the one whom
Allah traces the secret of will expose him even in the concealment of his own house. "

When Prophet Muhammad peace be upon him was asked about slandering and
speaking behind people’s backs, he, peace be upon him said, mentioning your brother
by what he does not like. They asked what if what we say about him is true 7 and he,
peace be upon him said, If what you say is true you have slandered him, and if what you
say about him is not true then you have fabricated lies about him."* The sayings of the
Prophet, peace be upon him in this concern are numerous and they all forbid transgres-
sion on the Muslim whether by saying or doing or whether explicitly or implicitly, by
allusion or by swearwords.

The second fold of the answer is the particularized one, which is the prohibition of
abusing and defamation which is considered one of the bounds of Almighty Allah and
is considered very seriously. Allah Almighty said:-

“And those who launch

A charge against chaste women,

And produce not four witnesses,

(To support their allegations)

Flog them with eighty stripes

And reject their evidence

Ever after, for such men

Are wicked transgressors,”

This verse states three rules to be applied on the one who launches defaming false
charges, in case that he produces no evidence to support his allegations. The first rule
to be applied is to flog him with eighty stripes which is a definite stipulated punishment,
leaving no room for independent reasoning. The second rule is the rejection of his evi-
dence for ever, and the third rule is his being a wicked unjust transgressor. There is dis-
agreement over the rejection of evidence when one declares his penitence. Imam Malik
thinks that it is to be accepted, but Abu Hanifa thinks it is to be rejected for ever.

(1) Fat-hul Bari - Sharh Sahih Al Bukhari Vol. 1 P, 240
(2) Sahih Muslim - Nawawi Vol 16 P. 121.
(3) Suyouti-Al Fat-hul Kabir Vol. 3 P. 404

(4) Sahih Muslim - Nawawi Vol. 16 P, 142
(5) Surat-ul Nur verse 4
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SWEARWORDS AND ABUSES
DURING DEFAMING FALSE CHARGES

This question is raised by an enguirer who mentioned that during a quarrel people
utter swearwords and abuses of defamation, the thing which would cause disgust and

hurt the feelings of the one abused and may have serious results. The enquirer asks what
is the rule on that?

The answer to this question is of two folds:- Firstly, is the genralized answer that
the Islamic Shari’a is a legislation of morals and ethics, a legislation of values and good
traditions. Any act or behaviour which violates these principles, is not part of this
Shari'a. One of these principles is the prohibition of transgression on man, not only the

prohibition of physical transgression, but also the prohibition of all that causes insult to
him or degrading his reputation, his dignity or his family,

For this reason Allah Almighty forbade the pronouncement of evil speech in pub-
lic, with the exception of the cases of injustice. Allah Almighty said:-
“God loveth not that evil

Should be noised abroad
In public speech, except
Where injustice hath been done,” 'V

Allah Almighty forbade mistrusting and suspecting man or spying on him or slan-
dering and speaking ill of him behind his back. He Almighty described that as cating the
flesh of a dead brother. He Almighty said:-

“0 ye who believe

Avoid suspicion as much

(As possible) for suspicion

In some cases is a sin

And spy not on each other
Nor speak ill of each other
Behin their backs. Would any
Of you like to eat

The flesh of his dead brother
Nay ye would abhor it.”?

The Messenger of Allah, peace be upon him stressed the prohibition of the honour
together with the prohibition of blood and property, in his famous speech delivered in
the farewel pilgrimage, in which, peace be upon him, indicated a number of the Shari'a
rules. He, peace be upon him said, “your blood and your wealth, your honours are pro-

(1) Surat-ul Missa verse 148
(2) Surat-ul-Hujurat verse 12
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proposer to tell if he suffered from any kind of disease. It is narrated that Khalifa Omar
Ibn Alkhattab, blessings of Allah be upon him sent a man on a mission and that man
married a woman although he was sterile, When Omar knew about that he asked the
man, did you tell her that you were sterile ? The man said no. Then Omar ordered him,
tell her and them let her choose. (!

Abu Muhammad, the companion of Imam Abu Hanifa said, it is recommended
that the husband be free of all defects such as madness or leprosy. The binding condi-
tion in this case is given to the wife, more than given it to the husband, because the hus-
band can repulse damage from himself by resorting to divorce as he has the right, while
the woman can not do the same as she does not have the right of divorce.')

Imam Ibn Taimeya thinks that the origin in these conditions is the correctness and
obligation unless evidence states otherwise, and he mentioned what had been stated
before that the origin in the conditions is the incorrectiness, unless the evidence states
otherwise and said that the first saying is the correct one unless the thing conditioned
is violating the Book of Allah &

We can conclude that the conditions of the father or the one in his place on the
proposer to marry his daughter to prove his freedom from Aids is a correct condition.
If it was proved after marriage that the husband was suffering from that disease or any
other contagious disease, then the wife will have the right to annul the marriage con-
tract. But if the disease was only a chronic noncontagious disease, she will have the
right to choose. The husband will have the same right of choice if the wife is suffering
from a similar disease.

What is the rule if it is assumed that the proposer requested the proof that the
woman he is propoing to is free from Aids particularly if she was divorced? The answer
to this is that it is permissible for the proposer to obtain that proof. The rule on both
cases is the same as long as the objective is the precaution from a chronic contagious dis-
ease which can be transmitted leading to damage to either of the marmed couple.

And Allah is All-knowing.

(1) Musanaf Abdul Razzig Vol. 6 P. 162
{(2) B adyie Al Sanayie - see also Nehayat-ul-Muhtaj Vol. 6 P.P. 256, 308, 312.

{3) Fatawa Ibn Taimeya - Collected by Abdul Rahman Qassim Vol. 29 P.P. 346-347 - See also Zadul Mea'ad
Vol 4. P. 45
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Secondly :- The stipulation of more burdens on the husband such as increase on dowry
or expenses or limiting his freedom in a number of personal affairs, such as not to marry
again or not to take her away to another place. The jurists are on controversy as con-
cerning such conditions. Imam Malik thinks that such conditions are not binding except
when there is an oath to divorce or free someone in bonds. If he divorces or frees no
conditions would hold. This is as the same opinion of Imam Abu Hanifa, Shafie. Aby
Yousuf. Their evidence to that is the saying of Ayyisha, blessings of Allah bl.'-upﬂrll ber
who narrated that the Messenger of Allah, peace be upon him said, “any condition
which is not in the Book of Allah is false even if it was a hundred conditions.™

In the Hanbali school of thought all these conditions are binding and they shaould
be fulfilled according to the previously mentioned Hadith, “the most binding condi-
tions to be fulfilled are those under which you deemed the chastity of the women per-
missible™ Also according to the narration that a man married a woman under a condi-
tion that she stays in her home, but the husband wanted to move her somewhere else,
She complained to Khalifa Omar Ibn Alkhattab, blessings of Allah be upon him, who
said that her condition should be fulfilled. Then the man said then it is divorce. Omar,
blessings of Allah be upon him said,"“the affirmation of the rights is at the time of mak-
ing the conditions™ ™ This is as the same opinion of a number of the companions of the
Prophet, peace be upon him, such as Saad Ibn Abi Waqas, Muaweya Ibn Abi Sufyan,
Amr Ibn Al Aas, and also Omar Ibn Abdul Aziz, Tawis and Al Awzae.™

The reason for this controvery as Ibn Rushd says is the opposition of the
generalized to the particular, The Hadith of Ayyisha on the invalidity of the conditions
which are not in the Book of Allah, is a generalized rule, and the Hadith of Ogba Ibn
Aamir on the obligation of fulfilling the conditions under which the chastity of the
women is deemed permissible is a particularized rule, and the well kown tradition of the
jurists is the preference to arbitrate the particularized on the generalized which is in this
case the fulfilment of the condition.™
Thirdly:- The father stipulates conditions which would hamper the occurence of a prob-
able damage on the wife, such as the inability of the husband to reproduce, or whether
he is a carrier of a contagious disease such as leprosy or Aids in question or any other
disease which may be transmitted to the wife from her husband, jeopordizing her life,
because the basic principle is to ward the damage off whenever it is possible. The father
or the person in his place is entrusted for the safety of authorizor. If he was afraid that
she might contract a disease from her husband, then he must make his precaution meas-
ures, starting by making sure that the husband is in good health. As some diseases- as
in the case of Aids would not show symtoms only after a certain period of time, and as
the existence of such diseases require blood analysis and long tests, the father or the one
in his place will have the right to condition on the one who proposes to marry his daugh-
ter to prove that he is safe and free from such diseases. However, it is the duty of the

(1) Bedayat-ul Mujtahid Ibn Rushd Vol. 2 P. 59 see Manhul Jalil Vol. 3. P. 471, 472. Badayie Al Sanayie -
Kassani Viol. 2 P. 326-327.

(2) Fat-hul Bari - Sharh Sahih Al Bukhari Vol, 9 P, 129,

{3) AlMughni Wal Sharh Al Kabir Vol. 7P.P. 448 - 449 Also kashaful Quna'a Vol. 5 P.P. 90-92.

(4) Bedayat-ul-Mujtahid.



SOME FIQHI QUESTIONS

THE RULE ON STIPULATING THE CONDUCTION OF THE AIDS
TEST FOR THE HUSBAND

This question is roused when a young man proposed to marry. The young girl's
father asked the young man to provide him with a medical certificate from a reconized
hospital or laboratory that the young man is free from Aids. The young man objected to
that seeing no Shari’a necessity for that. What is the rule on that 7

The answer to that it is permissible to make that stipulation.

Generally speaking, a contractor has the right at the time of contracting to stipu-
late whatever he may think of to serve his interests or the interests of the one he is rep-
resenting, on condition that the stipulation does not contradict any of the Shari’a rules.
Evidence of that is derived from the saying of Prophet Muhammad, peace be upon him,
*“the Muslims hold to the conditions they have made, except a condition which prohibits
a permissible or permits a forbidden."!

Specifically, it is the right of the parent or the guardian of the woman to stipulate

whatever he may see in her interest when concluding the marriage contract, unless
there is a violation of the Shari’a rules. The Messenger of Allah, peace be upon him says
as narrated by Ogba Ibn Aamir that, “the most binding conditions to be fulfilled are
those under which you deemed the chastity of the women permissible”®
The conditions for the interest of the married girl are of three kinds:-
Firstly, the father or the guardian stipulates a condition contradicting with the Shari'a
rules, such as conditioning on the proposer to divorce his other wife. This is not permis-
sible for the saying of the Prophet, peace be upon him, “it is not permissible for a
woman to ask the divorce of her fellow wife so as to get rid of her, but she should get
what she is destined to.”™™ It is also not permissible to condition that she is to be given
preference in spending the nights in her place or in expenditure, because there is injus-
tice in that. Allah Almighty said:-

“Buty if ye fear that ye shall not

Be able to deal justly (with them)

Then only one.™ 4

It is also not permissible for the father to condition that the husband should sepa-
rate from his parents or allocate part of his wealth to his wife when she is not eligible
for it in the Shari’a, or any other conditions contrary to the rules of the Shari’a.

(1) Fat-hul Bari-Sharh Sahih Al Bukhari vol.4. P, 528
(2) Fat-hul Bari- Sharh Sahih AlBukhari Vol. 5 P. 380,
(3) Above reference Vol. 9 P. 126.

(4) Surat-ul Nissa verse 3
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RULE ON THE UNIFICATION OF
THE BEGINNING OF LUNAR MONTHS*
(Unofficial Translation)

All praise be to Allah, Cherisher of the Worlds, and all prayer and peace be upon
our Prophet Muhammad, the Seal of all prophets, upon his family and his companions.

The council of Majma Al Figh Al Islami, during the session of its third conference
held in Amman, Jordon, during the period 8-13 Safar 1407 corresponding to 11-16
October 1986 reviewed the question of the unification of the beginning of the lunar
months, which has two sides:- The first side is the effect of the different times of moon
rise on the unification of the beginning of the months.

The second side is the rule on recording the beginning of the lunar months accord-
ing to the astronomical calculations.

After reviewing the studies presented by some members and experts on this sub-
ject, the council decided the following:-

On first side:
1 - If the sighting of the new moon was confirmed in one courntry, then it becomes
obligatory on the Muslims to abide by that. The different times of moon rise is of no
concern because the ordinance of fasting and breaking the fast is generalized.
2 - On Second side:

It is an obligation to rely on the material sighting. The astronomical calculations
and observatories are to be made use of in consideration of the Prophet’s sayings and
the scientific facts. And Allah is All-Knowing.

*  Resolution No. (6) D307/86 taken in the third conference of the council of Majma’ Al Figh Al Islami of
the World Muslim League, held in Amman, Jordan during the period 8-13 safar 1407 corresponding to
11-16 October 1986, published in the Journal of Majma® Al Figh Al Islami third session - Third issue vol-
ume 2, 1987,
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Based on all that is mentioned the council passed a resolution that the husband
must pay a dowry to his wife whether this dowry is paid in advance or delayed or some
is advanced and some is delayed, an actual delay with the intention to be paid when
available. It is forbidden to conclude a marriage without the payment of a dowry by the
husband to his wife.

The council advises that it is from the Sunnah to moderate the dowry and facilitate
marriage through abandoning the high expenses and heavy expenditures, and warns
against extravagance and squandering, as there are great benefits in abstaining from
that.

Fourthly:-

The council appeals to the scholars, the dignitaries and the responsible authorities
(in India) to fight this detestable custom of (dowry) and exert all efforts to eliminate it
from their country, as itis violating the divine legislatures and contradicting the normal
correct way of thinking.

Fifthly:

This bad custom, in addition to its violation of the Islamic Shari’a, it is harmful to
women, as the case being so, young men would not marry except the girl whose parents
would pay the highest dowry to tempt them into marrying that girl. So the girls from
rich families would get married while those from poor families would remain without
marriage, and it is well known what perils and harms are in that. On the persistence of
this custom, marriage would be a subject for material greed and gains and not based on
the good suitable choice of a companion. It is observed that the girl in the western
societies spends all her youthful years collecting money through which she can tempt
someone into marrying her. But Islam preserved the dignity of the woman by prescrib-
ing on the man, who wants to marry the woman, to offer her a dowry so as to be able
to provide for her needs and prepare herself for the new life. By so doing Islam has
opened the way for the girls from poor families and showed the means to get married
as the very little dowry would be enough for them, and hence the men who are not rich
can also get married. Allah is the Granter of all success.

Members of the Council
Abdul Aziz Ibn Baz President signed
Dr. Abdullah Omer Nassef Vice President signed
Abdullah Ibn Al Abdul member signed
Rahman Al Bassam
Saleh Ibn Fawzan
Ibn Abdullah Al Fawzan member signed
Muhammad Ibn Abdullah Ibn Sabeel member signed
Saleh Ibn Othaimeen member sigm:d
Muhammad Mahmoud Al Sawaf member signed
Mustafa Ahmad Al Zarqa member signed
Muhammad Al Shazali |
Al Naifar member signed
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scholars, only few scholars said it is incorrect as long as there is condition of not paying
ad .

As for the Iﬂhilfirﬂn who are born in such a wedlock, they are legitimate children of
direct Shari'a lineage to their parentage according to the unanimous opinion of schol-
ars, even those who think that this marriage, in which there is a condition of not paying
a dowry, as incorrect. They stated in their books that those children are to be related
to their parents in this marriage.

Thirdly: _

The council resolutes that this custom is vile, detestable and a disagreeable innova-
tion, violating the Holy Book of Almighty Allah, and the Sunnah of His Prophet, peace
be upon him, and the consensus of scholars, and the teachings of Muslims in all their
times. In the Holy Book Allah Almighty says:-

“And give the women

(On marriage) their dower

Asa free i,"t."

And in another verse Almighty says:-
“And there will be no blame
On you if ye marry them
On payment of their dower
To them.”

Also in another verse Almighty says:-
“Seeing that ye derive
Benefit from them, give them
Their dowers (at least)
As prescribed.”

The same teachings are mentioned in a number of verses.

In the Sunnah, the ordinance of paying a dowry is noticed in the syaings, the deeds
and the approval of Prophet Muhammad, peace be upon him. It is stated in Musnad
Imam Ahmad and the Sunnan of Abi Daood about Jabir, blessings of Allah be upon
him, he said, (If a man gave a woman, as a dowry, his two hands full of food, she would
be (Halal) permitted for him (as wife)”

This is one of his sayings. As for his deeds, it was narrated in Sahih Muslim and other
books of Sunnah about Ayisha who said that, “His dowry, (peace be upon him) to his
wives was twelve and a half ounces.” This is his deed.

As for his approval, peace be upon him, it was mentioned in the Sahihain and other
books that the Prophet, peace be upon him noticed that Abdul Rahman Ibn Awf
looked pale, and asked him why was that? Abdul Rahman, said I married a woman on
the payment of (Nawah) of gold. (eq. 14.857 grms). then Prophet Muhammad said,
may Allah bless that for you.

This is the approval of the Prophet, peace be upon him which is also the consensus
of Muslims and their practice at all times and places may praise be to Allah,
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RULE ON THE DOWRY TRADITION IN INDIA*
(Unofficial Translation)

All praise be to Allah alone and all prayer and peace be upon the Prophet, after
whom there is no prophet.

The council of Al Majma Al Fighi Al Islami reviewed a translated letter from
Abdul Qadir Al Hindi in which he told about his efforts in fighting the (dowry) tradition
in which the bride pays an amount of money (dowry) to the bridegroom for the conclu-
sion of that marriage in the Muslim society in India. The Muslim groom only mentions
a nominal dowry written on the marriage contract, but this dowry is not actually paid
to the bride. The writer, Abdul Qadir Al Hindi said that he wrote many articles in a
number of the Muslim (Tamil) newspapers. He also said, “hence such kind of marriage
- in which the bride pays the dowry - is “Haram" forbidden and that the children who
are born in this wedlock are illegitimate according to the Holy Book and the Sunnah)

The council also reviewed a letter from Sheikh Abul Hassan Al Nadwi addressed
to the Secretary General of the World Muslim League dated 16/3/1404 and in which he
mentioned the following, “the problem of dowry is a wide spread problem among the
population of India. It used to be a Hindu practice in the first place, and it permeated
the Muslim community because of the contacts between the Muslim and the Hindu
girls. However the Muslim leaders are fighting this custom and the government of India
is trying recently to eliminate it as well. I suggest that our Fighi council issues a (Fatwa)
and a declaration on this problem in which to prohibit the Muslims from following an
unjust custom of ignorance such as this custom of the dowry which came to them from
a different society other than theirs.

I hope that all the leaders of Muslims all over India exert their efforts and succeed
in extracting this custom and Allah is the Granter of success.

After reviewing all that is narrated on the subject, the council decided the follow-
Ing:-

Firstly:

Thanks are extended to Sheikh Abul Hassan Al Nadwi, and to Abdul Qadir for
their initiatives to raise this subject and for their religious concern, and for their com-
batting this innovative and detestable custom. The council urges them to continue their
activities in fighting this custom and any other notorious custom. The council asks
Almighty Allah to grant them and all Muslims success and good deeds, and to reward
them for their endeavours.

Secondly:

The council draws the attention of Abdul Qadir and others that such kind of mar-
riage, although there is in it a violation of the correct Shari'a marriage procedures,
nevertheless, it is considered a Shari’a correct marriage according to the majority of

*  Resolution No. (4) seventh session of the council of Al Majma' Al Fighi Al Islami of the World Muslim
League held in Makkah Al Mukarramah during the period 11-16 Rabie II 1404,
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a contemporary of (Al Bab) he followed Al Babin his allegations. After “Al Bab™ was
sent to trial and executed because of his disbelief and his affiction, Mirza Hussein Ali
proclaimed that he was entrusted by Al Bab to be the head of “Al Babain” the two gates
and so he became their head and gave himself the name “Baha-ul-Din"

He took his allegations further, until he proclaimed that, “all the previous religions
came as an introduction to his appearance, and that they were incomplete, and that
only his religion completes them, and that he was the one who had the attributes of
Allah, and he was the source of the deeds of Allah, and the greatest name of Allah was
aname to him, and that he was the one meant with the cherisher or the worlds. As Islam
abrogated all the religions before it so did “Baha’eya” abrogate Islam, he alleged.”

“Al Bab™ and his followers had made very peculiar interpretations to the verses of
the Holy Quran to come in conformity with their mischievious allegations, saying that
he had the authority to change the divine constitutions, and he introduced innovated
worships by which his followers worshipped him.

It was revealed to Al Majma Al Fighi after the evidences from all the confirmed
testimonials on the destructive belief of “Baha’eya” as it is based on paganism and
human idols, proclaiming the divinity of “Baha’eya” and its authority to change the
Shari'a of Islam- The council of Al Majma Al Fighi decides with unanimous opinion
that “Baha’eya” and “Babiya” came out of the fold of Islam, and the Shari'a of Islam
is to wage war against these false allegations - whose followers are considered affirmed
unbelievers with no hesitation.

Al Majma warns the Muslims in all corners of the earth to make their precaution
against this criminal unbelieving sect, and calls the Muslims to resist them and avoid
them as it was proved that the colonizing countries are giving support to them so as to
tear Islam and the Muslims apart, and Allah is the Granter of success.

Members of the Council

Abdullah Ibn Humaid President signed
(Head of the Higher Judiciary
Council in The
Kingdom of Saudi Arabia

Muhammad Ali Al Harkan Vice- President signed
(secretary- general of
World Muslim League)

Abdul Aziz Ibn Abdullah Ibn Baz  (President of General Presidency
of Religious Research, Ifta, Call
and Guidance in the
Kingdom of Saudi Arabia) signed



FATAWA AL MAJAMIA ALFIQHIA
RULE ON BAHAE YA AND AFFILIATION TO IT*

(Unofficial Translation)

All praise be to Allah Almighty alone, and all prayer and peace be upon the
Prophet after whom there will come no prophet.

The council of Al Majma Al Fighi reviewed the Baha'eya religious sect which
appeared in Persia (Iran) in the second half of the last century, and in which some

groups of people, scattered all over the Islamic countries and other foreign countries
believe, until this day.

The council looked into and reviewed what was written and published by a number
of jurists and writers, who are well informed about the reality of this religious sect, its
foundation its probagation, its publications and the biography of its founder, named
Mirza Hussein Ali Al Mazindrani, who was born on 20 Muharram 1233 H. correspond-
ing to 12 November 1817. and the behaviour of his followers and after him his succes-
sor, his son Abbas Afendi who was given the name Abdel Baha, and also the religious
formation and organization which regulates the work and activities of this sect.

After the deliberations and the review of the numerous certified sources which

were exposed in the writings of “Baha’eyeen” themselves, the following was revealed
to the council:-

1 - The Baha'eya is an invented new religion, based on the “Babeya” which is also an
invented new religion established by someone who calls himself (Ali Muhammad) who
was born on the first of Muharram 1235 H. corresponding to October 1819 in Shiraz-
Iran- In the beginning of his religious life, he took a philosophical, mystic trend, follow-
ing the creed of “Sheikhiya” brought about by his estrayed teacher, Kadzim Al Rushti,
the successor of thé one named Ahmad Zein-el Din Al Ahsae, the leader of the
“Sheikhiya” creed who alleged that his body was of a luminous angelical nature, and he
proclaimed so many other false superstitions.

Ali Muhammad also proclaimed all these allegations of his teacher, and after some
period of separation from his teacher, he emerged with a new allegation that he was Ali
Ibn Abi Talib about whom Prophet Muhammad, peace be upon him said, “lam the city
of knowledge and Ali is its gate” Hence this man named himself (Al Bab) the gate.
Then he alleged that he was the gate leading to the “Mahdi” the long expected; and
after a while he said that he was the “Mahdi” himself. In his last days he alleged divinity
and gave himself the name (Al A’Ala), the most high. When Mirza Hussein Ali Al
Mazindrani (given the name Baha) already mentioned, established himself, and being

*  Resolution No. (4), first session of the council of Al Majma’ Al Fighi Al Islami of the World Muslim
League held in Makkah Al Mukarramah during the period 10-17 Sha'aban 1398,
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If the systems and regulations of the share companies come from the directives of
the general assemblies of these companies, particularly in the important decisions, and
that the managements of these companies should be nominated from among those
members of good conduct, then the share holder, the same way as the member of man-
agement, would similarly be sinful, inspite of the difference in the degree of sin for each
of them.

For these reasons, the writer of these lines suggests that the share holder should
have a greater effect on the system of the company and not the other way round and
resulting in something he would not wish for. He should stop contributing in the shares
until the company ceases from dealing in the (Haram) be that much or little. This being
done, then all the share companies would automatically and eagerly direct to where the
capital is found.

As you are holding fast (to the principles of religion), the companies which rely on
your money in their trade, would act in the similar way. The companies would not
become neglectful unless the share holders are neglectful. From the stance they make,
they would be equally responsible.



REPLIES AND COMMENTS
DISCUSION ON COMPANY SHARES

Ustaz/Ali Muhammad Al Issa*

Sheikh Abdullah Ibn Suleiman Ibn Manie wrote a research in this journal, the
seventh edition about “the rule on buying, selling and owning company shares”.

After reading that reserach I felt that I had some comments to communicate sum-
marized in the following points:-

In this research Sheikh Abdullah Ibn Manie has stated some criteria and evidences
and principles which mention the situations of need and necessity, and that the corre-
lated is permissible, but the independent is not and that the general need attains the
level of particular necessity. He also mentioned some cases when a prohibited
(Muharam) portion mixes with the permissible (Mubah) and the majority is judged as
the whole, and what is inevitable is forgiven, and he employed all these principles and
evidences to state that it is permissible for the investor to invest his wealth and the
wealth of those he is entrusted by in the company shares, the greater protion of whose
transaction is permissible and that the prohibited (Haram) in them is very negligible
such as usurious transactions. However, it was not clear whether the quality of the neg-
ligible (Haram) received consideration in that rule or not, like for instance if the neglig-
ible (Haram) in the transactions of the company was selling wine instead of the usurious
transactions whence the share holder or the underwriter in the shares would estimate
the amount of that (Haram) and discard it.

Disagreements on the points of view with Sheikh Abdullah emerge on the state-
ment of the analogies. The question of prohibition occurs from the state of selling and
buying, but as for the usurious transaction of the company, the prohibition on that is
also on the share holder, even if he did not conclude a contract of sale with someone
else, hence the prohibition is prior to the conclusion of the sale or buying contract. Dis-
agreement on concept of need and necessity is also very clear.

Sheikh Abdullah thinks that the member in the council of management of the com-
pany would be sinful if the company dealt in usury, whereas the share holder would not
be s0 in the way he presented that. This is where I disagree with him, particularly when
he explained that there were so many other alternatives available by which the (Haram)
can be avoided, however insignificant it might be. Those alternatives invalidated the
resort to need and necessity even for the investor in usurious companies of limited
activity.

*  Counsellor in the Ministry of Higher Education.
*  Fublished a number of books and researches.

Al -



* Vol. IIT Eleventh Edition 1991, contemporary Jurisprudence Research Journal*

As the nature of damage and its circumstances differ with the different times and
means, the Shari'a gave the one charged with authority the right to impose discretional
punishment on the deeds on which there is no stipulated punishment. He would have

the right to imprison, to flog or exile as necessitated by the interests of the Ummah and
the protection of its rights, security and settlement.

As the car accidents on the public roads is one of the damages which are newly
introduced to the way of life of man, nevertheless the rules of Shari’a and its principles
have included their remedy to these problems, not by analogy to what was stated by the
(Figh) as rules on the accidents caused by animals on the roads, but according to the
general rules of reinforcing punishment on the causers of accidents on the roads, by
imposing the material fines (Deiyah) when the damage is of multi effects.

< i -



* The Public Roads, their rules and responsibility on them *

Reinforcement of Punishment of Road Misuse:

The methods of limitting the misuse of the orads are numerous. Reinforcment of
punishments is one of them. The one who misuses the road should be punished severely
with the purpose of protecting him against himself as protection of the self is a con-
firmed Shari’a matter because the self is belonging to Almighty Allah and no one has
the right to take action on it with something contradicting the divine wisdom behind its
creation. The self being a belonging of Almighty Allah is included in this verse:-

“To God belongeth all

That is in the heavens

And on earth.”"

The owner of something is the manager of that thing. The transgressor on that
belonging is an unjust violator. Allah Almighty indicated to us that man is not free to
take a free hand on himself when He prohibited him from contributing to his own
destruction by his hands.

Allah Almighty said:-
“And make not your own hands
Contribute to (your) destruction.”?

And in another verse He Almighty says:-
“Nor kill (or destroy)
Yourselves: for verily
God hath been to you
Most Merciful.”*

The protection of man from another man is a confirmed ordinance in the rules of
the Holy Quran and the Sunnah. The car accidents resulting from the misuse of the
roads fall under the rule of error, and the compensation for error is explained in the
rules of the Shari‘a, Although error, as generally understood, is the occurence which
takes place unintentionally, but the one who exceeds the speed limit in such a reckless
way, paying no attention to peoples lives, killing innocent ones, is considered overstep-
ping the concept of error and his crime, nevertheless, falls under the concept of error.
For these reasons, the Shari'a is much concerned about the protection of the selves, the
properties and all the other rights. i

One of the rules applied to this effect is the reinforcement of punishment according to
the nature of the crime and the behaviour of the committor of the crime, and hence the
(Deiyah) to be paid would be as many as the interests damaged. It is narrated that
Omar Ibn Alkhattab, blessings of Allah be upon him adjudged that four (Deiyah) were
to be paid on the occurence of one accident which resulted in the loss of sound mind,
loss of speech, hearing and seeing.

(1) Surat-ul-Bagara verse 284
(2) Surat-ul-Bagara verse 195
(3) Surat-ul-Nissa verse 29
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ment. In the Hanbali school of thought it is not permissible to build protruding bal-
conics on the walls facing the road. In case that they are done, compensation is to be
imposed if damage was caused as a result of their existence. Imam Ahmad confirmed
that opinion and gave no regard to the permission of the authorities in this cencern.

2 - The sustenance of the cause of damage. If someone removed the cause of damage
from the place where it was left by the original initiator of the deed, then compensation
has to be paid by the one who removed the cause of the damage.

3 - The person who has undergone the damage should not have intentionally fallen into
the source of damage, such as falling voluntarily into the pit or hole.

Another example of damage which might be caused as a result of encroachment on
the public road is when some liquids ooze out of factories to the roads such as oil, chem-
ical solutions and the like. If someone gets hurt or damage due to this liquid which con-
tains a health hazard, then compensation for the damage caused because of that should
be paid. It makes no difference whether the damage was immediate or consequent, but
it must be certain that it is caused by that element. Also compensation is imposed on
the owner of animals, such as camels left on the road and caused car accidents and con-
sequent death and injuries took place due to the existence of these animals on the public
roads, the thing which is considered encroachment on the road. Another example of
damage is vandalism and sabbotage on public utilities such as electricity and telephone
lines. A transgressor on these utilities is considered an encroacher and he should pay
compensation for the damage he caused. In all these cases consideration should be
given to the damage as being the subject of compensation, regardless of the initiator of
the damage who may be a normal individual, a group of individuals or may be a corpo-
rate body, a government or a company.

If payment of compensation is a punishment for negligence, it is also a remedy for
the loss suffered in the self or in property. That is why they should be reciprocal on
equal ratios so that no party suffers more than the other, all this in observation of the
rule from Almighy Allah which dismisses injustice and ratifies justice.

Damage Resulting from Road Misuse:

Utilization of roads is of two kinds:- a permissible utilization in which the one
utilizing the road is abiding by the rules and regulations of traffic, such as speed, and
parking areas.

The other kind is the impermissible utilization in which the one utilizing the road
is not abiding by these rules and regulations whether intentionally or mistakeably such
as driving on the opposite direction of the traffic and exceeding the speed limit or not
following traffic sings.

A damage occuring as a result of these violations committed in the impermissible utili-
zation of the road are subject to payment of compensation by the committor. The acci-
dents which take place as a result of the misuse of vehicles on the roads are treated
within the general Shari'a rules. So the predetermined murder by a car accident is
adjudged according to the rule of predetermined murder, and the murder by mistake
in a car accident is treated as a murder by mistake. the injuries resulting from these acci-
dents are treated under the same rules of injuries.
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In that case, know
That God is Oft-forgiving
Most Merciful ™!

But if his repentence was after being arrested, then the punishment (Hud) will not

The Islamic Shari'a ascribed these punishments for this crime for these reasons:-
1 - The Shari'a is concerned with the protection of the Ummah and its security as this
is the framework within which man can secure the protection of his religion, his self, his
wealth and his honour. As the crime of (Heraba) or robbery is the main source of threat
to this entity, it is only understandable why the Shari’a assigns the due punishment com-
patible with that act. Murder is an abominable crime. All the divine legislations and the
secular ones agree on that. '
2 - The punishment of crucifixion is necessitated by the atrocity of the crime. The rob-
ber, when he murders and robs commits, in fact, two crimes similtaneously, that of
murdering and robbing. So it is natural that the punishment is of the same nature of the
crime. Crucifixion is not a punishment for the dead, but it is a lesson and a warning for
the living so as to deter them from crimes when they see how severe the punishment
would be. Here the wisdom of the divine legislation is obvious in its method for the limi-
tation and abolishment of crime.
3 - Amputation of hands and feet from opposite sides is proportionate with the act of
robbery. A robber should be punished severely as he scares peaceful people out in the
wilderness away from the vigilance of the authorities.

Thirdly:

Compensation for Damage On Public Roads:

Damage which undergoes man on the public roads, hurts him in himself, or his
property. If this damage takes place intentionally, then the authorities have to impose
the punishment of robbery on the committor, and if the damage takes place by mistake,
then the causer of that damage has to pay compensation for it.

Damage Resulting from Encroachment
On Public Roads:

Some damages happen to people as a result of encroachment or a prior damage
which had been done on the road. The jurists gave examples to these kinds of damages.
In the Hanafi school of thought, the example of the one who dug a hole on the road
from which earth, rocks and mud was taken out and put aside. If some one or some ani-
mal had undergone damage as a result of that earth, rocks and mud, then he has to pay
compensation for that, after these conditions are fulfilled:-

1 - Work was carried out without obtaining permission. If permission had been
obtained, no compensation is imposed. In the Maliki and Shafie schools of thought for
compensation to be imposed, the act carried out is done within the action of encroach-

(1) Surat-ul-Maida verse 37
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troversy concerning the location where the robbery took place, whether inside the
cities or outside. Some jurists stated that (Hud) is imposed when the robbery took place
outside the town others stated that there is no difference whether the robbery took
place inside the town or outside it. What matters here is the act of robbery itself and

pointing a weapon.

Robbery is manifested in these acts:-

1 - Stopping people on the public roads with the purpose of taking their property by
force. This is considered complete and its committor (Muharib) a robber, even if he
could not achieve his goal.

2 - Stopping people on the roads with the purpose of killing them and taking their prop-
erty by force. The crime is completed by committing one or both acts.

3 - Stopping people on the public roads with the purpose of scaring them, causing dis-
trubance and panic.

4 - To rise against people on the roads with the purpose of violating the honour and
sanctuary of passers by. The crime is treated equally if the aggressor or the aggressed
was Muslim or non-muslim, or whether the crime is committed by an individual or a
group, male or female. According to Abu Hanifa robbery is not achievable by females
normally for the weakness of their structure and that is why they are not killed in war.
The crime of robbery entails punishment on the one who carries out the robbery, the
one who instigated him, the one who financed him or the one who helped him. The
Holy Quran stipulated the punishment for robbery which is execution or execution and
crucifixion or amputation or exile. Punishment differs according to difference of act
and its nature, If the act was only killing, then the punishment is execution without
crucifixion, in Imam Abu Hanifa, Al Shafie and Ahmad schools of thought. According
to Imam Malik, he stated that the leader of Muslims has the option to execute the rob-
ber only or execute and crucify, but he would not have options as for the punishment
of amputation and exile. If the act of robbery was only scaring people, the punishment
for it is exile. The jurists disagreed in their understanding of exile. Some of them say
that it is imprisonment others say it is sending away in another location and imprison
until one shows repentence.

For the punishment of robbery two things are to be put in consideration:-
1 - This punishment is one of the bounds of Almighty Allah. This bound can not be for-
given, dropped, acquitted or abdicated by settlement. .
2 - The robbed property must be returned to the original owner if it was available in
kind. The original owner has the right to recuperate his property wherever it may be
found.

The punishment of robbery (Hud) is droped in certain cases, one of which is when
the robber gives up committing that crime, repent for all the ill deeds, and penitence
must be a true one before being arreted by the authority, as Allah Almighty said:-

“Except for those who repent
Before they fall
Into your power
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are two kinds of moral obligation:-

1 - Not to cause harm or damage on it. Muslims must be aware of this duty, projecting
from their faith in the principles of this religion which necessitate the participation in
achieving benefit for the Ummah and paying advice to it, in observance of the saying
of Prophet Muhammad, peace be upon him, “the one who is not concerned about the
affairs of the Muslims, he is not one of them.”

2 - Participation in removing harm from the roads:-

The Muslim must be aware that the removal of harm from the road is a kind of
charity. Prophet Muhammad, peace be upon him described the good Muslim as the one
who “removes harm from the roads.“ and in another saying, peace be upon him said,
“while the man is walking along the road, and finds a thorny branch lying on the road
and the man removes that and thanks Allah for that, Allah forgives his sins.”

Liability of Cansing Harm and Damage
on the Public Roads:

This liability leads to two sorts of results:-
1 - Corporeal punishment imposed when one transgresses on the passers by violating
them, their property, or their honour, or when he scares them and causes disturbance
to them.
2 - The compensation for the result of the damage on the road which might casue harm

to the people or to their property.
Firstly:

Liability on Robbery:

Corporeal punishment is imposed on the one who trangresses and violates the
selves, by killing, the property by robbing and the honour. This crime is known by the
term (Herabah) or armed robbery in the Islamic jurisprudence. The principle on that
is what Almighty said:- .

“The punishment of those

‘Who wage war against God

And His Apostle, and strive

‘With might and main

For mischief through the land

Is : execution, or crucifixion

Or the cutting off of hands

And feet from opposite sides,

Or exile from the land, ™"

(Heraba) is marrauding on the people and robbing them off their property under
gun point, whether committed by a group or by an individual or whether fire arms were
used or other means of aggression such as sticks, knives or stones. (Hud) or punishment
stipulated in the Holy Quran is imposed on the aggressor. The jurists are on con-

(1) Surat-ul-Maida verse 36
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These conditions are:-

1 - Lowering and aversion of one's gaze (on people on the road) which serves two pur-
poses:- avoidance of harm resulting from gazing leading to mischief from which so
many contemporary societies suffer, and the second one is deterring man from commit-
ting ill deeds prohibited by Almighty Allah. 1ll deeds do not usually occur without
introductions, and.the wise legisation prevents the introduction by way of preventing

their results. It warns man from committing the smaller sins so as not to fall on the big-
ger ones.

2 - Prevention of harm:- harm here is to commit a deed hurting someone whether in his
reputation, his self, his wealth, from aggression against him in a big crime down to plac-
ing thing he hates to see on his road. The Islamic jurisprudence indicated so many ill
doings considered to be a kind of harm such as dumping of waste on the roads,
slaughtering animals on the road, and staining the whole place with blood and filth, or
committing any other ill deed which might cause disgust to the passers by.
3 - Answering the greeting:- This condition has the highest degree of importance in the
social life of Muslims.
By returning the greeting from someone by a better greeting, social interaction is rein-
forced, as Islam is the call to mutual love and brotherhood on which the first Muslim
society was established, so it was a unique society in its solidarity and unity.
4 - Enjoining the righteous and forbidding the wrong:- This Shari’a ordinance consti-
tutes the means for the guidance of man, and also a means of control over the social
behaviour, directing everything to be based on the Shari’a principles in their ordinances
and prohibitions. Allah Almighty characterized this Ummah by that when he said:-

“Ye are the best

Of People, evolved

For mankind

Enjoining what is right

Forbidding what is wrong.”™"

From this description the Islamic legislation introduced (Hesbah) as concerning
guarding the rights of Allah and the rights of man and what is common between them.
(Al Muhtasib) is the volunteer person who sees to it that the right is enjoined and the
wrong is forbidden - has the authority to prevent all kinds of material harm the road is
subjected to, such as encroaching on it, building on it. He also has the authority to pre-
vent the moral harms such as misdemeanor.

Thirdly:

The Moral Responsibility in Removing Harm
and Damage from the Public Road:-

Islam imposed a material mandatory on those charged with authority and obliged
them to perform their duty, and other moral commandments, or in other words, reli-
gion, on every body. Concerning the question of the responsibility on the roads there

(1) Surat Al-Imran verse 110
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keep part of the road for himself. Here encroachment is considered usurpation as nar-
rated in the saying of Prophet Muhammad, peace be upon him, “the one who seized an
arm length of land unjustly, that length of land would be tied around his neck on
Doomsday.”

The organization of the roads is the responsibility of the authorities. This organiza-
tion is governed by the customs of the time. If custom necessitated that an area is to be
left as precinct of the road, people must abide by that and not encroach on the precinct
and must observe that regulation, be that for a mosque or otherwise.

Obstruction on the Road:

Obstruction takes place when something occurs on the road hindering utilization.
It has two kinds of effects:-
1 - An obstruction causing damage and harm to the utilizers of the road.
2 - An obstruction which may not cause any damage or harm but it contradicts with the
customs and the principles for regulating the road. The jurists have discussed these
kinds of obstructions and they said they must be prohibited, only differing on the criter-
ion of this prohibition, is it only the obstruction or the damage entailed by it. Al Qarrafi
said, “it is not prohibited to build protruding balconies and wings from the walls on the
road of the Muslims unless permitted or under compulsion of need.” The arbitrator on
this is the custom. It is also said it is not prohibited unless it causes damage. Imam Abu
Hanifa said that the prohibition must be on the obstruction itself even if it would not
cause any damage.

Damage to Utilizers of Public Roads:

In most cases, obstruction on the road causes damage to its utilizers. In the past the
building of protruding balconies and wings was considered the cause of that damage. In
the places where the customs permitted the building of these balconies and wings, the
jurists said that causing damage or not was the criterion for permitting them or not. In
the Hanafi school of thought it is stated that any man will have the right to demand the
removal of these obstructions, as he has the right to pass, he and his animals on the road
without finding any obstructions. Abu Yousuf and Muhammad allowed for this right
only in the case of damage. Nobody will have the right to prevent the building of bal-
conies unless damage is caused by that. It is all the same whether the prevention was for
a harmful obstruction such as sewage or a harmless obstruction such as a tree. Asbagh,
who is one of the Maliki jurists said that if a tree by the side of the road caused some
damage, the part which caused the damage should be cut off.

Prevention of damage to the road extends to the protection of the precincts of the
road and the yards opening on it.

Secondly:
Abiding by Good Conduct on the Road :
A public road is to be utilized by all people. This utilization is not without regula-

tions, but it is conditioned by following and abiding by the principles of good conduct
and morals,
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house and another. Imam Malik said, “any open yard, if utilized by its owners, should
not hinder the passage of Muslims and not be too wide, if it is so there is no objection
to it.” Al Mawardi said; “if utilization was causing damage to the owners of the yard,
then those who utilize it are to be prevented from doing s0, unless they get permission,
but if utilization of the yard caused no damage, then it is permissible without getting
permission.”

There are two opinions concerning this permission:- 1) they may utilize it even if
not permitted. 2) they may not be permitted to utilize it without their permission as it
is part of their property.

It is not permissible to impose compensation charges on the one who utilizes the
yard, whether by sitting in it or selling something in it. Any way, this is left to the cir-
cumstances of the time and the customs. So if utilization of a yard was a temporary utili-
zation such as sitting in the shade for a passer by, this would be considered merely a
temporary utilization for which no compensation charges are to be imposed. But if the
utilization was a permanent one, such as building stations and restaurants on the side
of the road, there is no objection to impose lease charges.

Due Obligations for Utilizing Public Roads:

The common ownership of the public road gives all people the right to utilize it
equally. This right would entail an obligation on the utilizers of the road, by not
encroaching on it or causing any damage on it. They should abide by good conduct rules
and show their moral responsibility on it, as in the following:-

Firstly:
Prohibition of Damage on Public Road:-

A damage is doing what may hurt the self and disturb it. The types of damage on
the road are numerous such as:-
- Encroachment, by taking part of the road and annexing it to one's property, and in this
concern prohibition was stated. It was narrated that a black smith built a bellows in the
market. When Kalifa Omar Ibn Al Khattab saw that he said you have decreased the
market (value), and he ordered the revomal of the bellows. Ibn Rushd mentioned that
Imam Malik and his companions agreed that it is not permissible for anyone to
encroach on the public road of Muslims and add that to his house even if the road was
very wide, and even if encroachment would cause no harm. He mentioned the disagree-
ment as when the encroachment would not cause any damage or narrow the road. Some
jurists said that any building on the encroached part of the road is to be removed and
the road returned to the state it used to be. Some others thought that the buildings are
to be investigated and if they do not cause any damage or annoyance to the utilizers of
the road, they may not be removed.

I believe that the most sound opinion of the jurists is that it is not permissible to

encroach on the public road, no matter how wide or how narrow it might be, because
it is a common ownership for all people, and no single person would have the right to
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on the buildings. If usurpation was of a road or its precinct or part of the precinct, the
action to be taken on that is based on the recuperation of the usurped part and the pre-
vention of transgression, as the action on it during the period of usurpation and after it
is based on not causing damage on it or narrowing it.

Invalidity of Prescription on Public Roads:

There is no consideration for the passage of time duration for the cases of the loca-
tions whose benefit is for all people such as public roads, rivers, and pastures etc. The
reason for that is that the validity of prescription is stopped for the excuses, such as
travelling. As all people have aright on the road, the reasons for the invalidation of pre-
scription must be available with one of them.

Secondly:

Benefitting from Public Roads and the Consequent Effects:
The benefit from using a road is divided into two ; a permanent benefit and a tem-

porary benefit.

Permanent Benefit: ;

The function of a road is for the traffic including man, the animals and the vehicles
and means of transportaion. It is considered within the public interests what is
implemented by the authorities as rules and regulations for the preservation of the road
and its precincts, together with the rules of traffic on it, and the permissible benefits
based on the interests of people. To achieve this, two conditions should be fulfilled:-
1 - A road should be wide enough so as to facilitate traffic. Width of the road is deter-
mined by the actual situation in which it is to be used. If it is used for heavy traffic, all
safety measures should be observed on it 50 as to prevent all kinds of danger. Here an
important question is imposed which is the question of liability and the responsibility
on the road. If the road was so narrow to an extent that jeopordizes the lives of the
people then liability on this road is on the authority responsible about it unless it has a
legitimate excuse.

2 - Equality between those benefitting from using the road whether on the rights or
responsibilities. This principle of equality is fundamental in the Islamic legislature,
Prophet Muhammad, peace be upon him said, “no precincts are permitted to anyone
except to Allah and His Apostle.” This means that precincts are allocated for the
benefit of all the people on equal basis. What applies on the precinct applies on the
road. All the people have the right to benefit from it and no single person has the right
to keep it for himself and for his interest alone except when he is utilizing it temporarily.

Temporary Utilization:

What is meant by that is the fulfilment of a temporary need such as parking on the
road, waiting on one side and the like. The jurists have statd some conditions for the
temporary utilization. These are:-

1 - Should not cause any damage for the pedestrians.

2 - Should not narrow the road.

3 - The utility should be separate from the original road. The jurists also have discussed
the question of the utilization of the open yards of the houses, separating between one
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common ownership and that ownership should not be transgressed, even if with the
purpose of reviving, be that a wide or a narrow road, or even after the permission of the
authorities or otherwise. Also the inapproachable precincts of the road are part of it,
Nobody is allowed to transgress on it under the assumption of revival, or annex it to his
land, or limit its usage to his own benefit or to the benefit of others or turn it into a mos-
que, a market place or into any other utilization, that person should be prevented.

The Impermissibility of Owning roads by Appropriation:

Appropriation is directed towards the things which can be acted upon freely such
as waste lands to whom no owner is known. However, appropriation is not permissible
on the things whose owner, beneficiary or the trustee of the owner or the inheritors can
easily be identified. Being a public ownership, a public road is not allowed to be
appropriated by the authorities, because being appropriated for the benefit of one per-
son or a limited number of persons, would subject the interests of others to damages;
s0 a public road is a common utility which should not be appropriated or sold.

It is permissible though, to appropriate by way of lease, part of the precincts of a
wide road, if that was for the interest of all people, if they needed to provide vending
places on both sides of the road such as gas stations, maintenance shops and the like.
Such appropriation is permissible according to the organizing principles.

It is permissible to sell the road or part of it whenever a justifiable public benefit
would be achieved after fulfilling these four conditions:-
1 - When the road is no longer used and deserted or that the common interest necessi-
tated building a wider new road.
2 - When sale of the road would prevent an eminent danger or damage, such as when
there is dispute over it among those benefitting from that road.
3- When there is benefit for all; as in the reorganization of residential areas and towns.
4 - Money paid for the road is to be added to the common treasury and employed in the
interests of the people.

Duty to Recuperate the Seized Parts of Public Roads:

Seizure or usurpation is to lay hands on the property of others without their per-
mission. Such action is found in real estate as well as in assets, for the saying of Prophet
Muhammad, peace be upon him, “the one who seized an arm length of land unjustly,
that length of land would be tied around his neck on Doomsday.” Usurpation of a road
is by seizure, whether by preventing people from using it on the pretext that it is part
of private property. The rules on usurpation are to be applied on the usurper. If some-
one usurped a road and released it or he was forced by the authority to release it, then
he has to pay a rental for the period of usurpation equivalent to the rental of a similar
estate. If he caused a damage on it hindering traffic, he should make all maintenance,
and return it the way it was before usurpation, for the saying of Prophet Muhammad
peace be upon him, “a hand is obliged by what it has taken until it pays it back.”

If the usurper had errected any building on that usurped road he is to be forced to

remove what he had built. However, if the authorities saw that the buildings are to
remain, they would be left and the usurper would be compensated with what he spent
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A heavy punishment is theirs
In the Hereafter,""

Islam paid attention to public roads, the way they are regulated and how to abide
by the good conduct on them, Principles on this concern were implemented to facilitate
man’s movements and protect his needs.

In this research [ would give a precise presentation of a number of the rules of pub-
lic roads in the Islamic jurisprudence, as regards to ownership, the right of utilization,
accidents and liabilities, and the right of the authorities to organize these roads and pro-
tect them in such a way that guarantees the profits the Ummah gets from utilizing them.

Ownership of Public Roads and the Right to Make Use of Them:-
Firstly:

The Common Ownership and its Effects

A public road is a common property, intended for the interest of the people by
facilitating their traffic and fulfilling their needs. Public roads are of three categories,
1 - What was by nature a public road such as the passages known by people for ages
through which they passed accross mountains and valleys, and hence they have become
public roads, even if they may pass through private properties where the owners of
these properties allege the ownership of the part of the road passing through their prop-
erties.
2 - What is allocated by the authorities so as to be used as public roads, and this type is
divided into two sub categories; a) what was located within public and which is taken
all or part of it, to be used as public road. b) what is confiscated by the authorities from
private property so as to be used as a public road according to the right of the authority
to confiscate private property. In this case private property is vanquished after taking
the just commensurate compensation for that.
3 - What is donated by the individuals from their own private property so as to be used
as public roads liable to all the rules. The common ownership of a public road is based
on the Shari’a principles and its objectives. Allah Almighty provided for his creatures
all that they need in their living and alleviated all difficulty and narrowness from them
and made all these provisions as common benefits for all of them. Allah Almighty said:-

“It is He Who hath created for you

All things that are on earth,” @

Among these benefits there are some things which are common ownership such as mos-
ques, roads and waste lands,

The Rules Consequent on the Common Ownership of Public Roads:-

The Impermissibility of Owning Roads By Revival:-
Revival originally is directed to the waste lands so as to cultivate and consequently
own them. But this is not applicable as far as roads are concerned. A public road isa

(1) Surat-ul Maida verse 36
(2) Surat-ul-Bagara verse 29
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As for the effect of roads on the development of man and his livelihood, the factors
of security and the development of the means of transportation have reflected on the
operation of economic and social development. the land roads had a direct effect on the
development of agriculture which was directed towards the commercial production

aiming at profit, instead of being a local production. This change had an overall effect
on the development operation.

‘The Evolution of Damage On Public Roads:

With the development of roads and the vehicles of traffic on them, the sorts of
damages on these roads have also evolved to such an extent to be named disasters.
Although man is alarmed on the occurence of an air disaster or floods or earthquakes,
whose toll is so many victims, but he is never alarmed by the accidents which take place
on the roads, causing lots of deaths and disabilities to thousands or millions of people.

The reason for that may be because people are not informed about these accdients,
and so they are not aware of these occurances, being only known to the injured people
involved in these accidents and their families. The general statistics about these acci-
dents would remain imprisoned in the government records. Or may be people have got
used to the occurence of these accidents, which became part of their contemporary
lives. People are not scared when hundreds of lives are lost on the public roads as a
result of speeding and negligence of the maintenance of their vehicles before or during
driving them on the roads. It is no doubt that the danger of road accidents which con-
temporary man faces is more lethal than the danger of epidemics faced by the ancestors
in the past. All countries are now aware of this danger, only differing in finding out the
practical solutions to these problems. This danger, undoubtedly, will increase, if this
problem is not given the due attention it deserves with the purpose of protecting man’s
life, as ordained by Almighty Allah.

Attention of Islam Given to Public Roads:

Islam is giving the utmost attention to man as regards the protection of his religion,
his self, his mind, his wealth and his honour. These principles have become the neces-
sities which sould be protected whether by man himself or else. As there is a suspicion
of danger to these necessities on the public roads, Islam had given much attention to
public roads, by keeping them safe and secure. Due punishment was prescribed on
those who would infringe on the the security of these roads, because of the direct
interests, of the Ummah connected with that. Allah Almighty said:-

“The punishment of those
Who wage war against God
And His Apostle, and strive
With might and main

For mischief through the land
Is: execution, or crucifixion,
Or the cutting off of hands
And feet from opposite sides,
Or exile from the land:

That is their disgrace

In this world, and



THE PUPBLIC ROADS
THEIR RULES AND RESPONSIBLITY ON THEM

Dr. Abdur Rahman Ibn Hassan Al-Nafisa*

Talking about responsibility is easy in utterance, but it is not easy in its meaning
because it concerns the one who undertakes, in Shara, to perform a duty which he was
obliged to perform either through his basic guardianship or liabilities, or through his
moral responsibility. All this is directed towards two sides:- the material side seen in
carrying out this obligation by those who have the authority of enforcement. At this
point the principles of enjoining and prohibition were implemented side by side with
the punishments. How strong and protected those principles were, would determine
how the responsibility would be performed. The moral side is seen in the self-imposed
enforcement of obligation, and this demands the bringing up of man and his education
in this direction, a thing which would remain an important factor under all cir-
cumstances. When we talk about responsibility towards an action, we really talk about
the effect of this action on those who are connected with it, one way or another.

The talk on the rules of the public roads, and the responsibility on them is of
utmost importance, as these roads represent a necessity in man’s life wherever he is
found. Roads have influenced man’s life as to his security, transportation and his
development. Security of public roads was one of the most important problems which
man faced. When security and peace on these roads are breached, this would reflect
automatically on man’s life. That is why the strength of any country is measured by its
ability to control and protect the public roads and secure safe traffic. The problem of
security in public roads still constitutes a fundamental problem in the political, the
economic and social concepts of the countries. A country would not be considered a
settled country if its roads and its outlets are not safe. As for the transportation of man,
it is well known that roads were, since eternity, the means through which man trans-
ported his needs and moved them from one place to another. In this concern Allah
Almighty mentioned the facilities offered to man when Allah Almighty created the
beasts of burden so as to carry man’s loads and transport them on these roads:-

“And they carry your heavy loads

To lands that ye could not

(Otherwise) reach except with

Souls distressed.""”

When Allah Almighty granted man more knowledge, man could develop the
means of transportation in the form of vehicles such as cars and trains which have a
noticeable effect on the economy and the decrease in transportation expenses and the
facilitation of communication between man inspite of the distances which separate the
different locations of man.

&  Editor-in-chief
(1) Surat-ul-Nahl verse 7
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(b) Islam strongly stressed hygiene.
(¢) Some Muslims do not know these instructions so they suffer from many dis-
eases.

IV RECOMMENDATIONS:

1. Muslims have to adhere to these instructions first because they are part of the reli-
gion and a Muslim is considered guilty and sinful if he does not comply with them, and
secondly they have proved to be of significant value to health.

2. “Islamic health education™ is very essential. Muslim doctors and health workers
should learn and teach these instructions to the community.

3. Medical Schools in the Muslim world should also teach Islamic health instructions
which are relevant to preventive medicine.



* Islamic teachings and Control of some communicable diseases *

(2) Drinking contaminated fluids causes many diseases, so it is highly advisable to
have clean drinks. This is stressed in various Hadiths.
Abu-Huraira reported that the Messenger of Allah peace be upon him advised not
to blow in the fluid. A man (of his companions) said: what about the little dirt I see
in the pot? The Prophet said: Discard it.
According to Tirmizi,

This Hadith indicates the importance of purity of water in two ways:
(a) It reminds us of the danger of droplet infections.

(b) It leads us to discard any impurity in what we drink as a general rule but the
methods of doing this vary with time.

III. Discussion and Conclusions:

We have seen that there are a large number of communicable diseases which
can be controlled and prevented by following tenets of Islam. Because of the ignor-
ance of some Muslims to these teachings certain preventable and controllable dis-
eases exist among them and some of these are endemics in their areas. Example 1.
Tuberculosis is 2 common air-borne disease in some Islamic Countries and
interestingly enough El-Hassan and Taj Eldeen"' reported that most of primary
abdominal tuberculosis in the Sudan was due to human mycobacteria although it
is known to be due to bovine mycobacteria. They think that a possible explanation
is the practice of churning milk in rural areas. The milk is poured into a skin bag
to half fill it. The bag is then distended with air blown through the mouth (which
is prohibited in Islam) and churning is begun. The butter is eventually removed
and the remaining milk “robe” is commonly consumed without boiling or heating.
This practice is found in other parts of the Muslim world.

2.  Schistosomiasis is an endemic water-borne disease in Egypt, Sudan and other tn:?-
ical countries.%*'? In Egypt alone there are fourteen million cases (14,000,000).

3. Hookworms, stronglyoides and other round worms are common in tropical coun-
tries (including Islamic countries) and their incidence is increased by the habits of
urination and defecatin in the shades, common roads, and water and while people
walking bare-footed. Mulsims are considered guilty and sinful if they do these
things.

Finally one might say: All preventive measures you discussed are known to mod-

ern preventive medicine. So what is new? and the answer is that in this paper we

showed that:

(a) these measures were known to Muslims for more than fourteen hundred years
as part of their religious teachings

(12) Burrows textbook of microbiology 215t edition, Treeman Saunders 1979
(13) Primary abdominal tuberculosis in the Sudan by El Hassan and Taj-Eldeen
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Abdullah Ibn Abbas said: “The Messenger of Allah peace be upon him advised
not to breath or blow in the pot. (any container of water or food). According to
Abu-Dawood.

It is referred to in the Hadith that “The Prophet peace be upon him advised not to
blow in the fluid (which we drink). A man (of his companions) said: what about the lit-
tle dirt I see in the pot? the Prophet said: Discard it. The man said but I don't get
enough drink in one breath? The Prophet said: then take the pot away from your
mouth. (so that he breathes outside it then have another drink and so on).
According to Tirmizy. In this Hadith the argument between the Prophet peace be upon
him and his companion and his insistance not to breath in the container brings the issue
to the level of a command and indicates that the Prophet peace be upon him realized
how harmful it is, a fact which was not clear to his companion at that time but very obvi-
ous to modern preventive medicine.

Abu-Huraira reported that “when the Messenger of Allah peace be upon him sneezes
he covers his face with his hands or cloth which also lowered its sound”. According to
Abu-Dawood & Tirmizy’.

Abu-Saeed Al-Khudari reported that the Messenger of Allah peace be upon him said:
if one of you yawns he should put his hand on his mounth ......... According to Muslim®,

C. Control of Water-borne diseases
(1) A. Many pathogenic bacteria such as Cholera Salmonella, Shigella, and Leptos-
pira species survive well in stagnant water .

B. Many Parasites such as Entameba histolytica, flukes, round worms (trichuris
trichuria), schistosomes, and others require a free living stage outside the human
body to complete their life cycle. Urinating or dafecatig‘g these into stagnant water
will propogate their growth and facilitate their spread °.

Islamic instructions stated from the days of the Prophet peace be upon him provide
preventive measures which limit the extent of these problems and control them.
It is stated in the Holy Quran’'?,

“For God loves those who turn to him constantly and he loves those who keep them-
selves pure and clean™"’,

Abu-Huraira reported that he heard the Messenger of Allah peace be upon him
saying: No one of you is to urinate in the constant water which does not flow then
showers in it *. According to Muslim.

(9) Burrows Text-book of Microbiology
21 st Edition - Freeman , Saunder 1979
{10) The Quran (Meaning & interpretation) in English by Abdalla Yousif Ali
(11)Surat-ul-Bagara verse 222
(4) Sahih Muslim



* Islamic teachings and Control of some communicable diseases *

in the hadith Abu Huraira® reported: The Messenger of Allah peace be upon him
said: Be on your guard against two things which provoke cursing. They (the hear-
ers) said: Messenger of Allah, what are those two things which provoke cursing?
He said: easing on the thoroughfares ( where people WEl]t} or under the shades
(where they take shelter and rest). According to Muslim™

- Many parasites including hookworms and strongyloides infect people by
skin penetration.™ It usually happens when people walk around bare-footed,
therefore roads, paths, and shady places are risk areas for those bare-footed. Un-
nation and defecation in these places provides the best chance for the parasites to
invade their hosts. Islam preceeded modern science by advising not to urinate ro
defecate in these places and encouraging its-followers to wear shoes when they
walk around. It is stated in the Hadith.

(a) Abu-Huraira reported: The Messenger of Allah peace be upon him said “Be
on your guard against two things which provoke cursing. They (the hearers) said:
Messenger of Allah what are those two things which provoke cursing? He said:
Easing on the thoroughfares (where [.‘IEDP]E wnl]r.} or uner the shades (where they
take shelter and rest). According to Muslim™,

(b) Jabir reported: I heard Allah’s Apostle may peace be upon him saying:
during an expedition in which we also participated: Make a general practice of
wearing fandals for man is riding as it were when he wears sandals. According to
Muslim ™,

Nawawy stated” in explaining this hadith that it means that the one wearing shoes
is like someone riding in regard of more easyness, less effort, and safety of the feet
from rougness or thorns on the road while walking.

B Control of Air-borne diseases.

‘Many infectious diseases can be transmitted by breathing or blowing droplets
into the water we drink or the food we eat. Examples of such diseases include.
Influenza, Herpes simplex, poliomyelitis, Mumps, Rubella, common cold, strep-
tococeal sore-throat, chickenpox, tuberculosis and others mainly viral. Accord-
ingly it is highly indicated not to breath or blow in what we drink and to cover our
face with a cloth or hands while sneezing and yawning®. Islam directed its follow-
ers to practice these preventive measures from the Prophet’s days onwards.

* Companion of the Prophet peace be upon him,

6. Animal Agents and Vectors of human diseases, Faust, Beaver and Jung
Leo Febizer, 4 th Ed. 1975

7 Sahih Muslim

8. Infectious Diarrhoea & the Biologic and Clinical Bases of Infectious Diseases.
Youmans et al. Saunder 1980.
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II. Materials:
{(A) Control of Faecal-borne diseaes.

(B)

One of the common routes of transmission of diseases is ingestion of contami-
nated food'!, examples typhoid, dysentry, poliamylitis, viral hepatitis ...etc. In
purely human infections the micro-organisms spread usually from the faeces of the
case or carrier to the mouth of the susceptible individual. The direct transmission
of faecal pathogens from case to contact via hands or utensils is clearly influenced
by hygenic standards in a community. ? The frequency of direct faecal-oral trans-
mission of pathogens is related to the development of a community. If resources

are available for improving sanitation and for health education, progress is possi-
ble.

Islam teaches to use the left hand to clean and wash after defecation and uni-
nation so that no soiling reaches the mouth. The right hand is always kept clean for
eating. This programme blocks the faecal-oral transmission of diseases. These
instructions are clearly stated in two hadiths .

I. Umar Bin Abu-Salama reported: I was under the care of Allah’s Messenger
(May Peace Be Upon Him) and as my hand used to roam about in the dish he said
to me, boy mention the name of Allah, eat with your right hanbd and eat from
what is near to you. According to Bukhary and Muslim™.

Avyyisha*, blessings of Allh be upon her, said “the Messenger's right hand was
for his ablution* and food and his left had was for evacuation (washing after urina-
tion and defecation) and any thing repugnant. According to Abu-Dawood ™.

. Almost all bacteria and ova of parasites survive better in cool, moist, and
shady places. Ultra-violet light from the sun has bactericidal activity, but this
favourable effect is almost negligible in shady places, so growth of bacteria and
parasites is better in these places.” It has been reported that the eggs of Ascaris
lumbricoides can survive up to two years and remain infectious under these condi-
tions. Consequently it is highly advisable not to urinate, or defecate in shady places
(e.g. near or undér trees or near dwellings). This instruction was indicated by the
Prophet, peace be upon him more than fourteen hundred years ago as it is stated

i
4,

Lecture notes on Community Medicine B.D.T. Farmer & D.L. Miller

Blackwell Scientific publications reprinted 1980,

A hand book of Community Medicine by various authors. Edited by A.M. Nelson.
Bristol - John Wright & Sons Limited 1975,

Jami al-Osool (In Arabic) - ITbn Al Athir

Sahih Muslim - Translated by Abdul - Hamid Siddiqui 1975.

Sh. Muhammad Ashraf, Kashmiri Bazar, Lahore (Pakistan).

* Prophet's Wife.
* Ablution is the cleaning for prayers.

5. Medical Microbiology,

Saweiz et al, Lange 1952,
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Priority of the Explicit over the Implicit:

When there are two texts, one of them is explicit and the other is implicit in stating
a rule, the explicit is given consideration over the implicit unless the implicit is sup-
ported by another different explicit statement.

Priority of the Evident over the Conjectured:
The evident meaning of a text is given precedence over the conjectured meaning,
unless the evidence supports the interpretation.

Priority of Necessary Matters:

" The levels of the Shari’a rules differ in priority. The highest in priority are the
necessities, the lack of which would result in the confusion of the system of life and the
spreading of chaos between people and the loss of interests. The ones in the middle are
the needs, the lack of which would put people in difficulty and narrowness, but without
the confusion of the system of life. The lowest in level are the (Tahseenat) or imporve-
ments, the lack of which would mean the loss of the noble characters and morals, but
without rendering the people susceptible to neither confusion nor difficulty nor nar-
rowness. Hence necessities come first, then needs and last (Tahseenat) or improve-
menits.

On this concern Ibn Taimeya said, if the Imam showed preference of one thing,
but the followers did not show that preference, then abandoning that for the sake of
agreement and consensus would be better, because consensus and agreement are of the
greatest matters prescribed by Allah Almighty and His Messenger, peace be upon him.
Allah Almighty says:-

“And hold fast

All together, by the Rope

Which God (stretches out

For you), and be not divided

Among yourselves.”
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- Abu Dawood narrated about Abu Saeed that two men went out on a journey, and
when it was prayer time, and not finding water, they both performed ablution with sand
and prayed. After a while during their journey they came accross a place where water
was available. Being still time of prayer one of them performed ablution with water and
repeated his prayer, but the other one did not do the same. The two men came to the
Messenger of Allah, peace be upon him and told him about that incident, and he, peace
be upon said to the one who did not repeat his prayer, “you have done the Sunnah and
your prayer is rewardful for you” and said to the one who repeated the prayer “you are
rewarded twice.”

- Al Bukhari and Ibn Abdel Bir narrated about Ibn Omar that he said, the Messenger
of Allah, peace be upon him said in the day of Al Ahzab (a battle) “no one is to pray
(Al Asr) except in the place of (Bani Ghuraizah). Then it was time for Asr prayer and
the people were still on their way to Bani Ghuraizah. Some of them said we are not
going to pray until we reach the place, and some said we will pray and so they did. When
this was mentioned to Prophet Muhammad, peace be upon him, he did not criticize any
one of them.

These examples indicate the situations where the jurists differ, and dispute
errupts, so that the caller would be cautioned about these situations and so act wisely

concerning these matters.

The Figh of Comparison and Priorities:

A successful caller to Islam should make his presentations in priorities, as Islam
has made a stage for every matter. The disputed matters should not be presented before
the matters agreed upon, as the insignificant is not in the same level as the cardinal. It
is hence obligatory to know the priorities in the obligations and in the prohibitions.

The Order of Evidences:

When Prophet Muhammad, peace be upon him sent Ma'az to Yemen to teach the
people and be their judge, he, peace be upon him, said to Ma’az, “how would you
adjudge when a case is presented to you 7 With the Book of Allah, he said, and he,
peace be upon him asked, and if there was no reference in the Book of Allah? With the
Sunnah of the Messenger of Allah, Ma’'az said, and if there was no reference in the Sun-
nah ? I would work my independent reasoning, Ma’az said. Then the Messenger, peace
be upon him hit his chest and said, praise be to Allah for granting success to the mes-
senger of the Messenger of Allah to do what pleases the Messenger of Allah.” Accord-
ing to this Hadith we find out that Ma'az stated the order of evidence according to the

priorities.

The Obligatory Should Precede the
Recommendable and the Prohibited The Detestable:

The obligatory is of a higher level than the recommendable, and the prohibited is
of a higher level than the detestable, and all of those are of a higher level than the per-
missible (Mubah), When the permissible and the prohibited are conflicting, the prohi-
bited is given preference. In this way the caller has to know these matters and which one
has the priority so that he does not fall into errors.
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known. These jurists thought that the companions were trustworthy and their (Fatwa)
were always based on evidence or direct hearing from the Prophet, peace be upon him.
Others do not take the opinion of the companion but that which was narrated by the
companion about the Messenger of Allah, peace be upon him as evidence. In this way
there was dispute among those jurists.

The fundamentalists had disputed over what was given the name the dispute over
the disputed evidences such as (Sadulzaraye) the prohibition of evasive legal devidces,
(Al Istihsan), the preference, and (Urf) customs and the like which have resulted in dif-
ferences in the (Fighi) schools of thought. Also the significations and indications of the
Shari’a expressions and texts in the Holy Quran and the Sunnah had a great influence
on the dispute among the scholars, the thing which implies the impossibility of consen-
sus on all the questions of jurisprudence and legislation. This can clearly be shown
through some examples which are considered introductory to this kind of dispute, sum-
marized in the following:-

a - The Evident Texts with Possible Interpretation:

The evident utterance is the one which gives preponderant indication to its mean-
ing with conjecture, or the possibility of another meaning, and hence the preponderant
and the possible occur together, resulting in dispute among the scholars because each
one of them thinks that what he understood from the evident text is the preponderant
opinion while some one else would not have the same understanding. An example of
this is found in the verse:-

“Or ye have been

In contact with women.”

The Hanafi jurists consider “contact” in this verse is referring to intercourse, and
hence the mere touching of the man's skin on the foreign woman’s skin would not
invalidate ablution, although in reality contact means touching of a skin on another
skin. The Shafies interpreted “contact” as meaning touching of a skin on another skin,
the thing which would result in the invalidation of ablution because of that mere touch-
ing of the two skins. So the interpretation of “contact” as being intercourse or being
mere touching is based on evidence in both different opinions.

b - The Generalization of Text:

Sometimes the text is so generalized, giving rise to a number of interpretations.
Example of this is the narration about Prophet Muhammad, peace be upon him that he
prohibited the sale of a crop until it is ripe, This Hadith had been given a number of dif-
ferent interpretations because of the different understanding of the generalized text.

¢ - The Possibility of Having Different Correct Interpretations:-

Inspite of the dispute of the jurists on arriving at the correct opinion, or the saying
that the right opinion is one opinion, but what is narrated in the Sunnah indicates that
it is possible to arrive at different correct opinions, the thing which would call for cau-
tion and not to jump to conclusions and state premature judgments on the correctness
of an opinion or other wise. Examples of this are seen in the following:-

(1) Surat-ul-Missa verse 43
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Is not referring to what has preceded this in the verse which is the pledge when one
is on journey, but it is referring to obligation.
Secondly :- Evidential Reasons:

For these evidential reasons a lot of disputes among the jusists are related. These
reasons are:-

1 - Lack of knowledge about a certain Hadith. The one who came accross the Hadith
would follow it and the one who did not know about it will of cource have no means to
utilise it as evidence, but in his statement he may agree with the meaning of that Hadith
or he may not agree with it unintentionally. Because of this lack of evidence and the
inavailability of a certain text to one party, and its availability to the other, dispute
errupts between the jurists.

2 - The availability of a certain Hadith to one of the jurists but with disconnected chain
of narration, while that same Hadith is available to another jurist in a correct connected

narration.

3 - The affirmation of a certain meaning of the Hadith for one independent reasoner
(Mujtahid) while another (Mujtahid) does not have that affirmation.

4 - The narraﬁan of one Hadith in different words and expressions where different
meanings of the same Hadith are conveyed.

5 - The report of the reason behind the narration of the Hadith to one (Mujtahid) and
not to the other. The one to whom the reason behind the narration is reported will have
clearer understanding than the other one and hence difference in understanding exists.

6 - The partial report of a Hadith to one (Mujtahid) while the complete report is avail-
able to another.

7 - One (Mujatahid) may come accross the situation of abrogation of a previous rule,
its particularization, or its limitation, while the other (Mujtahid) would not have the
same chance, and hence there is dispute between them.

Sheikh of Islam Ibn Taimeya says:- “neglecting work according to a Hadith might be for
a reason which we do not know. This implies that we should find excuses for those
scholars, with the emphasis that it would not be permissible for us to neglect acting
according to what appears to us as rules from the Shari'a evidence, and follow a saying
whose evidence we do not know. However, this act should not lead us to accuse that
scholar, insult him or say that he is an apostate.”

Thirdly:- Fundamental and Inferential Reasons:

The science of the principles of jurisprudence is a sort of a collection of principles
and regulations which were established by the (Mujtahids) for the control of the process
of (ljtihad) independent reasoning and inferring and deducing of the secondary Shari’a
rulings from the detailing evidences. These principles and regulations differ from one
sheool of thought and the other. Some jurists follow the procedure that of abiding by a
(Fatwa) made by one companion of the Prophet, peace be upon if that (Fatwa) was well
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scribe writes something not dictated to him and the witness testifies on something which
did not take place in reality. Others said that what is meant is that harm takes place
when the seribe and the witness are prevented from doing what they have to do or asked
to do that in an improper time.

4 - Ambiguity because of numerous usages. It is understood that the imperative form
of the verb “do” is for order and the form “do not do” is for forbidding. The absolute
order means obligation while the absolute forbidding means prohibition. However any
of these froms might be used for a completely different meaning. An example of this is
the form of “order” in writing the debt and the order of having witness at the time of
sale, as in the saying of Almighty Allah:-

“0 yve who believe!

When ye deal with each other

In transaction involving

Future obligations

In a fixed period of time

Reduce them to writing,"™"

In another verse Almighty says:-
“But take witnesses
Whenever ye make
A commercial contract”™"”

In appearance this imperative seems obligatory, but the majority of the jurists say
that it is only recommendable. Evidence to that is derived from the verse:-

“And if one of you

Deposits a thing

On trust with another

Let the trustee

(Faithfully) discharge

His trust. ™%

The same thing applies on taking witnesses. The imperative on that is only for the
recommendable as reported by Al Qurtubi from some scholars who say that taking wit-
nesses is only for quiescence. Ibn Hazm thinks that the imperative to write the transac-
tion, and taking witnesses is for obligation, and the saying of Almighty Allah:-

“And if one of you

Deposits a thing

On trust with another

Let the trustee

Faithfully discharge

His trust.”

(1) Surat-ul-Bagara verse 282
(2) Surat-ul-Bagara verse 282
(3) Surat-ul-Bagara verse 283
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opinion deserves to be rewarded twice, and the one who fails to hit the right opinion is
wrong, but nevertheless, he is rewarded one reward for the effort he had exerted.

Causes and Intricacies of Dispute:
Firstly- Fundamental Linguistic Causes:-

As the Islamic legislature is conveyed through the medium of Arabic language,
this language has an effective influence in the derivation of the rulings. The dispute and
disagreement on the understanding of a certain world or expression among the jurists
might lead to the statement of different rulings. This can be shown by the following lin-
guistic problems:-

1 - Ambiguity - when a word has different meanings, which can be used in different pos-
itions. The dispute between the jurists over the understanding of the word takes place
when each one of them acts according to his own understanding of what is meant by that
word, different from the others. An example of this is what is stated in the verse:-

“Divorced women

Shall wait cancerning themselves

For Three montly peﬂm'um

The expression monthly period here has two different meanings; that of me nstruation
and the other is getting clean from it. The jurists, as a result of this ambiguity, got into
dispute and disagrcement on whether the prescibed period a woman should wait after
being divorced is to be counted according to the beginning of her menstrual period or
according to the time of getting clean from it? The jurists of (Iraq) said that the pre-
scribed period is three periods of menstruation and the jurists of (Hijaz) said three
periods of getting clean from menstruation.

2 - Ambiguity because of dual meanings of a word as in the saying of Almighty Allah,
“They remit it
Or (the man’s half) is remitted
By him in whaose hands
Is the marriage tie.”®

Here the one in whose hands is the marriage tie might be the guardian or it might
be the husband. Dispute between the jurists existed because of this duality.

3 . Ambiguity because of doubling the word, such as in His saying
Almighty:-

And let neither scribe

Nor witness suffer harm,”

The jurists disagreed each according to his understanding. Some of them said that
what is meant by this verse is that harm comes from the scribe and the e
(1} Surat-ul-Bagara verse 228
(2) Surat-ul-Bagara verse 237
(3) Surat-ul-Bagara verse 282
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4 - The dispute on two Shari’a legitimate methods where some people would follow this
method while the others would follow the other method. Each one of those two groups
is considered of good religious stance, but, however a group would be considered tres-
passing and committing injustice if they dispraise the other without knowledge. An
example of such dispute is the rule on disclosing charity or concealing it. Allah
Almighty Says:-

If ye disclose (acts of)

Charity, even so

It is well.

But if ye conceal them

And make them reach

Those (really) in need

That is best for you.”"

Difference and dispute over such action is permissible, because both deeds are
allowed and so each of the opponent parties has the right to follow either way.

To summarize the points on the kind of dispute in which both opposing parties are
right, is that if that dispute did not bring about any transgression, ignorance or injustice,
then both parties will remain right and be rewarded as long as the aim was the search
for the righteous and nothing else. Prophet Muhammad, peace be upon him had
guaranteed that rewarding when he said, “If an arbitrator adjudged a case and he relied
on his independent reasoning, if he was right he would be rewarded twice, and if he was
wrong, he would be rewarded once.”

Thirdly:- The dispute in which the two opposing parties are contradicting each other.
It is given the term the dispute of contradiction. Whenever there is this dispute there is
contradiction whether on the principles or the branches according to those who say that
the attainer of the right is one (party) as opposing the saying that for every (Mujtahid)
independent reasoner - there is a share in the reward. Those people categorize such dis-
pute as that one of diversity and not as the dispute of contradiction. Examples of the
dispute of contradiction is the question of laughing during the performance of prayer
and during the process of ablution. As for laughing during prayer all the jurists are on
agreement that would invalidate the prayer, but as for the act of laughing during ablu-
tion, and whether it is invalidaled there is disagreement and dispute. Imam Malik,
Imam Shafie and Imam Ahmad said that laughing does not invalidate ablution,
whereas Imam Abu Hanifa and his followers said that it does invalidate ablution. As for
the juristic rulings depending on reasoning and inference the scholars have taken two
opposing sides or two different schools:-

1- (Al Musaweba), those who claim that any opinion from a (Mujtahid) on that juristic
ruling is always right and that the (Mujtahid) is attaining that right.

2 - (Al Mukhatte’a) those who claim that the right opinion of a question is one opinion,
which is not revealed to us, but is known to Almighty Allah. The one who hits the right

(1) Surat-ul-Bagara verse 271
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This is a great advice from Almighty Allah to the believers, showing that the way
of the righteous is one way, while evil has many ways. A Muslim must follow the way
of the righteous so as not to be lead astray beyond any guidance.

¢) The dispute which will have enmity and hatred as a fruit. This is the condition of the
christians who are described by this saying of Almighty Allah:-

“So we estranged

Them with enmity and hatred

Between the one and the other

To the Day of Judgment.™"

Allah Almighty warns from the disputes which would lead to that end, and He
Almighty says in another situation:-

“RBe not like those

Who are divided

Among themselves

And fall into disputations

After receiving

Clear Sings.™?

Any dispute, whatsoever it is would eventually lead to this end. Both of the oppos-
ing parties are dispraised even if each party was right.

Secondly:- The dispute in which both parties are right. This is what is called the dispute
of diversity which means that the dispute is based on the possibility of both subject mat-
ters, and that each one of them is right and legitimate on coditidn that there is no tres-
passing in it or ignorance or enmity or hatred. This is also subdivided into:-

1 - The dispute when both sayings or both deeds are legitimate and right such as the dif-
ference in the ways and methods of reciting the Holy Quran, or the difference in the
form of uttering the profession of the Muslim faith. To utter that in any form narrated
about Prophet Muhammad, peace be upon him is permissible.

2 - The dispute which emerges when the meaning of one saying is alluded to in the other
saying, but the words which convey those meanings are not the same. This is evident
when people differ in giving definitions and expressing terminologies.

3 - The dispute when the two meanings are different, but not contradicting. Each saying
is right in its own way although the meaning of the one is not the meaning of the other.
This is manifested in the acknowledgement of Prophet Muhammad, peace be upon
him, on the day of (Bani Ghuraiza) when a caller to prayer called out, “a prayer per-
former is not to pray (Asr) afternoon prayer except in the place of (Bani Ghuraiza)”

Some people performed that prayer where they were, while others delayed it until they
reached the place of (Bani Ghuraiza).

(1) Surat-ul-Maida verse 14
(2) Surat-Al-Imran verse 105
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7 - Difference should have fruitful results and if it did not, then there is no use behind it.

8 - Having favorable judgment about the men of learning, avoiding suspicions and
backbiting of the opposing school of thought.

9 - Being acknowledged on the methods of the leading scholars in arriving at indepen-
dent reasoning and comparison.

10 - Exertion of efforts with the purpose of arriving at the Shari"a rulings which would
appease one’s mind,

11 - The diversity of solutions for each one so that he may be guided to the most suitable
solution for the situation he is in, the thing which would show the easiness of this reli-
gion in dealing with the people according to the realities of their lives. The researcher
would find numerous solutions at his disposal. What he should do is to extract the evi-
dences and proofs, compare between them, weighing them till he arrives at the suitable
solusion.

Kinds of Dispute are Divided into Three Kinds:-
Firstly:- The dispute between the two opposing parties when both of them are wrong.
This kind of dispute is subdivided into:-

a) Dispute on the Holy Book, as the saying of Almighty Allah:

“{ Their doom is) because

God sent down the Book

In truth but those who seek

Causes of dispute in the Book

Are in schism

Far (from the purpose)’"

Another verse states:
“Nor did the People of the Book
Dissent therefrom except
Through envy of each other
After knowledge had come to them,™?

b) Dispute and separation by following different ways and abandoning the way of the
(Jama'a) Muslims, following the way of the Prophet, peace be upon him. Allah
Almighty says:-

“Verily, this is My Way,

Leading straight : follow it

Follow not (other) paths

They will scatter you about

From His (great) Path:

Thus doth He command you,

That ye may be righteous,”

(1) Surat-ul-Bagara verse 176
(2) Surat-ul-Umran verse 19
{3} Surat-ul-Ana’am verse 153
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7 - Refrain from mentioning persons and limit the discussion on the difference of ideas
and thoughts, as in mentioning people there is defamation and scandal.

8 - Refrain from haste in answering or jumping on a question. The judgments should not
be premature and one should wait until the opponent made all his points, because may
be only on the conclusion the purpose is revealed. Discussion should be conducted after
knowledge, because giving statements on things unknown would only degrade one’s
image for those who were considering him a man of knowledge.

The (Da'eya) or the caller to the religion in this time should observe these ethics
and morals, if we want for the differences to be factors of construction and flourishing
of the Ummah, and if we want the caller to be more effective in addition to his knowl-
edge of what he needs to know for the spread of (Da’awa) call.

Advantage of Differences and Disputes
There are definitely advantages of differences and disputes if all the ethics and
morals are observed and abided by. These advantages are:-

1 - The enrichment of the scientific movement, whether in the field of the scientific
library, the video or cassette tape, and it also motivates both opposing parties to
increase their supply of knowledge through research, having as purpose the arrival at
the truth.

2 - Finding out solutions for the new problems of today in the scientific and practical
fields.

3 - Bringing about new discoveries in the scientific field for the solution of problems or
the explanation of complexities.

4 - Giving allowance to be acquainted with all possibilities which might have been
meant or alluded to be any of the ways of evidence and proofs. Also opening the hori-
zons for contemplation to reach for the truth behind all the presumptions, by way of
reviewing the opinions of the others and knowing their methods of derivation from the
evidences.

5 - The appreciation of the intellectual effort and the addition of that to the other
efforts, and being aware of the aspects of difference and bringing about illumination to
the ideas, and know the method of explanation, guidance and proof, each one support-
ing his opinion, where differences, stating evidences and the support of opinions would
lead to cross bread of ideas and each group would know how the other group thinks.

6 - The difference between the creatures in the way they are rewarded, as one of the
opposing parties is wrong and the other party is right in most cases. The Messenger of
Allah, peace be upon him, rightfully said, “If an arbitrator adjudged a case and he
relied on his independent reasoning and he was right, he would be rewarded twice, and
if he consulted hisindependent reasoning and was wrong, he would be rewarded once.”
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1 - To have favourable opinion and trust the others. The Messenger of Allah, peace be
upon him said; “Beware of mistrust and suspicions because mistrust and suspicion are
the most belying of talk.” The indication of trust is understanding the arguments of the
opponent in the best of ways and meanings if it could convey numerous interpretations.

2 - Establishing arguments on advice for the sake of the religion of Almighty Allah and
for the sake of the opponent, because this is more comprehensive in the religion, even
though advice is incumbent upon all Muslims. On this Imam Shafie stated:- “By God,
I have never entered into discussion with somebody with a desire to see him making
mistakes.”

3 - Asking help from Almighty Allah to grant success in disputes but for seeking the
righteous and accepting it even against oneself, persisting on it. On this Almighty Allah
says:-

“And those who strive

In Our (Cause), - We'll

Certainly guide them

To Our Paths

For verily God

Is with those

Who do right.” "

4 - Submussion to the right and abiding by it when it appears, even if it comes from a dis-
believer, let alone when it is revealed by a Muslim, because in this case it is justice
emanating from the belief in Almighty alone, free from all kinds of effects, bearing in
mind Allah’s watch and His knowledge of all the secrets.

5 - Not to track down the mistakes of the opponents, nevertheless, their good sides
should be revealed together with the points of agreement. The Messenger of Allah,
peace be upon him said, “No servant (of Allah) protects another servant in this world,
unless Allah protects him in the Hereafter.”

6 - Referring all disputed matters to the ones who have the right to judge them. Firstly
reference is made to the Holy Book of Almighty Allah, and to the Sunnah of the Mes-
senger of Allah, peace be upon him. Allah Almighty says:-

If ye differ in anything

Among yourselves, refer it

To God and His Apostle,”®

And secondly it is to be referred to those who have knowledge.
Allah Almighty said:-

If ye

Realise this not, ask of those

Who possess the Message,"'"

(1) Surat-ul-Ankabut verse 69
(2) Surat-ul-Missa verse 59
(3) Surat-ul-Mahl verse 43
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Dispute about Our Signs
That there is for them

No way of escape™!

Prophet Muhammad, peace be upon him said, “No people went stray, after gui-
dance except when they took to disputation” and after saying that he, peace be upon
him recited the verse:-

“This they set forth
To thee, only by way
Of disputation: Yea they

Are a contentious people. **

This is the kind of dispraised disputation, and it is dispraised when it is charac-
terized by:-
1 - when it is without knowledge
2 - when it is insisted upon, giving support to the false even after the appearance of
the right. Other than this, it is not dispraised as it is conducted after knowledge and it
is not meant for supporting falsehood. It can be said that of disagreement, but not every
disagreement perpetuates disputation.

Conditions of Dispute: _ _
For the dispute to be a factor of construction and good for the Ummah it should
contain these conditions:-

1 - It should be for the sake of Allah Almighty, away from self-conceit and flowery talk
and fascination with the strength of argumentation, because facination 1s against reason
which is the origin of party spirit and disasters.

2 - The objectives of disputations should be clarification of the righteous and affirming
it but not the defeat of opponent. That was the method of the ancestry.

3 - The conductor of disputation should be knowledgeable in the field of discussion.

4 - Disputation should not lead to separation and conflict, where the Holy Quran states,
prohibiting:

“And fall into no disputes

Lest ye lose heart

And your power depart!"®

The Ethics of Diputes:
The ethics to be observed when people fall into differences are many, SOme of
which are:-

(1) Surat-ul-Shura verse 35

(2) Surat-ul-Zukhruf verse 58
(3) Surat-ul-Anfal verse 46
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THE INFLUENCE OF THE (USUL) PRINCIPLES OF (FIQH)
JURISPRUDENCE ON THE FIQH OF DISPUTATION AND
COMPARISON AND THE CALLER’S NEED FOR IT

Dr. Abdul Raouf Mufdhi Kharabsha*
Reality of Dispute:

Allah Almighty said in His Holy Book-
“If thy Lord had so willed,

He could have made mankind

One People : but they

Will not cease to dispute

Except those on whom thy Lord

Hath bestowed His Mercy:

And for this did He create them.”

Those who are bestowed with His mercy are the exception from disputes and dis-
agreement. As the wisdom of Almighty Allah called for the difference in people’s intel-
lects and their perceptions, with the difference in their tongues, their colours and the
variation in their conceptions and ideas, the plurality of opinions and judgments came
into existence as a result of the difference between the people who state them. The dif-
ferences of opinion between the ancestry is one component of this natural phenome-
non. If the difference was of limited scale and dimensions, within the ethics and morals
of good conduct, it would be a positive matter and a factor of health and not that of
destruction.

What is meant by difference here is the situation when two contemporaries are in
dispute concerning their opinions on a question. The difference of the realities of the
subject matters would mean their contradiction. Sheikh of Islam Ibn Taimeiya stated
that “the difference of contradiction is the one when two statements are opposing each
other, each one saying the opposite.”

The Relation Between Disputation and Difference:

Disputation is when one refutes another’s argument by stating evidence with the
purpose of correcting his statement. Disputation means the adherence to one's opin-
ions, be that from one or both sides of disputation. Disputation is prohibited because
it may lead to conflicts and enmity and it opens the way of evil and mischief. Allah
Almighty said:-

“But let those know, who

(1) Surat Hud verse 118

*  Ex-Assistant Professor of Usul Al Figh and Head - Department of Islamic studies, Faculty of Education,
King Faisal University - Al Ahsa.

*  Professor in Al Yarmouk University, Jordan
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Another example is the sales whose permission is based on ( Urf ). Different from
analogy they are permitted for alleviating narrowness and facilitating interactions
between people. These are named the sales of approbation, such as (Al Salm) which is
the sale of some item which is not in the possession of the seller who receives the price
of that item in advance in the council of (Aqd) contracting, while the delivery of the
sold item remains delayed. By analogy, such kind of dealing appears to be impermissi-
ble, as the sold item is not in the possession of the seller at the time of concluding that
contract. Prophet Muhammad, peace be upon him told Hakim Ibn Hezzam “do not sell
what you do not have in your possession.” but ( Urf ) in this case is affirmed contrary
to analogy and as exception from this principle of not to sell what one does not have in
possession. This kind of sale existed in the (Jahiliya) period of ignorance, and the citi-
zens of Madinah were used to deal with it, and so Islam approved of that practice. Ibn
Abbas, blessings of Allah be upon him, said, “Prophet Muhammad, peace be upon him
arrived in Madinah and found the people lending dates for a period of one year, two
years and three years. The Prophet peace be upon him, said :- the one who lends dates,
let him lend a known weight, a known measurement scale and for a known period of
time. "From that time on this practice of Al Salm had been permitted until our day.

Another example is the contracts of wage and rent which were also permitted by
Shara in approbation according to { Urf ) and custom, otherwise they were not to be
permitted as this practice is possessing a (Manfa’a) benefit or a contract stating the pos-
session of benefits for a material compensation at the time when these benefits are not
presently available or not yet made use of by the rent (lease) holder. The principle is
that contracting on something which not present is not permissible, but it is approved
to be so for the need of the people as they long used to deal in this way.
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be particularizing the generalized text and not abrogating it. That text would then be
limited to the customary matter as the practical ( Urf ) shows that people need what
they are accustomed to. To eradicate what the people are accustomed to, there is diffi-
culty and narrowness, and so putting both of ( Urf ) and text into application, satisfies
that need. Example of this is the text forbidding a person from selling what the person
does not own. But on the other hand the contract of manufacture is permitted, as
people are dealing in it although the prohibition includes it in the case of selling what
one does not own. Here the text is applied in the cases other than the contract of man-
ufacture, and the ( Urf ) is applied in the case of the contract of manufacture. It is not
necessary in applying the ( Urf ) opposing the text, to leave out the text.

2 - The concurrent Particularized ( Urf) :

If the existing ( Urf ) which is opposing the generalized text is concerning a particu-
lar region or particular group of people such as the ( Urf ) between traders and man-
ufacturers, it would not be suitable for reinforcing and particularizing the generalized
opposing text even if it existed at the advent of the text, except on a very low opinion,
because in the opposing the text, this particularized ( Urf ) does not have the power and
influence of the generalized ( Urf ). In some places ( Urf ) may necessitate the par-
ticularization of the text and in other places it does not, so particularization cannot be
affirmed through doubts.

Secondly The Urf Taking Place after the Generalized Opposing Text :

If the ( Urf ) opposing the generalized text came into existence after that text, then
this ( Urf ) would not be given consideration and would not be suitable for giving par-
ticularization to the legislative text on the agreement of jurists, even if it was a
generalized ( Urf ), because the recent ( Urf ) has occured after the legislative text took
form and defined the objective of the legislation and became effective and applicable.
If it was permissible to particularize thexShari’a text by an opposing recent ( Urf), it
would be like abrogating that text, the thing which is not permissible, and if it was so it
would have been a pretext for changing all the rulings. It makes no difference whether
the ( Urf ) is verbal or practical, as far as the invalidity of utilizing the recent emerging
( Urf) for the particularization of the preceding text. The case being so, the texts of the
jurists must be applied according to this understanding. All the title deeds of endow-
ments, wills, gifts, marriages are to be explained according to the concurrent ( Urf ) of
the initiating parties in accordance with the texts of the legislator. It would not be per-
mitted to interpret those deeds according to an emerging ( Urf ) which would not serve
their aims.

Some Practical Examples and Juristic Questions On the Principle of The Custom Is
Arbitrated:

On menestruation and puerperium periods:- They said if the blood coming out of
the woman in these two conditions is more than usual and took a longer period, then
the woman should refer to her normal period of time she usually takes until she gets
clean. Here it is referred to ( Urf).
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Situations of ( Urf) and Custom Before The Shari’a Texts :

This is one major and vital question in which the Islamic jurisprudence took a wise
position, joining between the necessary flexibility needed for the development of the
fundamental unchanging principles. The disagreement of ( Urf ) with the Shari’a evi-
dences is seen in three situations. The first situation is when the ( Urf ) is opposed by a
particular Shari'a text. Al Sarkhasi said “any ( Urf ) for which there is an opposing tex-
tual statement, then it is not considered.” If the Shari’a text was based on the prevalent
( Urf ) and custom at the time when that text was descended, then the text is postponed
and the ( Urf ) and custom are applied if they keep pace with the changing times. Exam-
ple of this is the saying of Prophet Muhammad regarding consulting the girl in her mar-
riage, “the matron expreses her acceptance and the virgin's acceptance is her silence”.
When the virgin remains silent, when consulted by her guardian, about marrying a cer-
tain person, then that silence would be interpreted as acceptance and authorization.
This is one of the cases when ( Urf ) considers silence as a sign of acceptance, but, how-
ever, this consideration is changing with the change of ( Urf ) If silence from the side
of the virgin was considered a sign of acceptance according to that ( Urf ) in which the
virgin was known for being too shy to express her explicit acceptance, this is no longer
valid in this time in which the woman intermingled with men and hence can say clearly
whether she accepts or not accept someone for marriage.

The Second Situation :

This is when the ( Urf ) is contradicting a generalized Shari'a text. In case that the
( Urf ) contradicts a Shari'a text, and that the text on its advent was not based on the
interrelations of people and their customs, but it was a generalized comprehensive
Shari’a text, and because of being so has included the customary matter, then in this
case there is elaboration on the authority of the ( Urf ) and its consideration whether
the advent of the text was concurrent with the ( Urf ) or taking place after it. These elab-
orations are :-

Firstly : 1 - The ( Urf ) concurrent with the advent of the generalized text, and con-
tradicting it. This kind of ( Urf ) can either be a verbal or practical one. If it is a verbal
( Urf ) there is no controversy between the jurists in giving consideration to it. So the
generalized Shari'a text is applied according to the limits of its customary meaning,
when there are no other evidences indicating otherwise, even if the linguistic meaning
of the expression used by the legislator has originally a wider meaning from its custom-
ary meaning. Hence the expressions of buying and selling, and the like are to be under-
stood in line with the customary meaning even if that meaning is different from the
structural meaning of the language.

If the ( Urf ) was a practical one, then those who consider it suitable for specifying
the generalized text, divide it as being either a generalized ( Urf ) or a particular one :-

1 - The Concurrent Generalized ( Urf ):
If the existing ( Urf ) at the advent of the generalized opposing text was a
generalized ( Urf ) then both the ( Urf ) and the text are applicable. The ( Urf ) would
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Fourth Condition :

The ( Urf ) should not contradict an explicit statement declaring just the opposite
of that ( Urf ). In other words ( Urf ) would not be taken as evidence if there was a state-
ment contrary to that ( Urf ), because what is customary among people is related to
implications which would replace the explicit statement when not available. But in case
that the explicit statement exists, then the implication is no longer considered as expres-
sion of will and hence ( Urf ) in this case is rejected and judgment is made according to
the explicit statement.

Kinds of Urf :
Urf is divided into two kinds, according to its meaning and correlation :-
1 - Verbal Urf :

This is when certain linguistic expressions and structures acquire particular mean-
ing to the extent that meaning would become the instant connotation or concept con-
veyed to the minds when these expressions are uttered, even without any evidence or
proof. Example of this is the usage of the word “Darahim” plural of “Dirham™ a name
of a currency to mean the circulated money in a place, no matter what the kind and
name of the currency in that particular place would be.

2 - Practical Urf :

This is when people are accustomed to ordinary transactions or civil interactions
such as eating, drinking, commerical transactions and marriage.

This kind of ( Urf ) is divided into two sub-divisions according to its spreading and
concern to people.
1 - Universal ( Urf ), which is common to the majority of people everywhere, regardless
of the time they are in, environment, culture or standards.
2 - Regional ( Urf ), which is the kind of ( Urf ) concerning a particular place or region
and a particular group of people.

As far as its agreement or disagreement with the Shari'a, ( Urf ) is divided into two
categories:-
1 - Correet ( Urf) which is the ( Urf ) recognized by the people and that it does not con-
tradict any Shari’a text or consensus, neglecting no interest nor bringing about any
harm.
2 - Spoiled ( Urf ) which is the kind of ( Urf) contradicting some evidences of the Shara
or some of its fundamentals. Example of this-spoiled ( Urf ) is noticed when usurious
gains are considered part of the profits, or the coming of women out of their houses
unveiled. All these practices are spoiled ( Urf ) and they are given no consideration by
any jurist, judge or (Mufti) when giving their (Fatwa).
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tion. Consideration of this ( Urf ) is that every speaker is getting the meaning of his
words according to his own ( Urf ) whether in addressing the public or in the reaction
of people, such as their utterances on which their contracts are concluded.

The Conditions for Considering ( Urf ) Custom :

The ( Urf ) which is considered suitable to rely on for deriving the juristic rulings,
and taken as evidence referred to by the jurist in case that he could not find a relevant
text from the Holy Quran, the Sunnah or the consensus, and so as to be an arbitor, it
should have the following conditions:-

First Condition :

The custom or ( Urf ) should be persistent and prevalent. Al Suyouti said in “ Al
Ashbah Wal Naza'er”
“The custom is given consideration when it is persistent, but if it is inconsistent it is not
considered.”™ The persistence of ( Urf ) means that it is continually and all the time
applied in all occurences. For example if people in a particular region were accustomed
to divide the dowry into a present portion and a delayed protion then that practice
would be a persistent practice in all the marriage cases. However, this persistence and
consistency are considered when found practiced actually by the people of the region,
and not the famous cases of { Urf ) found in the juristic writings. What is famous in the
books is not the same as that practiced. in reality. So when a (Mufti) is inquired about
a ( Urf ) incident he should investigate the customs of the place he isin, and then makes
his judgment on that investigation and not on the famous cases of ( Urf ) in the juristic
books. What is found in these books was a different ( Urf ) of different times, and those

two are subject to change.
Second Condition :

The ( Urf ) to be arbitrated in certain practices should precede these practices in
existence and continue on existing after the occurence of these practices. Then the
practices, whether verbal or practical are subjected to comparison. If a new ( Urf )
emerges after the application of the previous ( Urf ), then this new Urf would not be
taken into consideration as it is a casual one and it may be applied for the incidents
which would take place after its emergence.

Third Condition :

The ( Urf ) should not contain anything which would hinder and suspend the appli-
cation of a confirmed text or a definitive rule in the Shari’a. That means, the customs
of the people should be in conformity with the rulings, and if they are contradictive, for
that they would be invalidated, such as the custom of drinking wine and gambling and
other customs known in the (Jahiliya) period of ignorance, which were eventually for-
bidden by the Shari’a.
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texts which included rulings based on ( Urf ) as evidence of their lawfulness are as fol-

lows:-
Fakhrul Din Al Zailae said on the evidence of the lawfulness of the sleeping partner-

ship; “the Prophet peace be upon him was sent down and found the people dealing with
the sleeping partnership, and he, peace be upon him left them practicing that kind of
interaction and so the companions, blessings of Allah be upon them continued practic-
ing that.” With this type of ( Urf ) it must be referred to one of the fundamentals of the
Shari'a, which are the Sunnah, the consensus, the public interests and the permissibil-
ity. Secondly this is the ( Urf ) which is referred to in applying the absolute rulings on
the occurences. The meaning of considering such kind of ( Urf ) is referring to it in the
genralized rulings when applied on the details of the occurences. The ( Mufti ) or judge
when presented with a case or question on which there is no ruling other than a
generalized ruling including it with other cases, such as the cases of (Ta'azeer) or dis-
cretionary punishments or the cases of (Nafaqa) alimony, he should refer to ( Urf ) for
finding rulings for the minute details of these questions or occurences. For example the
generahized ruling derived from the verse:-

“But he shall bear the cost

Of their food and clothing

On equitable terms, ™"

The verse states the obligation of the father to supply for the alimony of the foster-
ing mother. To determine such kind of alimony, it is referred to ( Urf ) and custom after
investigating the financial situation of the father.

Thirdly this is the type of ( Urf ) which attains the level of being the pronouncement of
the common practice. It is the current ( Urf ) or current customs between people,
replacing the utterances or expressions for those meanings. These customs have the
same power as that of uttering certain expressions, as far as Shara’ 1s concerned, and
that they would entail the same rulings. Consideration of this ( Urf ) means that when
it is referred to for judging between people, it would be as if the interactor has pro-
nounced his acceptance of a contract or a deal or oath in such words which would imply
that meaning. So if the ( Urf ) in the markets was that they sell for a delayed payment
until the beginning of the new month, that would be considered as a condition for actual
delay ( of payment ) in that contract. As the explicit uttering of an expression entails the
respective rulings from the legislator, so does the ( Urf ) which would become an
initiator of these rulings. Consideration of ( Urf ) means that if it was a presumption,
it would be taken as the evident audible and visible proof on which the judge, the
( Mufti ) or the witness rely and employ on all relevant actions. Examples of such
( Urf ) is the inclusion of the buildings and trees in the sale of a house, even if the seller
did not mention that explicitly, relying solely on the prevalent ( Urf ) practices in the
sale of real estates.

Fourthly the Verbal ( Urf ). This is when there is a promulgation of the usage of
certain words or expressions giving a certain meaning to the extent that meaning
becomes the easily understood connotation without any reference or mental correla-

(1) Surat-ul-Bagara verse 233
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Imam Al Alaye says : “Allah ordered us to ask permission during these times in
which it is customary to be free and relaxed and take off one’s clothes, and so the
Shari’a rule was based on what the custom had dictated.”

Secondly From the Sunnah Whether in Saying or Confirming :

Prophet Muhammad, peace be upon him said that, “what the Muslims see agree-
able, it is agreeable in the consideration of Allah, and what they find disagreeable, it is
disagreeable in the consideration of Allah.” The principle of the custom is arbitrated is
taken from this saying. It is its origin and its source. Also in the Hadith, saying of the
Prophet, peace be upon him, narrated by Al Bukhari in his Sahih about Ayyisha, bles-
sings of Allah be upon her that Hind bint Otba said, “O Messenger of Allah, Abu
Sufyan is a miser and he would not provide me with enough expenses for me and my
children, unless I take from him without his knowledge. " The Prophet peace be upon
him said, take what is enough for you and your children rightfully. “Al Nawawi said
explaining this Hadith that it contains many benefits such as the consideration of ( Urf
) custom in the matters where there is no Shari’a indication.

In the Sunnah of confirmation, people during the time of Prophet Muhammad,
peace be upon him, were accustomed to certain practices concerning their daily interac-
tions. The Prophet, peace be upon him did not forbide those practices or prohibit them
from doing them. This acceptance was taken as evidence for the permission of those
practices. There were some other practices for which they found approval and partici-
pation from Prophet Muhammad, peace be upon him. Islam also accepted and incorpo-
rated in its legislature some of the good transaction contracts such as the partnership
contract, the lease contract, the partnership contract, and rejected the bad contracts
such as the aleatory contracts and usury. For the contracts adopted, Islam put new con-
ditions with the purpose of achieving public interest.

One of the most famous contracts is ( Al Salm ) buying or forward buying. The
Arabs recognized this transaction contract during the period of (Jahiliya) ignorance,
" and the Prophet, peace be upon him approved of it. They also practiced dealing in the
contract of manufacture in which, he peace be upon him participated. Itis narrated that
he, peace be upon made such a contract for the manufacture of a (Minbar)-a pulpit or
platform from where speeches are delivered to people gathering. On the light of these
Shari'a texts, the jurists were guided to implement this magnificent principle, and they
referred to it and abided by it in so many questions and cases. This shows that the
Islamic Shari’a did not neglect ( Urf ) and custom. The jurists ( of today ) should give
consideration to custom, as the Shara' based many rulings on it, which means that the
Shari'a is aiming at achieving the interests of man, the everlasting interests, which are
eventually some of the customs. The interests which are considered are those ones
which coincide with the purposes of the Shari'a, and that is the meaning of considering
( Urf ) and custom whether they were stated by the legislator or they were inforced
according to need and necessity.

The Juristic Usages of ( Urf ) are Four Categories :

Firstly the ( Urf ) which stands explicitly as evidence for the lawfulness of a ruling.
The jurists gave their supposition and consideration of this kind of ( Urf ). Examples of

-
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The meaning of ( Urf ) for the jurists is given the same definition like that of the
custom; i.e { Urf ) is all the long-established innate and settled practices deeply rooted
in the normal correct nature of man. This can easily be noticed in people’s dealings in
the contracts of manufacture. Therefore ( Urf ) and custom are identical in meaning,
however, custom is more generalized, which may refer to the custom of the individual
and the custom resulting from a natural factor, and the custom of the majority which is

( Urt).

The Meaning of The Principle of The Custom is Arbitrated:

This means that the custom is used as an arbitor for the determination of a Shari'a
rule. i.e. the custom has authority in the Shari'a consideration. The rulings and judg-
ments on certain practices are subject to the arbitration of the custom. So these rulings
are determined in accordance with the custom or ( Urf ) in case that there is no Shari'a
text rejecting that custom. This principle is derived from the saying of the Prophet,
peace be upon him, “ what the Muslims see agreeable, it is agreeable in the considera-
tion of Allah.”

Evidence for Consideration of Peoples ( Urfs ) and Customs:
Firstly from the Holy Quran :-
Allah Almighty says :-

“Hold to forgiveness

Command what is right

But turn away from the ignorant,”V

Some jurists have taken this verse as evidence that ( Urf ) is given consideration in legis-
lation. Al Qurafi said in “Al Furroq” when discussing the question of the dispute of a
married couple over the household items that, “evidence is with the one for whom cus-
tom stood witness. We have the saying from Almighty Allah, “Hold to forgiveness;
Command what is right. "Hence all that the custom stood witness for is taken in favour
of what this verse means as it appears unless there is different evidence.” In another

verse Allah Almighty says :-

“QOye who believe!

Let those whom your right hands
Possess, and the ( children ) among you
Who have not come of age

Ask your permission ( before
they come to your presence )

On three occasions : before
Morning Prayer, the while

Ye doff your clothes

For the noonday heat

And after the late-night prayer:
These are your three times

Of undress, "

(1) Surat-ul-A'araf verse 199
(2) Surat-yl-Nur verse 58




* The Principle of the Custom is arbitrated *

ration in all incidents and actions. The principle of “ the custom is arbitrated is one of
those principles.

The Importance of This Principle :

The subject of this principle responds to give solutions to a number of questions
and new occurences, as it contains numerous flexible questions and which encompass
a number of branches. If one looks deeply into this principle, one would realize the
broadness of Islamic jurisprudence and its complete efficiency in presenting the useful
and effective solutions for the new occurences and its validity and ability to keep pace
with the everchanging life styles at different times and places and this shows one of the
greatest factors of the perpetual nature of the Shari’a and its jurists who have built so
many rulings. Al Biri said that what is confirmed by ( Urf ) custom is confirmed by a
Shari’a evidence. Al Sarkhasi said that which is confirmed by ( Urf ) custom is on the
same level of that which is confirmed by the (Shari’a) text.

Custom and ( Urf ) have great influence on people’s minds and sentiments.
Whenever a custom or habit is deep-rooted, it is considered a necessity of life in a given
society where it is highly esteemed by people and becomes so sacred to the same level
of a religious belief. They feel obliged to abide by their teachings, and not to deviate
from that, because in doing that there is great sin. Having all this effect, ( Urf ) or cus-
tom should be given consideration by the jurists before it strengthens. If it complies
with the principles of Shara® and agrees with its genral trends, they should help to
spread it as long as it proves profitable for the society. But if it is full of mischief and
comes in contradiction with the teachings of Shara’, it should be fought and prohibited,;
and explain the correct rulings of the Shara’, its ordinances and prohibitions in that con-
cern.

Definition of Custom and (Urf) :

The word custom linguistically means the set of all the recurrent and repetitious
practices and utterances, and as a juristic terminolog it means all the long established
innate and settled practices deeply rooted in the normal correct nature of man. So
based on this definition, custom includes all the repetitious practices and utterances
whether done by an individual or by a group or whether the source of these customs is
a natural source such as the climate of the region and the consequent rapidity or delay
of puberty or whether the source was a mental source which is accepted by the rational
natures, or whether the source was only the whims and desires and the degradation of
morals, slackening in doing good, and hastening in committing evil deeds, harming
others and devouring other peoples wealth in vanities and in mischief and injustice and
this is what the jurists name the mischief and degradation of time, or whether the source
was the effect of a particular occurence such as the language deterioration resulting
from mixing of the Arabs with the other tongues.

As for the word * arbitrated ™ it is derived from arbitration which the determina-
tion and settlement of a controversy between people. that means the custom here is
used as a reference in that settlement.
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The Third Stage :

This is the stage of reinforcement and coordination in which the extraction of the
principles from the different sources, in the different sources, in the different schools
of thought had been completed.

The Importance of The Juristic Principles,
Their Function and Place in The Islamic
Jurisprudence :

1 - These principles have a noticeable role in facilitating the comprehension of the
Islamic jurisprudence and safe - keeping it. If not for the implementation of these prin-
ciples, the juristic rulings would have been scattered branches with no roots to adhere
to.

2 - The study of these principles would help contain the different questions and arrive
at definite answers for the raised problems when the principle is used as a means of
arriving at the rulings.

3 - By studying these principles the learner would develop a juristic ability which would
render him capable of making annexations and derivations so as to arrive at the rulings
which are not stated in the books of jurisprudence.

4 - They would help the researcher follow up the particulars of the rulings and how to
extract these rulings from the different subjects and how to compile them and put them
under one subject.

5 - Knowing the principles would pave the way for the knowledge of the numerous
branches of jurisprudence.

6 - These principles contain general rules used as evidence to prove the juristic ques-
tions.

7 - They are considered rich sources for the purposes of (Ifta) and for the judiciary. The
one who is appointed in these fields should be knowledgeable on these principles, one
of which is the principle of “ the custiom is arbitrated.”

Custom and ( Urf ) habit have great influence on the juristic principles. There isno
single book dealing with the juristic principles, which does not contain a basic principle
on habit and custom, because, although the habitual deeds are vital, non-personal
deeds, and not part of the interactions and the civil and rights interrelations, but still
when people get used to them and intermingle them with their daily actions, they
become of a considerable effect and power in directing the rulings on behavioural man-
ifestations and hence these rulings would persist in accordance with the custom. Notic-
ing this importance of ( Urf ) and custom, the jurists considered the incorporation of
( Urf ) and custom in legislation and establishing the rulings on them. They always had
this in mind when designing these principles and sorting out the different branches.
They mentioned more than one principle on the line of custom and ( Urf ) and its arbit-

il



THE PRINCIPLE OF THE CUSTOM IS ARBITRATED

One of the Major and Comprehensive
Principles of Islamic Jurisprudence

Dr. Saleh Ibn Ghanim Al Sadlan*

The Islamic Shari’a is composed of principles and branches. These principles are
of two parts; the first is the principles of jurisprudence, which are mostly the knowledge
of the foundations of the rulings, particularly conveyed by the Arabic terms and the
process of abrogation and preference which undergoes these rulings, where it is found
that the imprerative is for obligation and the preventive is for prohibition and the like.
The second part is juristic principles comprising the intricacies of Shara’ and its wis-
doms.

The juristic principle: [t is a Shari'a rule on a comprehensive question, from which
the rulings on what comes under that rule are derived.

Development of Juristic Principles: ‘
In their development, the juristic principles went through three stages :-

The First Stage :-

This is the stage of formation and birth, which was the time of the message and the
source of legislation whence the first seed was sown. The sayings of Prophet Muham-
mad, peace be upon him, had been considered as the general foundations for many
rules under which come the numerous juristic branches, like his saying, peace be upon
him “no damage and no harm”, and the saying of Omar Ibn Al Khattab, blessings of
Allah be upon him in Sahih Al Bukhari, that the determination of the rights is made at
the time of stating the conditions. This saying is a principle in the chapter of conditions.
We may say that the first foundations of the juristic principles had been implemented
within the first three centuries after (Hijrah).

The Second Stage :

This is the stage of growth and compilation in which the juristic principles were
considered an independent art during the fourth century Hijrah. At this stage the jurists
started to implement new styles for jurisprudence when it extended and widened its
horizons. These styles are known by so many terms. Sometimes they are named the
bases and regulations, and other times as the riddles and dissertations. However, these
juristic principles were scattered in the books of (Hadith) and the juristic writings.
Seeing this, these principles were extracted from these different sources and compiled
in separate independent books.

* Associate - Professor in the College of Shari'a Imam, University in Riyadh.
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It is also true that period had gone with all its complexities which we would not like
to get into their details, but, nevertheless, the actualities and problems of our time with
all the complications, require from the Ummah to compete in looking for solutions to
those problems in the same spirit like that of the ancestors, when their civilization
extended all over the earth, and they sustained the characteristics of self denial, toler-
ance, patience, respect of the other opinion, exertion of effort and independent reason-
ing as long as one is tackling the branches and not getting off the limits of the principles.

The incidents of history have proved that attitude had widened the horizon of the
Islamic jurisprudence, and participated in its development, till it is considered a plaus-
ible statute in the history and life of the Muslims. As we are looking forward to see such
attitude and behaviour being applied, following the footsteps of the ancestors, we state
rightfully that the Kingdom of Saudi Arabia is abiding by this behaviour. A judge in the
Kingdom of Saudi Arabia does not refer to the famous juristic books in the Hanbali
school of thought only, but he may also consult the other schools of thought, if in apply-
ing the ruling according to the Hanbali school of thought would cause difficulty. Itis no
doubt that such kind of attitude and behaviour reflects a unique image of the kind of
tolerance which was witnessed by the Islamic civilization at the time of its spread in all

comners of the earth.



A LETTER FROM THE STAFF

It is natural that people differ in their opinions, their viewpoints and their concepts
for a problem or tackling an affair. It is also natural that each one argues for what one
thinks right, giving explanations and proofs. As such life goes on, and people never
changing this behaviour as long as they are existing on this earth.

If no one contests the existence of such behaviour, then the question is directed
towards the way it is manifested. Some people state their opinions and their reasoning,
departing from what they believe, with all due respect and appreciation of what the
others believe, as long as the other opinion would not contradict with the principles and
foundations on which the existence of the Ummah is based.

Such was the attitude and behaviour of the worthy ancestors, the jurists and schol-
ars of this Ummah. They were used to competition in finding out solutions for a prob-
lem. When one of them finds the solution, he would narrate sufficient evidence to sup-
port the correctness of his opinion, leaving the origin as it is origin, establishing the
branches on that. Some of them did not even wait until a problem occurs, but with their
piercing minds they could perceive that occurence in the present they were living in and
in the future, and hence constituted a well defined problem as if it happened in reality
and that people were looking for a solution for it.

They were not running after praise, commendation or reward from anybody,
whatever the level of that person was, and if the circumstances allowed them to hide
their names, they would have done so and their works would have remained anonym-
ous. Above all that, the decency of their words, the loftiness of their souls, the earnest-

ness of their beliefs, and the clarity of their intentions were unique examples in our
heritage.

With such attitude, unlimited potentials were utilized, resulting in an enormous
influence in our history, not only in one part, like (Figh) jurisprudence and its princi-
ples, but also in all components of this history. The Islamic civilization would not have
spread to all corners of the earth, without being fed from these springs of faith, and the
wide scope of those ingenious jurists and scholars of the Ummah.

On the other hand there is the kind of person who would state his opinion, thinking
that opinion of his is expressing all opinions, while giving no room to any other opinion.
From this misconception, he denies other people’s opinions even though the ratio of
correctness in that opinion is high, whereas in his opinion it is as rare as a fabulous ani-
mal. This sort of thinking had an effect on the diminishing and shrinkage of the Islamic
civilization after its wide extension. It is true that there were reasons and factors behind

that shrinkage, although, undoubtedly that “illusion” by which one thinks that the
others are always wrong is one of those factors.

g e
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